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At its core, defamation is a false statement that 
injures the reputation of another. It may come in 
the form of a remark in private conversation. It 
may come in the form of a newspaper article or a 
television or radio broadcast. It may come in the 
form of an online customer review, blogpost, or 
social media posting — possibly even a tweet or 
re-tweet. Though recognized in American law 
since colonial days, defamation has taken on 
heightened relevance in the Internet age, when 
anyone with access to a computer or smartphone 
can reach a worldwide audience.

Defamation is notoriously tricky to plead and prove. 
In Michigan, defamation must be pled with  
specificity. Only statements of fact, not opinion, 
can be defamatory, and the plaintiff bears the 
burden of proving the statement’s falsehood. The 
very nature of the conduct (words) and injuries 
(reputational harm) can create unique evidentiary 
hurdles. And free speech protections under the 
First Amendment give rise to defenses that may 
defeat an otherwise viable claim.

This article addresses distinctive challenges facing 
defamation plaintiffs at the pleadings stage and 
beyond. The article reviews the framework of a 
defamation claim, discusses the heightened 
pleading standard applied by Michigan courts, 
and considers two heavily litigated areas, privilege 
defenses and the treatment of anonymous  
defendants. Along the way, it analyzes recent 
case law and offers guidelines for successfully  
litigating a defamation claim.

I.  Defamation Basics
Defamation, an intentional tort, comes in two  
varieties: written (libel) and spoken (slander). Both 
varieties have the same elements: “(1) a false and 
defamatory statement concerning the plaintiff, 
(2) an unprivileged communication to a third  
party, (3) fault amounting at least to negligence 
on the part of the publisher, and (4) either action-
ability of the statement irrespective of special 
harm (defamation per se) or the existence of  
special harm caused by publication.”1 

Because only a false statement of fact can be  
defamatory, truth is an absolute defense. Litigants 
should keep in mind that the standard here is 
“substantial truth.” That is, where the “gist” or 
“sting” of a story is true, courts will look past  
“minor inaccuracies” that do not “‘alter the  
complexion of the affair and would have no  
different effect on the reader than that which the  
literal truth would produce.’”2 In Rouch v. Enquirer 
& News of Battle Creek Michigan, a newspaper 
reported that the plaintiff had been “charged” 
with criminal sexual misconduct. However, while 
the plaintiff had in fact been arrested, he had not 
been arraigned — and thus not literally charged 
with a crime. Despite this inaccuracy, the Michigan 
Supreme Court found the statement to be  
substantially true and remanded the case for entry 
of judgment in favor of the newspaper.3 

Regarding state of mind, negligence is the default 
standard.4 In many circumstances, however, the 
plaintiff must prove actual malice, i.e., that the 
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defendant knew the statement was false or had 
reckless disregard for its truth or falsity.5 The 
Michigan Supreme Court, following longstanding 
precedent of the United States Supreme Court, 
has explained that public officials and public  
figures “must establish that a defendant made 
defamatory statements with ‘actual malice’ in  
order to prevail in a defamation action.”6 Further-
more, as discussed below, actual malice must be 
shown where the defendant enjoys a qualified 
privilege, such as where an employer publishes 
statements about an employee to other employees 
with an interest in the subject matter.7 Given that 
actual malice is a far more stringent standard 
than ordinary negligence, a defendant’s status as 
a public figure, or the existence of a qualified 
privilege, can be outcome-determinative.

Finally, a plaintiff must prove either damages or 
show that the statement was defamatory per se. 
In general, statements implying a lack of chastity 
or commission of a crime constitute defamation 
per se.8 There has long been confusion about this 
standard, particularly as to what types of crimes 
qualify. In 2016, the Michigan Court of Appeals 
clarified the matter by holding that where a  
defamation claim is based on an accusation of 
criminal activity, the crime must involve “moral 
turpitude” or “infamous punishment.”9 In that 
case, a Catholic nun had allegedly reported that 
an angry parishioner “put a finger” in her chest 
during an argument. The Court of Appeals rejected 
the trial court’s conclusion that an accusation of 
battery is defamatory per se, reasoning that  
battery, by itself, does not involve moral turpitude 
(defined as vile or debased conduct) or subject a 
person to infamous punishment (defined as  
imprisonment in state prison).10 In the absence of 
defamation per se, a court will grant summary 
disposition unless the plaintiff can provide evidence 
of actual damages.11 

II.  Pleading with Specificity
Plaintiffs are well-advised to avoid generalities, as 
Michigan courts require that defamation be pled 
with specificity.12 First, the complaint must identify 
“the exact language that the plaintiff alleges to 
be defamatory.”13 The Michigan Court of Appels 
has explained the function of this rule:

Because a plaintiff must include the words 
of the libel in the complaint, several  
questions of law can be resolved on the 
pleadings alone, including: (1) whether a 
statement is capable of being defamatory, 
(2) the nature of the speaker and the level 
of constitutional protections afforded the 
statement, and (3) whether actual malice 
exists, if the level of fault the plaintiff must 
show is actual malice.14 

In short, courts expect to dispose of key questions 
of law early on in a defamation case. In addition 
to specifying the exact language at issue, the 
plaintiff must specifically identify where, when, 
and to whom the alleged defamatory statements 
were made.15 Finally, the Michigan Court of  
Appeals has ruled in a number of unpublished 
opinions that a complaint must plead facts  
sufficient to overcome privilege to survive a  
motion to dismiss for failure to state a claim.16 

The heightened pleading requirements can be 
traps for the unwary. In one case, the Michigan 
Court of Appeals ruled that the plaintiffs failed to 
state a claim where they attached transcripts of 
an allegedly defamatory broadcast to their  
complaint without “plead[ing] precisely the  
statements about which they complain[ed].”17  
In another case, the Court affirmed dismissal for 
failure to state a claim where the complaint did 
not “identify to whom defendants made the  
allegedly defamatory statements,” but “merely 
allege[d] that the statements were made to ‘third 
parties.”18 In another case, which involved an  
alleged statement by an executive officer at a 
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board meeting, the Court noted that officer  
duties confer a qualified privilege and affirmed 
dismissal for failure to state a claim because the 
plaintiff had “not pleaded any facts taking [the 
defendant’s] statements outside of this privilege.”19 
These cases illustrate that boilerplate allegations 
will not carry the day. A complaint should set 
forth defamation with as much factual detail as 
reasonably possible.

III.  Privilege Defenses
A plaintiff needs to consider questions of  
privilege from the outset. Remarkably, an “absolute” 
privilege protects a statement even if it is false 
and maliciously published.20 Such a privilege is 
narrowly limited to circumstances such as legisla-
tive proceedings, judicial proceedings, and military 
communications.21 However, a more flexible privi-
lege is the “qualified” privilege, which protects a 
statement “only in the absence of ill will, spite, or 
malice in fact.”22 In other words, the ordinary  
negligence standard does not apply to statements 
protected by a qualified privilege. The privilege 
extends “to all communications made bona fide 
upon any subject matter in which the party com-
municating has an interest, or in reference to which 
he has a duty, to a person having a corresponding 
interest or duty.”23 Notably, it “embraces cases 
where the duty is not a legal one, but where it is a 
moral or social character of imperfect obligation.”24 

As noted above, several opinions have held that a 
complaint for defamation must plead facts suffi-
cient to overcome privilege. Where a qualified 
privilege may be in play — and the flexibility and 
broad scope of the doctrine suggest that it will be 
at least colorable in a wide range of cases — a 
plaintiff should be sure to plead facts sufficient to 
show the malice needed to overcome the privilege. 
Importantly, the Michigan Supreme Court has 
held that state of mind in a defamation case can 
be established through circumstantial evidence.25 
In Smith v. Anonymous Joint Enterprise, the  
accuracy of a certain report was at issue.  
Because the defendant could have readily con-

firmed its accuracy by contacting the author, but 
failed to do so, the jury had ample evidence from 
which to conclude that the speaker was acting in 
purposeful avoidance of the truth.26 Though  
direct evidence is generally preferable, a plaintiff 
may rely on circumstantial evidence to establish 
actual malice in the complaint, and when the 
matter is ultimately adjudicated on the merits.

IV.  Anonymous Defendants
The Internet has made it exceedingly easy for  
individuals to publish and reach a large audience 
anonymously — sometimes with defamatory  
content. But a tension exists between the First 
Amendment and a plaintiff’s interest in obtaining 
relief for defamation.27 “The United States Supreme 
Court has . . . determined that ‘an author’s  
decision to remain anonymous, like other decisions 
concerning omissions or additions to the contents 
of a publication, is an aspect of freedom of speech 
protected by the First Amendment.’”28 At the 
same time, the “right to anonymous expression 
over the Internet does not extend to defamatory 
speech, which is not protected by the First  
Amendment.”29 Plaintiffs seeking to “unmask” an 
unnamed defendant — for instance, by subpoena-
ing a webhost for the identity of an anonymous 
blogger or message board contributor — must be 
prepared to face exacting and somewhat uncertain 
requirements.

Michigan law is still developing with respect to 
defamation plaintiffs seeking disclosure of the 
identities of anonymous speakers. The Michigan 
Court of Appeals has issued three published 
opinions on the issue in recent years, all favoring 
defendants.30 The most recent is Sarkar v. Doe, in 
which a professor of medicine sued an anonymous 
defendant who had posted online comments  
accusing him of research misconduct on a science 
message board.31 When the plaintiff subpoenaed 
the operator of the message board to obtain  
identifying information for the individual or  
individuals who posted the comments, the  
operator filed a motion to quash.

68581 State Bar_The Litigation Newsletter Fall 2017.indd   9 12/1/17   3:55 PM



  10	 fall 2017

Litigation Section • State Bar of Michigan • Visit us on the web at: www.michbar.org/litigation/

Citing its earlier opinions, the Sarkar court applied 
a two-part test: First, the plaintiff must make  
reasonable efforts to provide the anonymous 
commenter with notice of the subpoena, and,  
second, the plaintiff’s claims must be evaluated 
by the court to determine whether they would 
survive a motion to dismiss for failure to state a 
claim.32 Interestingly, a court apparently is to  
undertake the dismissal analysis undertaken sua 
sponte.33 Here the Court engaged in a lengthy 
analysis and concluded that none of the online 
comments were capable of being defamatory —
many, for example, expressed opinions based on 
underlying facts available to the reader.34 The 
Court granted the motion to quash and summary 
disposition against the plaintiff in most respects. 
The Court’s earlier opinion in Ghanam reached a 
similar conclusion.35 The implication of these  
cases for plaintiffs is clear: Disclosure of the iden-
tity of an anonymous defendant is unlikely where 
a defamation claim is not well-pled.

Conclusion
A well-pled complaint is always important, but 
never more so than in a defamation case, where 
a claim is subject to summary disposition if it fails 
to allege the exact statement at issue, the specific 
circumstances of the statement, and facts sufficient 
to overcome privilege, among other things.  
Nevertheless, the careful plaintiff can meet the 
unique challenges facing defamation claims. By 
thoroughly investigating a claim and setting forth 
its factual basis in appropriate detail, the plaintiff 
will be positioned to defeat a motion to dismiss 
and ultimately prevail on the merits.

*Maxwell Goss is a business litigation and intellectual property lawyer. With experience in a broad range of litigation 
matters, his practice focuses chiefly on trade secret, non-compete, trademark, unfair competition and business tort law 
and litigation. An honors graduate of Notre Dame Law School, Max is licensed to practice in Michigan and Texas.
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