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Denmark

Nielsen Ngrager Law Firm LLP

1 Setting the Scene - Sources and
Overview

1.1 What are the main corporate entities to be

discussed?

The Danish Companies Act (the “Companies Act”) facilitates
four types of companies in which the shareholders’ liability is
limited to the capital contributed as payment for the shares: (i)
the public limited company (in Danish: aktieselskab or A/S); (ii)
the private limited company (in Danish: anpartsselskab or ApS);
(i) the limited partnership company (in Danish: partnerselskab
ot P/S); and (iv) the entrepreneur company (in Danish: iverksar-
terselskab or 1175). After only two years since its introduction,
the entrepreneur company was abolished and phased out by way
of an amendment to the Companies Act.

Only public limited companies, as opposed to, e.g. private
limited companies, are admitted to official listing. ‘Nasdaq
Copenhagen A/S’, which is owned by Nasdagq, Inc., is the only
regulated market in Denmark. It also operates another market-
place for smaller growth companies called Nasdaq First North
Growth Market, which is categorised as a multilateral trading
facility, that is a so-called SME growth market, registered as
such under MIFID II (Directive 2014/65 of the European
Parliament and the Council of 15 May 2014), and is not a regu-
lated market.

This chapter focuses on public limited companies whose
securities are admitted to trading and official listing on Nasdaq
Copenhagen A/S. There are certain governance-related provi-
sions in the Danish Financial Business Act applicable only
to financial institutions, which have been excluded from this
chapter, unless otherwise stated.

1.2 What are the main legislative, regulatory and other

sources regulating corporate governance practices?

The key sources of corporate governance for Danish listed
companies consist of a combination of legislation (acts and exec-
utive orders), corporate documents (e.g. the articles of associa-
tion of a company), stock exchange regulations, codes/recom-
mendations of a soft law nature containing generally accepted
best practices, and guidelines.

The Companies Act lays down the fundamental rules
under which public and private limited companies operate in
Denmark. Being a public limited company, a listed company is
subject to the Companies Act. The Danish Financial Statements
Act (the “Financial Statements Act”) also includes certain
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provisions regarding corporate governance, and the Danish
Act on Approved Auditors and Audit Firms specifically deals
with auditors and the audit of financial accounts including
corporate governance-related provisions. The Danish Business
Authority operates the Danish Central Business Register and
is the authority surveilling compliance with the Companies
Act, the Financial Statements Act and the Auditors Act. The
Danish Financial Supervisory Authority (the “Danish FSA”)
also carries out the supervision of accounts under the Financial
Statements Act with respect to listed companies that are finan-
cial institutions.

In addition, listed companies are subject to the Danish
Capital Markets Act and the EU Market Abuse Regulation
(Regulation 596/2014) (“MAR”). ‘The Danish FSA is the
competent authority monitoring compliance with this legisla-
tion. Implementing MiFID II into Danish law and including
provisions related to the MiFIR, the Capital Markets Act lays
down the important rules frequently used by practitioners, such
as the rules on listing requirements, prospectus requirements,
disclosure requirements, rules on takeovers, major shareholder
flagging, etc. The COVID-19 pandemic challenges the fore-
casts disclosed by the issuers and many issuers have therefore
suspended or withdrawn their forecasts.

Regulation (EU) 2017/1129 of the European Parliament and
of the Council of 14 June 2017 on the prospectus to be published
when securities are offered to the public or admitted to trading
on a regulated market applies to Danish offerings of securities
to the public as of 21 July 2019. In Denmark, we have opted
for and used the exemption provided in the said Regulation,
according to which the offering threshold for when a prospectus
is required has been increased to EUR 8 million, provided that
the offering targets only Danish investors and provided that the
shares are not admitted to trading on a regulated market.

Under the authority of the said acts, the Danish Business
Authority and the Danish FSA have adopted a number of exec-
utive orders providing a more detailed regulation on specific
matters. Generally, non-compliance with the legislation is
subject to fines and/or reprimands and to some extent sanctions
are published revealing the identity of the listed company and/
or the natural person in question. Market abuse violations are
subject to imprisonment.

The primary constitutional documents are the articles of
association (the “Articles”), which prescribe the overarching
rules governing the company. The Articles are publicly available
and can be requested from the Danish Business Authority. The
Articles reflect the legal relationship between the shareholders
(and the company) and include rules on the company’s corpo-
rate objective, its share capital and rights attached to the shares,
the meetings of shareholders, the powers to bind the company,

ICLG.com

© Published and reproduced with kind permission by Global Legal Group Ltd, London




Denmark

the duties of the board of directors and the management board,
restrictions, if any, on share transfers, the company’s financial
year, and many other aspects relating to the governance.

Companies listed on Nasdaq Copenhagen A/S must adhere
to the terms and conditions set out in the Nordic Main Market
Rulebook for Issuers of Shares, which is a harmonised set of
rules that took effect on 1 May 2020 and which is applicable
to the Scandinavian regulated markets of the Nasdaq group.
Nasdaq Copenhagen A/S monitors compliance with these
marketplace rules and may in the event of non-compliance give
the issuer a reprimand, a fine, decide to delete the issuet’s secu-
rities from admittance to trading and/or publish any such sanc-
tion and the identity of the issuer. This rulebook includes listing
and disclosure requirements and adopts the “comply or explain”
principle, whereby the issuer must give a statement on how the
company addresses the Danish Recommendations on Corporate
Governance of May 2013 (revised as of 23 November 2017)
issued by the Committee on Corporate Governance. Listed
companies must either comply with those recommendations or
explain why they do not comply. The Danish Recommendations
on Corporate Governance as revised on 23 November 2017
apply to financial years commencing on 1 January 2018 or later.
The practice developed by Nasdaq Copenhagen A/S suggests
that it is not sufficient to merely explain the reason for non-com-
pliance. The company must also specify its different approach
to the recommendations. The recommendations do not have
legal force but are considered “soft law”; however, the “comply
or explain” concept is embedded in the Financial Statements
Act, requiring issuers subject to IFRS accounting standards
to present a statement in its annual report or on its website
concerning any given applicable rules on corporate governance
(i.e. in this context, the Danish Recommendations on Corporate
Governance).

The set of Danish Recommendations on Corporate
Governance as amended by the previous revision of November
2014 afforded more attention than before on value creation, the
framework for active ownership and board assessment proce-
dures. The general adherence to the Danish Recommendations
on Corporate Governance is high.

The most recent revision of the Danish Recommendations
on Corporate Governance dated 23 November 2017 includes
recommendations concerning, among other things, (i) disclo-
sure of information to the market (quarterly reports to be
disclosed, disclosure of and board resolutions to be passed
regarding board members carrying out management assign-
ments, disclosures on board committee activities, adoption and
presentation of a self-assessment procedure, including an assess-
ment of the appropriate limit for other executive functions), (ii)
a policy to be prepared on diversity, i.e. age, gender, interna-
tional experience, in terms of the board composition (changed
from actual diversity target figures), (iii) repeal of the age limit
applicable to board members, (iv) restrictions on dual functions
(board members should not also be members of the manage-
ment board and the chairman and vice chairman of the board
of directors should not be the resigning CEO), (v) strength-
ening board independence by recommending that at least half of
the members should be independent (e.g. independent of major
shareholders), and (vi) increasing transparency on management
remuneration (the company policy on remuneration should now,
e.g., be approved at least every fourth year and upon any crit-
ical amendments and support long-term value creation for the
company).

In November 2016, the Committee issued a new set of Danish
Recommendations on Shareholder Activism (seven recommen-
dations) (“Stewardship Code”) applicable to Danish institutional
investors such as pension funds and insurance companies making

ICLG.com

investments in Danish listed companies. These new recommenda-
tions came into force on 1 January 2017; however, as the majority
of these recommendations are now incorporated into “hard law”
via the implementation of the Shareholders’ Rights Directive
(2007/36/EC), the Committee has announced that these recom-
mendations are now being phased out to avoid any overlap concur-
rently with the new rules taking effect as of 1 January 2020.

The aim of the Shareholders’ Rights Directive (2007/36/EC)
amended by Directive 2017/828/EU is to strengthen corpo-
rate governance in listed companies by increasing transparency
levels and encouraging long-term shareholder engagement. The
new requirements will apply to: (i) the remuneration of direc-
tors and managers; (ii) the identification of shareholders; (iii) the
facilitation of exercise of shareholders’ rights; (iv) information
distribution; (v) transparency regarding institutional investors,
asset managers and proxy advisors; and (vi) related party trans-
actions. The Shareholders’ Rights Directive leaves implementa-
tion options to the EU Member States. By way of an example,
Denmark has chosen to entitle the listed issuer to request an
intermediary to identify any shareholder regardless of the size of
the shareholding. Other EU countries may have implemented
the directive in such a way that listed companies/issuers only
enjoy the right to learn about the identity of shareholders with
holdings on or above 0.5%.

The Committee on Corporate Governance expects to revise
the Danish Recommendations on Corporate Governance in
2020 with a revised set of rules which will apply to the financial
year commencing on 1 January 2021 or later.

1.3 What are the current topical issues, developments,

trends and challenges in corporate governance?

While having been in existence for some time, many aspects
of the corporate governance debate in Denmark remain topical
and important, focusing on: (i) diversity (in terms of qualifi-
cations, age, international experience and gender issues, etc.);
(i) independence of the board of directors; (iii) transparency in
terms of individual management and board remuneration and
policies related thereto; (iv) the duties of the board of direc-
tors in connection with a public takeover bid; (v) the impact of
corporate social responsibility; (vi) risk-taking with particular
focus on remuneration as well as the board of directors’ duties
in insolvency situations; (vii) nomination committees in respect
of clection of members of the board of directors and assess-
ment of existing members of the board of directors; and (viii)
shareholder activism, e.g. in the form of an increased number of
shareholder proposals and statements at general meetings and
the practical implications for the companies as a result thereof,
and the need to enhance the transparency on the operation and
activities of proxy advisors. The predominant proxy advisors
covering Danish listed companies are Institutional Shareholder
Services Inc. and Glass, Lewis & Co. For instance, these proxy
advisors have in recent years gained more and more power due
to the fact that an increased part of the Danish investor base is
non-Danish (more than half of all listed shares in Denmark are
owned by non-Danish sharcholders). The proxy advisors have,
for instance, directed attention to the issue of ‘overboarding’
and diversity. The implementation of the Shareholders’ Rights
Directive has attracted significant attention with a focus on
the remuneration policy and remuneration report as well as
shareholder transparency. On 27 November 2019, the Danish
Business Authority published a guideline on the said remunera-
tion policy and remuneration report.

Lately, following larger private equity driven IPOs, substan-
tial focus and political voicing of the need for regulation has
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been directed towards very profitable management incentive
schemes and significant increases in general remuneration of
C-level executives.

Since the spring of 2013, legislation has been aiming at equal-
ising the gender composition by requiring larger companies
— including listed companies — to set specific target figures
and implement a policy seeking to achieve a greater balance
between men and women at the board and management levels.
Companies are required to include a statement in their annual
reports describing the company’s gender policy and reporting
the target figures and current status. Alternatively, the reporting
may be made on the company’s website or as a supplement to
the annual report if reference thereto is made. If the target
figures are not met, an explanation must be provided. The most
recent guidelines issued in March 2016 by the Danish Business
Authority emphasise the flexible nature of these rules by clari-
fying that new target figures do not necessarily have to be higher
than target figures already achieved.

1.4 What are the current perspectives in this
jurisdiction regarding the risks of short-termism and the

importance of promoting sustainable value creation over
the long-term?

In general, various recommendations included in the Danish
Recommendations on Corporate Governance are based on
an objective to promote long-term value creation of the listed
companies and, as such, short-termism is a recognised challenge
that should be addressed properly (e.g. reflected in the recom-
mendations on board and management remuneration).

2 Shareholders

2.1 Whatrights and powers do shareholders have in

the strategic direction, operation or management of the
corporate entity/entities in which they are invested?

Shareholders exercise their power of decision-making at the
general meeting. Besides that, being a shareholder does not
entail additional rights to make decisions regarding the company
or to act on behalf of the company. The rights of the share-
holders are protected through the general corporate law prin-
ciples, including equal treatment of all shareholders and the
fiduciary duties of the board of directors and the management
board.

A shareholder is entitled to attend and address the general
meeting and to exercise voting rights, if any, on the shares. In
a public company whose shares are admitted to trading and
are officially listed on a regulated market, the shareholder’s
right to attend and the ability to vote shall, however, be deter-
mined based on the shareholding one week before the date of
the general meeting (record date). In addition, the Articles may
provide that shareholders are required to notify the company no
later than three days before the date of a general meeting if they
wish to attend.

2.2 What responsibilities, if any, do shareholders have

with regard to the corporate governance of the corporate
entity/entities in which they are invested?

The shareholders do not have an obligation to promote the
interests of the company. Thus, the sharcholders are not
obliged to attend the general meetings of the company, and the
shareholders do not have a duty to vote for or against specific
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proposals at such meetings. However, there is a legal basis for
holding shareholders liable in damages for losses caused to the
company, to other shareholders or to third parties as a result
of acts or omissions by a shareholder carried out with intent or
gross negligence.

For instance, shareholders can be instrumental in wrongful
decisions if, through their influence, ownership interest, voting
rights or similar, the shareholder has participated in deciding on
proposals at the general meeting which they know will cause the
company to suffer a loss or give certain shareholders an unjusti-
fied benefit. It should, nevertheless, be stressed that imposing
liability on shareholders is a rare phenomenon under Danish law.

2.3 What kinds of shareholder meetings are commonly

held and what rights do shareholders have with regard to
such meetings?

Annual and extraordinary general meetings are convened and
organised by the board of directors.

Any shareholder may attend a general meeting either electron-
ically in the case of an electronic meeting, or physically in the
case of a physical meeting. Furthermore, any shareholder may
vote by letter, email or other written instrument or attend and
vote by proxy. Due to the current COVID-19 pandemic, one
should expect that the development towards and push for share-
holder meetings by way of electronic means instead of physical
meetings, etc. will only increase in the time to come.

The general meeting is omnipotent and may decide on any
matter which is not explicitly made a prerogative of the board of
directors. Matters reserved for the general meeting are amend-
ments of the Articles, election and removal of members of the
board and the company’s auditor, remuneration of the members
of the board and approval of the annual report.

Any shareholder is entitled to address the general meeting
(¢/ question 2.1 above), and is entitled to request and receive
specific information on issues related to the annual accounts,
the financial position of the company and items on the agenda,
provided always that conveyance of such information does not
expose the company to a risk for substantial damage. If infor-
mation is not available at the general meeting, it must be made
available to the shareholders (e.g. on the company’s website) no
later than two weeks thereafter.

Shareholders holding 5% of the share capital or such smaller
fraction of the capital provided for in the Articles can request for
an extraordinary general meeting to be held to resolve specific
issues. A meeting must be convened within two weeks after
receipt of the request.

Resolutions at general meetings are passed by a simple
majority of votes unless the proposal in question relates to an
important matter which requires a qualified or supermajority (or
unanimity) pursuant to the Companies Act, e.g. an amendment
to the Articles which as a general rule can only be passed by
at least % of the votes cast and of the votes represented at the
general meeting. The Articles may provide increased or addi-
tional requirements.

2.4 Do shareholders owe any duties to the corporate
entity/entities or to other shareholders in the corporate
entity/entities and can shareholders be liable for acts or

omissions of the corporate entity/entities? Are there any
stewardship principles or laws regulating the conduct

of shareholders with respect to the corporate entities in
which they are invested?

No, they do not owe any duties to the corporate entity/entities
or to other shareholders, unless otherwise provided for in the
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articles of association, or any sharcholders’ agreement entered
into by and between the shareholders.

A public limited company is characterised by the fundamental
principle that the shareholders are not personally liable for the
acts and/or omissions of the company, and the liability of share-
holders is limited to their investment.

While the applicability of the “piercing the corporate veil”
doctrine remains to be discussed in legal theory, the only express
authority for holding a shareholder liable is a provision in the
Companies Act, according to which a shareholder is liable for
any loss inflicted intentionally or with gross negligence on the
company, the other shareholders or any third party, e.g. through
the shareholder’s participation by way of voting for an unlawful
proposal at the general meeting,.

It should be noted that EU antitrust case law establishes that a
parent company may be held liable for its subsidiary’s participa-
tion in cartel arrangements.

The majority of the principles of the “soft law” Stewardship
Code introduced in November 2016 applicable to institutional
investors making investments in Danish listed companies has
been incorporated as “hard law” by way of implementation of
the Shareholders’ Rights Directive (2007/36/EC), ¢f question
1.2 above.

2.5 Can shareholders seek enforcement action against

the corporate entity/entities and/or members of the
management body?

Shareholders or the company may bring an enforcement action
against members of the management board and the board of
directors, if these corporate bodies have breached their duties
under the Companies Act or the Articles and/or if individual
members, in the performance of their duties, have intention-
ally or negligently caused damage to the company and/or share-
holders. A decision to commence legal actions against members
of the management board and/or members of the board of
directors is a matter to be resolved by the sharcholders at a
general meeting.

2.6 Are there any limitations on, or disclosures

required, in relation to the interests in securities held by
shareholders in the corporate entity/entities?

Certain governmental approval requirements in the Financial
Business Act apply to acquisitions of qualified holdings in
Danish financial business undertakings. With regard to other
companies, an investot’s ability to invest in shares is not subject
to any limitations under the Companies Act. However, the
Articles may include provisions which generally limit ownership
to the effect that no shareholder is allowed to hold more than
a specific predetermined percentage of the share capital and/or
voting rights or provisions, to the effect that no matter how large
a percentage of shares any shareholder possesses, the attached
votes may only count for a certain predetermined percentage.
Disclosure requirements under the Capital Markets Act apply
to shareholders in a company which has its securities admitted to
trading and official listing on Nasdaq Copenhagen A/S, as they
are under an obligation to notify the company and the Danish
FSA of the shareholdings in the company when the holding of
shares (i) reach or exceed 5% of the share capital’s voting rights,
or (ii) account for no less than 5% of the share capital. In addi-
tion, notification shall be made when the shareholding reaches
or passes the thresholds of 10%, 15%, 20%, 25%, 50% and 90%,
as well as %5 and % of the total outstanding share capital/voting
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rights on the day of trading. When computing the holding of
shares, financial instruments related to already-issued shares
must be included.

According to the Companies Act, major shareholders must
notify their holdings to the company and the company must
record this in a public register of shareholders. The reporting
thresholds are, by and large, similar to those of the major share-
holder disclosure requirement under the Capital Markets Act.
The statutory obligation for a company to keep a (non-public)
register of shareholders is not affected by these rules.

2.7 Are there any disclosures required with respect to
the intentions, plans or proposals of shareholders with

respect to the corporate entity/entities in which they are
invested?

The implementation of the Shareholders’ Rights Directive,
as amended, introduced new rules in Danish law promoting
long-term shareholder engagement and enhancing transpar-
ency between companies and investors. To this effect, most
types of financial institutions, e.g. institutional investors, invest-
ment funds and asset managers, are now, among other things,
required to publish their policy on active ownership, addressing
their methods for escalating active ownership, collaborative
efforts with other shareholders, voting policies including use of
proxy advisors and disclosure of how votes are cast, and policies
for identification and handling of possible conflicts of interest.
Furthermore, the investors must at least annually publish a report
on their activities pertaining to active ownership, including
voting activity. Non-observance of the said obligations must
be explained in accordance with the “comply or explain” prin-
ciple. The implementation of the Sharcholders’ Rights Directive
as amended also gave rise to specific provisions on proxy advisers
due to their significant role in listed companies. According to
the provisions, a proxy advisor must annually, and based on the
comply or explain-principle, refer to its code of conduct, which
the proxy advisor applies in preparing its recommendations, and
publish its code of conduct and any deviations in applying it, if
any, on its website. In addition, the proxy advisor must every
year on its website publish certain information concerning its
work, including on voting in listed companies and any conflict
of interests.

2.8 What s the role of shareholder activism in this

jurisdiction and is shareholder activism regulated?

While shareholder activism over the years has been further
strengthened by, e.g. rules on electronic communication used
in connection with general meetings facilitating the dialogue
between the companies and the shareholders, and, in general,
most recently, the implementation into Danish law of the
Shareholders” Rights Directive, ¢/ question 1.2, as well as
various soft laws promoting shareholder activism such as the
Danish Recommendations on Corporate Governance, ¢f- ques-
tion 1.2, the topic remains hot in Denmark and is seen as a chal-
lenge due to the dispersed shareholder base in listed companies.

3 Management Body and Management

3.1 Who manages the corporate entity/entities and

how?

According to the Companies Act, Danish public limited compa-
nies may opt for a two-tier corporate governance structure by
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which a board of directors is responsible for the overall and stra-
tegic management, while appointing a management board to
be responsible for the day-to-day management of the company.
Alternatively, but rarely used in Denmark, a management board
may be appointed by a supervisory board which shall monitor
the management board. The board of directors or the supervi-
sory board must have at least three members.

While executives may also be appointed/elected to the board
of directors, the Companies Act provides that the majority of
the board shall not be members of the management board.
Furthermore, no member of the management board may be
chairman or deputy-chairman of the board of directors.

The Companies Act offers more flexibility with regard to the
governance structure for private limited companies.

3.2 How are members of the management body

appointed and removed?

Shareholders are entitled to elect the members of the board of
directors at the general meeting, unless public authorities or
others have been granted a right under the Articles to appoint
directors. In public limited companies, the majority of board
members (or the supervisory board) must be elected by the
general meeting. Any sharcholder may, even as late as at the
general meeting, propose one or more candidates. However,
amongst Danish listed companies, the general practice is that
candidates are proposed by the board of directors following
a search and screening process, and for larger companies it is
conducted by a nomination committee, being a fraction of the
boatd.

A board member may resign or be removed at any time.
While the normal tenure is one year, the maximum term of
office is four years. Re-election is possible, unless restricted by
the Articles.

Employees may be entitled to employee representation on the
board of directors (¢f. question 4.1 below).

The management board must consist of at least one person
and is appointed and removed by the board of directors (or the
supervisory board).

Members of the management board (and the board of direc-
tors) must be registered as such with the Danish Business
Authority.

3.3 What are the main legislative, regulatory and other

sources impacting on compensation and remuneration
of members of the management body?

The Companies Act provides that members of the board of
directors and management board may receive remuneration,
both in the form of base pay and a performance-related bonus.
The amount of remuneration may not exceed what is considered
ordinary given the nature and extent of the position, as well as
what is considered financially reasonable and sound relative to
the financial situation of the company.

The rights and obligations of the members of the manage-
ment board are governed by the individual terms of employment
(i.e. the service contracts). Such service contracts are gener-
ally subject to the freedom of contract and regulate the employ-
ee’s functions and duties, remuneration and bonus, termination,
vacation rights and pension plan, etc.

Before a listed company can enter into a specific agreement
for incentive-based remuneration for a member of the board of
directors and/or the management boatd, the sharecholders must
adopt general guidelines for such incentive-based remuneration
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ata general meeting. The Committee on Corporate Governance
has prepared guidelines containing practices with respect
to remuneration policies and incentive-based remuneration,
recommending that the board of directors does not receive
warrants and stock options. The guidelines also recommend
that incentive programmes for the management that are equi-
ty-based are revolving (consecutive allocation) and with vesting
periods of at least three years, and that severance payments do
not exceed two years’ salary.

Please also refer to question 1.2 above regarding recommen-
dations on remuneration of management as set out in the Danish
Recommendations on Corporate Governance.

The Danish FSA has issued an executive ordet on remunet-
ation in the financial sector. In addition to certain disclosure
obligations, the executive order covers rules on how the salary
of directors and managers must be allocated between fixed and
variable elements and equity-based instruments.

3.4 What are the limitations on, and what disclosure
is required in relation to, interests in securities held

by members of the management body in the corporate
entity/entities?

In connection with the entering into force of MAR, the Danish
regulators opted for an increase in the reporting threshold from
EUR 5,000 to EUR 20,000 for members of boards of directors
and of the management board, and certain other high-ranking
employees trading in the securities of a listed company. The
reporting regime in MAR provides that the reporting threshold
is determined on a 12-month basis. The rules impose upon the
reporting persons and their related parties (e.g. spouses, minors
and legal entities controlled by the reporting person and/
or his family) an obligation to notify the Danish FSA and the
company of trading in securities of the company. High-ranking
employees not formally being part of the registered management
board are only subject to the rules if they have access to inside or
privileged information which directly or indirectly relates to the
issuer, and always provided that the employee has the authority
independently to make executive decisions of a superior nature
regarding the company’s future development.

Notifications to the Danish FSA and the company must be
made promptly and no later than three days after a transaction.

The listed issuer is under an obligation itself to publish infor-
mation about the said (telated) transactions to the market, which
must be done immediately; however, no later than three working
days following the transaction in question.

3.5 What is the process for meetings of members of

the management body?

The Companies Act requires that the board of directors has a
set of rules of procedure governing its function and duties. The
chairman of the board of directors shall ensure that the board
of directors are convened whenever necessary and, in addition,
ensure that all members receive due notice of any meeting.

Any member of the board of directors or of the management
board may request that a board meeting is held. Members of
the management board (or the company’s auditor) who are not
members of the board of directors have the right to be present
and to speak at meetings, unless the board in the specific situa-
tion decides otherwise.

The board of directors forms a quorum when more than
half of the members are present, unless the Articles require a
larger representation. The opinion of the majority normally
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constitutes the decision of the board. In the event of a tie, the
chairman of the board of directors shall have the casting vote if
so provided in the Articles.

Meetings of the board of directors are held in person, unless
the board decides that members may participate by electronic
means and such participation is compatible with the members
carrying out their duties. Certain defined duties may be dealt
with by written procedure if the decision to do so has been made
in advance. However, any member of the board of directors
or of the management board may demand an oral discussion.
As is the case with the general meetings, ¢f. above, the current
COVID-19 pandemic will most likely push for more board
meetings to be held by electronic means.

Depending on size, market cap, and area of industry, listed
companies have a variety of committees, typically composed
of parts of the board of directors. While audit committees are
required by accounting laws, other committees such as nomination,
remuneration and risk committees are established on a voluntary
basis and by reference to corporate governance recommendations.

3.6 What are the principal general legal duties and

es of members of the management body?

The board of directors is entrusted with the ultimate responsi-
bility of the company as they have both the supervisory func-
tion of the management board and the overall strategic responsi-
bility of the company. Therefore, it is a primary function of the
board of directors to determine the company’s policies in rela-
tion to business strategy, organisation, accounting and finance,
and the board of directors undertakes such policies to ensure the
observance of: (i) book-keeping and financial reporting; (ii) risk
management and internal control; (iii) reporting on the compa-
ny’s financial position; (iv) the management board’s overall
performance and duties; (v) sufficient liquidity in the company;
and (vi) appointment and removal of the management board.

The management board is responsible for the day-to-day
operations of the company and must observe the guidelines
and recommendations issued by the board of directors. The
day-to-day management does not include transactions which,
considering the scope and nature of the company’s activities,
are of an unusual nature or magnitude. These decisions can
only be made with the approval of the board of directors, unless
awaiting the approval will be to the detriment of the company.

The board of directors and the management board may be
held liable if the directors or managers in their performance of
their duties have intentionally or negligently caused damage to
the company, to the shareholders or any third party.

3.7 What are the main specific corporate governance
responsibilities/functions of members of the

management body and what are perceived to be the key,
current challenges for the management body?

The main corporate governance responsibilities and functions

of the members of the board of directors and the manage-

ment board as determined by the Danish corporate governance

committee are:

(i)  to strengthen the relationship with sharecholders through
continuous dialogue;

(i) to ensure that the management board and board of direc-
tors have the required expertise, diversity, etc.;

(iii) to adopt a remuneration policy and incentive schemes;

(iv) to secure quality and transparency in financial reporting;

(v) to monitor internal control and risk management; and

(vi) toensure openand transparent investor relations activities.
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Some of the current key challenges in respect of corporate
governance are: (a) the implementation of gender diversity poli-
cies; and (b) in the current low interest rate environment to
consider whether excess cash should be allocated to investments
or be distributed, however, to a certain degree are all topics
currently somewhat being overshadowed by the COVID-19
pandemic situation, which puts the companies’ working capital
requirements seriously to the test and makes it their first priority
at the expense of various corporate governance issues. Today,
no regulation is addressed specifically to cybersecurity and IT
security; however, more institutional investors have begun to
raise this as an important topic for the management to focus on.
Also, there is an increased focus on ESG reporting (environ-
mental, social and governance figures), especially from proxy
advisors.

3.8 Are indemnities, or insurance, permitted in relation

to members of the management body and others?

It is not uncommon that the shareholders at the annual general
meeting decide to discharge the board of directors and/or the
management board for liability with respect to actions taken in
the past financial year.

Legal action may, nevertheless, be commenced by share-
holders if the passed resolution on discharge was made based
on information that was not essentially correct or complete.
The discharge resolution does not shield against lawsuits from
shareholders for claims for losses suffered exclusively by one or
more of the shareholders (as opposed to the company itself).
Similarly, a discharge resolution is also not a shield against legal
actions taken by creditors and other third parties.

Members of the board of directors will sometimes, as a condi-
tion for accepting nomination and election, require the company
or its controlling shareholder(s) to indemnify the member of
his/her liability related to the performance of his/her duties as
a board member.

Companies are also permitted to and usually do maintain
insurance coverage (i.e. D&O insurance) for directors and
managers. Special coverage is normally obtained for public
offerings.

3.9 What is the role of the management body with

respect to setting and changing the strategy of the
corporate entity/entities?

Please refer to questions 3.1 and 3.6 above.
4  Other Stakeholders

4.1 May the board/management body consider the
interests of stakeholders other than shareholders in

making decisions? Are there any mandated disclosures
or required actions in this regard?

The overall strategy is determined by the board of directors.
Being employed by the board of directors, the management
board will execute this strategy. Unless otherwise provided by
the company’s Articles, the board of directors must lay down a
strategy which promotes the best interests of the company, which
often, but not always, mirrors the interest of the shareholders. To
that effect, other stakeholders may be addressed, including the
employees of the company. Equally, the management’s focus on
cthical matters or the environment may vary, however, always
ultimately being subject to the monitoring of the shareholders
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at the general meeting, which may in turn decide to replace the
board of directors of the company in order to change the strategy
focus towards ecither more profit maximisation (shareholder
focus) or towards a more long-term employee motivation, social
responsibility to the benefit of the surrounding society, including
suppliers and customers (stakeholder focus), etc. As such, the
management of the company may in principle consider stake-
holders other than the shareholders as well as ethical matters.
Specific mandated disclosures are set out in the Financial
Statements Act, ¢/ questions 4.3, 4.4 and 5.2 below.

4.2 What, if any, is the role of employees in corporate

governance?

Employees in listed companies are entitled to elect employee
representatives to the board of directors if such companies had
on average employed at least 35 individuals during the preceding
three years. The employee representatives account for at least
two and may equal up to half of the number of the members
clected by the shareholders.

An employee representative has the same rights and obliga-
tions as other members of the board of directors, i.e. in relation
to conflict of interests, confidentiality, remuneration, etc.

Special provisions entitle employees of a Danish parent
company and its subsidiaries registered in Denmark, as well as
the foreign branches of such subsidiaries situated in an EU/
EEA country, to representation at group level.

4.3 What, if any, is the role of other stakeholders in

corporate governance?

Please refer to the description of the recommendations set out
in the Danish Recommendations on Corporate Governance (¢
question 1.2 above), as well as the rules on CSR (¢f. question 4.4
below).

4.4 What, if any, is the law, regulation and practice

concerning corporate social responsibility?

In recent years, the Danish Government has afforded much
focus on corporate social responsibility (“CSR”) for Danish
businesses aiming at fostering best practice by ensuring compli-
ance with internationally agreed principles and guidelines and
by encouraging actions from the companies that go beyond
compliance, integrating socially responsible behaviour and
cthical values into the core values of the organisations.

Implementing the new Directive 2013/34/EU on annual
financial statements, etc., the amended Financial Statements Act
introduces more stringent requirements regarding the amount
of information that larger companies must provide on CSR in
accordance with the International Financial Reporting Standards
issued by the International Accounting Standard Board.

According to the Financial Statements Act, listed companies
shall in their annual reports provide a description of their busi-
ness model and address CSR matters including considerations
on human rights, social matters, employees, environment and
climate, anti-corruption and bribery, etc. The statutory require-
ment means that the companies must account for their policies
on CSR or explain the lack of a CSR policy.

Most recently, an amendment of the Financial Statements Act
— applicable to financial years commencing as from 1 January
2020 in (larger) listed companies — widens the CSR disclosures
concerning the account for social responsibility, the gender
composition in the management and the diversity policy in
terms of age, gender, education and corporate background.
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5 Transparency and Reporting

5.1 Whois responsible for disclosure and

transparency?

In accordance with the general principle of collective responsi-
bility, it is the board of directors as a whole, not any one individual
member that is responsible for transparency and disclosure of
information. Market practice in Denmark is, nevertheless, that
the chairman of the board of directors in cooperation with the
CEO is delegated the responsibility of handling market disclo-
sures and official statements, press releases, etc.

5.2 What corporate governance-related disclosures are

required and are there some disclosures that should be
published on websites?

MAR sets out the main statutory disclosure requirements
relating to the continuous disclosure of price-sensitive infor-
mation relating to the company and publication of financial
reports, etc.

Annual reports and company releases may now be published
in the English language only. Listed companies are no longer
legally required to disclose an interim management statement
or quarterly interim reports. However, the Committee on
Corporate Governance recommends that the companies publish
quarterly reports and points out that periodic notifications do
not fulfil this recommendation (¢f question 1.2 above).

According to the Nasdaq Main Market Rulebook for Issuers
of Shares, the annual report (submitted for sharcholder approval)
of a listed company must be published no later than four months
after the end of the financial year. The audited annual report
as approved by the shareholders must be filed with the Danish
Business Authority without undue delay after approval, and must
be received no later than four months after the end of the finan-
cial year (however, due to the current COVID-19 pandemic and
a subsequent health-related ban on gatherings, the practical issues
associated with the convening of general meetings and thus
approval of annual reports in due time have been addressed tempo-
rarily by separate recent legislation extending the deadline for the
filing of the annual report). Listed companies must disclose half-
year financial reports within three months. Quarterly or interim
reports and financial statement releases are not mandatory.

The Financial Statements Act requires that information on
how companies apply the principles of corporate governance be
included either in the management’s review in the annual report,
which will be audited by the auditor(s), or posted on the compa-
ny’s website together with a reference thereto in the manage-
ment’s review. According to a recent bill, which has, however,
not yet been adopted, as of the financial year 2021, the said
information must include a policy on data ethics.

As soon as possible after the publication of inside informa-
tion, listed public limited companies shall make all such infor-
mation available to investors on the company’s website.

The remuneration policy and subsequent remuneration report
based on the new Sharcholders’ Rights Directive rules must be
published on the company’s website.

Information disclosed on the company’s website must be avail-
able for at least five years. Financial reports, however, must be
available for a minimum of 10 years from the date of disclosure.

The company has a mandatory duty to prepare a statement
on CSR (¢ question 4.3 above), which must be included in the
annual report or, alternatively, with a reference in the annual
report, in another supplementary report or on the company’s
website.
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The Danish Recommendations on Corporate Governance
includes a number of disclosure recommendations regarding
corporate governance-related information to be published on
the company’s website.

Alisted company shall announce the voting results of a general
meeting on its website no later than two weeks after the general
meeting. Any questions raised by shareholders are deemed to
have been answered by the company if the information is avail-
able on the company’s website by way of a Q&A function.

As of 10 June 2019, new disclosure rules introduced by the
new Shareholders’ Rights Directive entered into force requiring
listed companies to disclose certain ‘material transactions’
entered into between the company and its ‘related parties’. Such
transactions must be approved by the board of directors before
executing the transactions, and if the approved transaction in
question exceeds certain thresholds in terms of its economic
size, it must be published on the company’s website as soon as
possible and be publicly available for five years.
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5.3 What s the role of audits and auditors in such
disclosures?

The annual report is prepared by the management board,
adopted by the board of directors and audited by the compa-
ny’s auditor(s). The report, which is subject to final approval
by the shareholders at the annual general meeting, must include
statements from the auditor(s) regarding whether the auditor
finds that the annual report gives a true and accurate view of the
financial situation of the company.

According to Regulation (EU) No 537/2014 of the European
Parliament and of the Council of 16 April 2014 on specific
requirements regarding statutory audit of public-interest enti-
ties and repealing Commission Decision 2005/909/EC, listed
companies (and other large entities) must: (i) ensure peri-
odic rotation on auditors and audit firms; (ii) limit the volume
of non-audit services assigned to the elected audit firm; (iii)
increase responsibilities of the audit committee of the company;
(iv) comply with certain search, election and nomination proce-
dures by the audit committee when new audit firms are to be
elected; and (v) opt for inclusion of external members of the
audit committee who are not members of the board of directors.
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Peter Lyck is partner in Nielsen Ngrager Law Firm LLP in the M&A and Capital Markets practice group and has vast experience with public
M&A and ECM transactions. He has assisted both listed and unlisted companies on corporate governance structures and documentation
and has advised a number of blue-chip companies on a range of transactions covering public tender offers, IPOs and bond and rights issues.
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Nielsen Ngrager Law Firm LLP is a mid-sized, well-reputed commercial law
firm with broad experience in assisting a multitude of international and
domestic clients. Nielsen Ngrager Law Firm LLP's legal services are based
on a commitment shared by the firm's attorneys to providing clients with
the most specialised and cost-effective advice.

Nielsen Ngrager Law Firm LLP's core values — quality, commercial
approach, efficiency and accessibility — are well-reflected by the firm's
and its lawyers' rankings by international rating firms such as Chambers
& Partners, IFLR1000, The Legal 500, etc. Nielsen Ngrager Law Firm LLP
benefits from its strong international relations.

Located in the centre of Copenhagen and employing some of Denmark's
most talented and experienced lawyers, Nielsen Ngrager Law Firm LLP
provides legal advice within a wide range of areas including: corporate and
commercial, private and public M&A; IPOs, public tender offers; securities
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regulation, venture and private equity; debt and equity capital markets; tax;
banking and finance; IP and TMT; IT; infrastructure; shipping and transport;
energy; EU, competition and procurement; restructuring and insolvency;
litigation and dispute resolution; insurance; employment; real estate; and
construction, etc.

www.nnlaw.dk/en
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