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I. Executive Summary

The MITSC began and ended fiscal year 2013-2014 with significant inquiries examining the
impacts and effectiveness of the Maine Indian Claims Settlement.

In August 2013, the Commission responded to a request from the UN Special Rapporteur on the
Rights of Indigenous Peoples James Anaya to provide him with additional information to
supplement the letter that the Commission sent him dated May 16, 2012 regarding how the
Maine Indian Claims Settlement Act and the Maine Implementing Act constrain Wabanaki self-
determination negatively affecting health, socioeconomic conditions, culture and natural
resource protection. And at the June 17, 2014 meeting, the MITSC Commissioners approved the
Assessment of the Intergovernmental Saltwater Fisheries Conflict Between Passamaquoddy and
the State of Maine. The Assessment documents more than thirty years of conflict over saltwater
fishing rights between Passamaquoddy and State of Maine. Prior to publishing the Saltwater
Fisheries Conflict report the Commission formally registered its concerns regarding the Elver
Project, a multi-department executive branch initiative involving the cross-referencing of elver
licenses with individuals receiving State assistance in a letter to Governor LePage on December
20, 2013.

In order to support the implementation of the two executive orders issued in 2010 and 2011, to
advance the gathering of socioeconomic data concerning the Tribes, and to provide assistance
when requested to help resolve disputes, the MITSC undertook three activities. The MITSC
participated in a working group, appointed by their Chiefs and representing all of the federally
recognized tribes within Maine, to develop a Maine Department of Health and Human Services
Tribal consultation policy. The MITSC met with Department of Corrections Commissioner
Joseph Ponte in September 2013 to discuss the collection of data pertinent to Wabanaki and
other Native American inmates, resulting in the commitment to compile this information
quarterly and make it available to the Tribes. At the request of the Penobscot Nation, the
Commission facilitated discussions between the Tribe and the Department of Agriculture,
Conservation and Forestry resulting in an agreement providing Penobscot vehicular access via
the KI Multi-Use Trail to its trust lands located in Williamsburg.

To advance its educational goals, for a second consecutive year the MITSC collaborated with the
Wabanaki Center at the University of Maine and the American Friends Service Committee
Healing Justice Program in New England to organize two Wabanaki Treaty Learning Series
events, one on March 19, 2014 at the Passamaquoddy reservation of Sipayik followed by a
program at the University of Maine entitled, “Wabanaki Self-Determination: Earth Treaties to
Settlement Acts & Beyond.” Both events received in-depth news coverage.

During the second half of the 126th Legislative Session, the MITSC engaged in diplomatic
efforts concerning LD 1625, An Act To Clarify the Law Concerning Maine's Elver Fishing
License, and, subsequently, LD 1723, An Act To Improve Enforcement of Marine Resources
Laws, urging the Legislature to create a framework that would allow for the negotiation of a
mutually beneficial solution with the federally recognized tribes within the State of Maine.



II. Introduction
A. Purpose and Organization of This Report

This report summarizes MITSC’s work from July 1, 2013 to June 30, 2014. The MITSC’s
bylaws specify an annual report will be transmitted to the State, the Penobscot Indian
Nation, the Passamaquoddy Tribe, and the Houlton Band of Maliseet Indians at the close of
each year. The Commission routinely provides the Aroostook Band of Micmacs Government
its Annual Report as part of the standard report distribution.

II1. Overview of the MITSC
A. Purpose and Responsibilities
The MITSC is an intergovernmental entity created by An Act to Implement the Maine Indian
Claims Settlement (known hereafter as the Maine Implementing Act (30 MRSA §6201 - §6214)
or MIA). The Act specifies the following responsibilities for the MITSC:
o Effectiveness of the Act. Continually review the effectiveness of the Act and the social,
economic, and legal relationship between the Houlton Band of Maliseet Indians, the

Passamaquoddy Tribe, the Penobscot Indian Nation, and the State of Maine.

9 Land Acquisition. Make recommendations about the acquisition of certain lands to be
included in Passamaquoddy and Penobscot Indian Territory.

< Fishing Rules. Promulgate fishing rules for certain ponds, rivers, and streams adjacent to or
within Indian Territory.

o Studies. Make recommendations about fish and wildlife management policies on non-
Indian lands to protect fish and wildlife stocks on lands and waters subject to regulation by
the Passamaquoddy Tribe, the Penobscot Indian Nation, or the MITSC.

o Extended Reservations. Review petitions by the Tribes for designation as an “extended
reservation.”

The MITSC also performs an informal information and referral function.
B. MITSC Members and Staff

The MITSC has thirteen members, including six appointed by the State of Maine, two by the
Houlton Band of Maliseet Indians, two by the Passamaquoddy Tribe, and two by the
Penobscot Nation. The thirteenth member is the chair, who is selected by the twelve
appointees. Nine members constitute a quorum. Since September 2011, the Aroostook Band
of Micmacs has sent an observer to participate in MITSC meetings. With a new Tribal
Government taking office in May 2013, the Aroostook Band of Micmacs decided to designate
two Micmac representatives to serve as official observers for the Tribe beginning June 18, 2013.
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In December of 2013, citing a desire to focus locally and directly on issues that impact their
Tribe, the Houlton Band of Maliseet Indians gave the MITSC notice that they would no longer
be participating in the MITSC’s meetings. The Houlton Band of Maliseet Indians has not
formally resigned, the appointed Maliseet MITSC Commissioners and Tribal Representative
receive all information and the Executive Director calls them regularly to solicit feedback on the
MITSC’s proposed decision points and potential positions.

The MITSC contracts for the services of an Executive Director, the sole position for the
Commission.

C. Funding

The MITSC finished fiscal year FY 2014 (July 1, 2013 to June 30, 2014) with a balance of
$8,661. During the 2014 fiscal year, the MITSC received $95,575 and spent $105,480.

IV. MITSC Activities
Reviewing Effectiveness of the Settlement Act

MITSC Responds to Request for Input from UN Special Rapporteur on the Rights of
Indigenous Peoples James Anaya

The office of the UN Special Rapporteur on the Rights of Indigenous Peoples comprises one of
the three United Nations (UN) entities charged with reviewing the human and political rights of
Indigenous Peoples. The two other UN bodies with Indigenous Rights responsibilities include
the UN Permanent Forum on Indigenous Issues and the Human Rights Council’s Expert
Mechanism on the Rights of Indigenous Peoples. In 2012, UN Special Rapporteur on the Rights
of Indigenous Peoples James Anaya conducted his first official visit to the US to investigate the
human rights situation of Indigenous Peoples. He invited testimony from the MITSC and other
interested parties as part of his official visit. The MITSC’s May 16, 2012 letter signed by the
entire Commission finds, “The Acts (referring to the Maine Indian Claims Settlement Act and
Maine Implementing Act) have created structural inequities that have resulted in conditions that
have risen to the level of human rights violations.” In Mr. Anaya’s official report on his 2012
visit to the US, he finds:

Maine Indian Tribal - State Commission (MITSC): Maine Indian Claims
Settlement Act and Maine Implementing Act create structural inequalities that
limit the self-determination of Maine tribes; structural inequalities contribute to
Maine tribal members experiencing extreme poverty, high unemployment, short
life expectancy, poor health, limited educational opportunities and diminished
economic development.

On July 17, 2013, Mr. Anaya wrote to the Commission seeking additional information
concerning the Maine Indian Claims Settlement Act (MICSA), Maine Implementing Act
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(MIA), and the Maine Wabanaki-State Child Welfare Truth and Reconciliation
Commission (TRC). The MITSC forwarded the questions concerning the TRC to both
the TRC and Wabanaki REACH for a response. The Commission’s August 8, 2013
response to Mr. Anaya (Appendix 1) focuses on how “the [Maine Indian Claims
Settlement Act] MICSA and [Maine Implementing Act] MIA framework severely limits
Wabanaki tribes with regard to economic self-development, cultural preservation and the
protection of natural resources.” (Articles 11, 20, 21, 23, 25, 26, 29, 31, 32 of the
UNDRIP) In addition, the Commission analyzes “how the “MICSA and MIA
framework” impede tribal government self-determination.” (Article 3 of the UNDRIP)

The MITSC letter states in part:

The constraints inherent in these Acts were developed through legislative
processes and do not constitute a formal negotiated agreement with the tribes
affected by the legislation. Indeed certain provisions of the legislation described
below align closely with tribal termination provisions. Because of the
experimental nature of the legislation, mechanisms to allow for flexibility and
amendment were included. These mechanisms have been undermined and in
some cases untested. The ways in which these provisions have been interpreted
by state and federal courts constitute the partial termination of tribal self-
governance and thus the Tribes’ ability to provide for the protection of natural
resources, the provision of an economic base, and preservation of their unique
cultures. This submission will focus on the evidence of structural oppression of
the Maine Wabanaki Tribes as a direct result of the MIA and MICSA.

MITSC Letter to Department of Inland Fisheries and Wildlife (DIF& W)
Commissioner Chandler Woodcock to Better Coordinate Rulemaking between the
Commission and DIF&W

The MITSC possesses exclusive authority under 30 MRSA §6207, §§3 to promulgate
fishing rules or regulations on:

A. Ponds not under the jurisdiction of the Passamaquoddy Tribe or Penobscot Nation, 50%
or more of the linear shoreline of which is within Indian territory;

B. Any section of a river or stream both sides of which are within Indian territory; and

C. Any section of a river or stream one side of which is within Indian territory for a
continuous length of 1/2 mile or more.

Despite this clear and uncontested authority, several times the State of Maine has initiated
changes to the fishing rules on MITSC waters through rulemaking or legislation. The most
recent example involved LD 170, Resolve, To Allow the Use of Live Bait When Ice Fishing in
Certain Waters of the State. The resolve, considered by the Maine Legislature during the 1
session of the 126" Legislature (2013), sought to reverse rules that DIF&W had enacted to
prohibit the use of live bait on certain brook trout waters. Three of the waters that LD 170
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sought to impact are actually under the jurisdiction of the MITSC, not the State of Maine. At the
March 26, 2013 public hearing for the bill, MITSC Commissioner and DIF&W Director of the
Bureau of Resource Management John Boland informed the Inland Fisheries and Wildlife
Committee of the erroneous inclusion of the MITSC waters in the bill. The legislation was
ultimately defeated.

To prevent what happened with LD 170 and to improve the coordination of rulemaking between
the MITSC and DIF&W, John Boland proposed at the February 20, 2013 Commission meeting
that DIF&W Fisheries Management Supervisor David Boucher take the lead to produce a
document that describes how DIF&W and MITSC will work together when situations arise and
the state would like to petition the MITSC to change its regulations on MITSC waters. This
document would also clearly identify a process for rulemaking. David Boucher attended the
April 10, 2013 Commission meeting to present a draft of the “Policy for Fisheries Rulemaking
on Tribal (MITSC) Waters.” At the following MITSC meeting held June 19, 2013, the
Commission formed a committee to analyze the proposed “Policy for Fisheries Rulemaking on
Tribal (MITSC) Waters” and to report back to the Commission with any recommended changes.
The committee tasked with analyzing the fisheries rulemaking coordination document reported
its recommended changes to the full Commission at the meeting held November 18, 2013. The
Commission accepted all of the recommended changes and unanimously approved the “Policy
for Coordination of Fisheries Rulemaking on MITSC Waters between IF&W and MITSC.”

On December 17, 2013, the MITSC wrote to DIF&W Commissioner Chandler Woodcock
(Appendix 8) to offer its official response to the proposed policy and offer the rulemaking
procedures adopted by the Commission on Nov. 18th. Although the MITSC has had subsequent
conversations with David Boucher, as of the date of publication of this report, the MITSC has
not received an official response from the DIF&W.

MITSC Letter to the Marine Resources Committee Chairs Concerning LD 1625, An Act
To Clarify the Law Concerning Maine's Elver Fishing License, and the Impact on Tribal-
State Relations

LD 1625, An Act To Clarify the Law Concerning Maine's Elver Fishing License, originally
proposed making any license to take marine organisms issued to a citizen of the Passamaquoddy
Tribe, Penobscot Nation, Aroostook Band of Micmacs or Houlton Band of Maliseet Indians by
their respective Tribal Governments invalid until approved by the Department of Marine
Resources. It also made other changes to the law affecting the elver fishery. On January 23,
2014, the MITSC wrote to the Marine Resources Committee Chairs, Senator Christopher
Johnson and Representative Walter Kumiega, (Appendix 9) to offer the Commission’s “best
thinking ... and to clarify the impact this type of legislative initiative has on tribal-state relations
and the ongoing application of the Maine Implementing Act (30 MRSA §6201 - §6214).” The
Commission letter cites three principal concerns with section one of LD 1625, including:

1. Violating Governor LePage’s Executive Order 21 FY 11/12 (Appendix 27) and the
earlier Baldacci EO 06 FY 10/11 (Appendix 28) that require departments to develop
“standard operating procedures to engage Tribal Governments at the earliest possible
juncture of the development of any legislation, rules, and policies proposed by the State
agency on matters that significantly or uniquely affect those Tribes.”
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2. Proposing highly discriminatory provisions, based solely on political and racial identity,
applicable only to elver harvesters who obtain their licenses from Wabanaki Tribal
Governments.

3. Eroding Passamaquoddy and Penobscot sustenance fishing rights protected in 30 MRSA
§6207, §§4.

Eventually, LD 1625 was split into two bills. The companion legislation became LD 1723, An
Act To Improve Enforcement of Marine Resources Laws. A major feature of LD 1723 includes
the requirement that all elver harvesters possess an Elver Transaction Card in order to sell elvers
to a licensed elver dealer. Governor LePage signed LD 1723 into law on March 13, 2014. Five
days later Governor LePage signed an amended version of LD 1625 into law. It features an
annual allocation of 21.9% of the overall Maine elver harvest to the federally recognized tribes
within Maine including 14% reserved for the Passamaquoddy Tribe, 6.4% allocated to the
Penobscot Nation, 1.1% designated for the Houlton Band of Maliseet Indians, and .4% set aside
for the Aroostook Band of Micmacs.

Collaboration w/ the Wabanaki Center at the University of Maine and American Friends
Service Committee (AFSC) Healing Justice Program in New England on Treaty Learning
Series and Work to Hold Events at Sipayik 3/19/14 and UMaine 3/20/14

The MITSC collaborated with staff from the Wabanaki Center at the University of Maine and
the American Friends Service Committee (AFSC) Healing Justice Program in New England to
create a Treaty Learning Series in order to increase public awareness of treaties Wabanaki
Peoples entered into with a number of governments. An important goal of the Treaty Learning
Series is to increase overall understanding of treaties and how these agreements affect tribal-
state relations today.

In March 2013, the MITSC, the Wabanaki Center, and the AFSC Healing Justice Program in
New England hosted Indigenous rights attorney, scholar, and author Walter Echo-Hawk to
appear as the initial guest speaker in the Treaty Learning Series. He visited the Passamaquoddy
Tribe at Motahkmikuk followed the next day by an afternoon teach-in and evening lecture at the
University of Maine. Mr. Echo-Hawk discussed the UN Declaration on the Rights of Indigenous
Peoples and how the application of its human rights principles to the Maine Indian Claims
Settlement could introduce missing human rights protections. After his evening lecture, a panel
of Wabanaki scholars and leaders offered their thoughts on Mr. Echo-Hawk’s analysis.

For the 2014 event, the sponsoring entities decided to retain the same two-day format shifting the
community event to the Passamaquoddy Tribe at Sipayik for 2014. This year’s program covered
a range of Wabanaki treaties and the negotiated settlement to the Maine Indian land claims of
1980. The March 2014 event was titled, “Wabanaki Self-Determination: Earth Treaties to the
Settlement Acts & Beyond.” (Appendix 12) Presenters included Andrea Bear Nicholas,
Maliseet from Nekotkok (Tobique First Nation) and recently retired Chair of Studies of
Aboriginal Cultures of Atlantic Canada at St. Thomas University; Mark Chavaree, Penobscot
and the Tribe’s General Counsel; Dr. Gail Dana-Sacco, Passamaquoddy, founder of Wayfinders
for Health, and an Assistant Research Professor at the University of Maine; and Vera Francis,
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Passamaquoddy, Economic Development Planner for the Passamaquoddy Tribe at Sipayik, and a
traditional storyteller.

On March 19, Andrea Bear Nicholas, Dr. Gail Dana-Sacco, and Vera Francis made
presentations followed by a robust community discussion in the Tribal Council Chambers/Tribal
Court of the Passamaquoddy Tribe at Sipayik. More than 50 people attended the event, and it
received in-depth news coverage by The Quoddy Tides (Appendix 13). The next day the same
three presenters were joined by Mark Chavaree for an evening session held in Wells Commons
at the University of Maine. The Bangor Daily News (Appendix 14) ran both an advance article
on the UMaine event and it covered the March 20 session (Appendix 15).

MITSC Report Assessment of the Intergovernmental Saltwater Fisheries Conflict Between
Passamaquoddy and the State of Maine

At the March 17, 2014 Commission meeting, the Commissioners approved writing a report on
the history of LD 2145, An Act Concerning the Taking of Marine Resources by Members of the
Passamaquoddy Tribe (118" Legislature), legislative consideration of LD 451, An Act Relating
to Certain Marine Resources Licenses (1% session, 126" Legislature), and LD 1625, An Act
Concerning Maine's Elver Fishery, and LD 1723, An Act To Improve Enforcement of Marine
Resources Laws (2™ session, 126" Legislature), and how all the legislation relates to MIA,
MICSA, and tribal-state relations. The Commission received a draft report at the April 30, 2014
meeting, and the Commissioners approved the final report on June 17, 2014. (See the executive
summary, findings, and recommendations in Appendix 16.) To read the entire, go to
http://www.mitsc.org/documents/148 2014-10-2MITSCbook-WEB.pdf.

Before publicly releasing the report July 11, 2014 the Commission met with a number of leaders
and top staff people for the State of Maine to brief them about the Saltwater Fisheries Conflict
report. On May 6, Jamie Bissonette Lewey, Dr. Gail Dana-Sacco, Robert Polchies, and John
Dieffenbacher-Krall met with Jon Clark, Deputy Director of the Office of Policy and Legal
Analysis (OPLA), and Amy Winston, the OPLA analyst assigned to staff the Marine Resources
Committee. Later that same day the Commission met with Senate President Justin Alfond,
House Speaker Mark Eves, Marine Resources Committee Co-Chairs Senator Christopher
Johnson and Representative Walter Kumiega, Judiciary Committee Co-Chair Charles Priest,
Michael LeVert, Chief of Staff, President Alfond, Ken Hardy, Policy Director, President Alfond,
Ana Hicks, Chief of Staff, Speaker Eves, and Alysia Melnick, Legal Counsel, Speaker Eves. On
July 2, the Commission met with Carlisle McLean, Chief Legal Counsel to Governor LePage,
Hank Fenton, Deputy Legal Counsel to Governor LePage, and Department of Marine Resources
Commissioner Patrick Keliher. Jamie Bissonette Lewey, Matt Dana, Dr. Gail Dana-Sacco,
Richard Gould, Robert Polchies, Roy Partridge, and John Dieffenbacher-Krall represented the
Commission during the meeting with the Governor’s staff and cabinet member. Following that
meeting the same contingent from the Commission except Roy Partridge met with Attorney
General Janet Mills, Office of the Attorney General Natural Resources Chief Jerry Reid, and
Commissioner Keliher.

Assessment of the Intergovernmental Saltwater Fisheries Conflict Between Passamaquoddy and
the State of Maine examines the saltwater fishing conflict from the passage of the Maine Indian
Claims Settlement Act in 1980 through the legislative session that ended in April 2014. It
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documents differing interpretations of saltwater fishing rights by the Passamaquoddy and State
of Maine as early as 1984. The report finds that the Maine Legislature circumvented the
amendment process required under the Maine Indian Claims Settlement Act on three separate
occasions when it legislated on saltwater fishery issues without the consent of the
Passamaquoddy Tribe in 1998, 2013, and 2014. Overall, the report contains 20 findings and 17
recommendations. Key recommendations include:

e The articles of construction in the Maine Indian Claims Settlement Act outlined in 25
U.S.C. § 1735 (a) must be applied by all parties: federal, state, and tribal.

e The statutory process to amend MIA, as specified in MICSA 25 U.S.C. § 1725 (e)(1),
must be conscientiously followed by all parties.

e Where the tribal-state jurisdictional relationship remains contested, the state and the
tribes should execute Memoranda of Understanding (MOU).

e The Office of the Attorney General (OAG), the Tribes, and the MITSC should
routinely review proposed legislation that could be considered a potential amendment
to the Settlement Agreement.

e The Judiciary Committee should consider the development of reporting standards for
the OAG when reviewing any aspect of the MIA or MICSA.

e All parties to the Settlement Agreements should engage in pragmatic and
constructive dialogue.

e The MITSC must be fully resourced to carry out its role.

The Saltwater Fisheries Conflict report generated considerable media coverage over a period of
several weeks (see Addenda 18 — 26).

Reviewing Effectiveness of the Social, Economic, and Legal Relationship
Between the Tribes and the State

MITSC Participation in the Development of a Wabanaki Proposal to the State of Maine
Re: Tribal Consultation

Communication, both substantive and timely, is evidence of good tribal-state relations. On
August 26, 2011, Governor Paul LePage issued Executive Order 21 FY 11/12, An Order
Recognizing the Special Relationship Between the State of Maine and the Sovereign Native
American Tribes Located Within the State of Maine (EO 21). (Addendum 27) EO 21 requires
every department and agency in State Government to designate a tribal liaison; each tribal liaison
must develop a communications plan to facilitate information sharing between the
department/agency for whom the liaison works and Tribal Government and “standard operating
procedures to engage Tribal Governments at the earliest possible juncture of the development of
any legislation, rules, and policies proposed by the State agency on matters that significantly or
uniquely affect those Tribes.”

The MITSC and Tribal Governments reacted to the LePage Executive Order 21 FY 11/12 with
enthusiasm. Despite the issuance of EO 21, severe communication and consultation problems
persist at the departmental level. Although the departments are required “to engage Tribal
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Governments at the earliest possible juncture of the development of any legislation, rules, and
policies proposed,” the Tribes continually experience receiving no advance notification or
consultation beyond the regular process for the consideration of any proposal potentially
affecting them.

During the winter of 2012, Governor LePage’s former Chief Legal Counsel Dan Billings invited
the Tribes to provide input on how the State could best communicate with them to fulfill the
Executive Order 21 FY 11/12. At the request of all of the Wabanaki Chiefs, former
Motahkmikuk Tribal Councilor and Passamaquoddy health director Elizabeth Neptune
facilitated a working group, comprised of representatives from all of the federally recognized
Maine tribes, tasked with the development of a model tribal consultation policy for use with the
Maine Department of Health and Human Services (DHHS). The Chiefs invited the MITSC to
participate in the working group. The Chair and Executive Director attended all planning and
committee meetings and provided additional resources to the working group as requested. Early
discussion with the DHHS led the working group to anticipate a favorable response from the
Department. The working group hoped that successful implementation of a consultation policy
could serve as a model for all Maine agency/departmental policies and the elements for a
comprehensive State tribal consultation policy.

MITSC Work with the Maine Department of Corrections Concerning the Collection of
Incarceration Data Applicable to the Wabanaki and Overall American Indian Corrections
Population

During the August 21, 2013 Commission meeting, Commissioners approved the MITSC
scheduling a meeting with Joseph Ponte, Commissioner, Department of Corrections, to request
that the Department of Corrections specifically document the numbers of Wabanaki People in
state prisons & county jails. The MITSC followed up by arranging a meeting with
Commissioner Ponte and Associate Commissioner Jody Breton on September 11, 2013. The
meeting was attended by Jamie Bissonette Lewey, Robert Polchies, and John Dieffenbacher-
Krall. The MITSC asked the Dept. of Corrections to add questions to the prisoner intake
questionnaire and report the data to the MITSC and the Tribes quarterly. They also offered to
survey existing inmates posing the same questions as those presented to new prisoners. The
Commission received demographic information from the Dept. of Corrections on January 14,
2014 and the first quarterly update on October 31, 2014.

MITSC Letter to Governor Paul LePage Regarding the Elver Project

Passamaquoddy citizen Vera Francis requested that the MITSC consider taking action on the
Elver Project at the Commission meeting held November 18, 2013. Many people became
initially aware of the Elver Project by the publication of a November 3, 2013 article in the
Portland Press Herald titled, “Maine elver fishermen targeted for welfare fraud.” The Portland
Press Herald article and other news accounts described the Elver Project as a collaborative
initiative between the Maine Dept. of Health and Human Services, Maine Dept. of Marine
Resources, and Maine Revenue Services involving the cross-referencing of elver licenses with
individuals receiving State assistance. The described purpose of the initiative was to review

_9__



elver catch records and tax filings for the period 2010 to 2013 to determine whether any elver
harvesters who received welfare benefits failed to report that income to the State of Maine.

On November 18, 2013, the Commission voted to write a letter conveying the MITSC’s
concern about the impact of the Elver Project to the relevant parties. On December 20, 2013,
the Commission wrote to Governor LePage (Appendix 29). In the letter, the Commission states
in part, “We write with deep concern about the Elver Project” ... “(w)hile the MITSC
understands the importance of investigating welfare fraud, we think there are deeper issues
that will come to the forefront if the Elver Project is implemented the way that it has been
framed by the media.” Governor LePage responded with a letter dated November 18, 2014
(Appendix 30).

MITSC Work Related to LD 1625, An Act To Clarify the Law Concerning Maine’s Elver
Fishing License, and LD 1723, An Act To Improve Enforcement of Marine Resources Laws

The Commission expended considerable diplomatic effort during a two-month period from mid-
January 2014 through Governor LePage’s signing LD 1625 and LD 1723 in mid-March to avoid
the deterioration in Wabanaki-Maine relations that occurred in the winter/spring of 2013 (see
pages 6 — 8 MITSC Annual Report 2012 — 201 3).

LD 1625, An Act To Clarify the Law Concerning Maine’s Elver Fishing License, was
introduced as emergency legislation and scheduled for a public hearing on January 13, 2014. As
originally printed, LD 1625 proposed requiring any citizen of the Aroostook Band of Micmacs,
Houlton Band of Maliseet Indians, Passamaquoddy Tribe, or Penobscot Nation to obtain written
confirmation from the Maine Department of Marine Resources (DMR) to validate their tribally
issued license. At the January 13 public hearing, DMR Commissioner Patrick Keliher told the
Marine Resources Committee members that he supported the written confirmation proposal as a
means to strengthen the State’s enforcement authority over the elver fishery. On January 21, the
Commission represented by Chair Jamie Bissonette Lewey, Motahkmikuk Commissioner Matt
Dana, Penobscot Commissioner Robert Polchies, and Executive Director John Dieffenbacher-
Krall met with the Marine Resources Committee Co-Chairs, Senator Christopher Johnson and
Representative Walter Kumiega, along with Maliseet Tribal Representative Henry Bear, Jon
Clark, Deputy Director, OPLA, and Amy Winston, Committee Analyst, Marine Resources
Committee to review a draft letter the Commission had written concerning LD 1625. The
Commission finalized and sent the letter two days later (Appendix 9). On February 3, the Marine
Resources Committee Chairs responded to the letter (Appendix 31).

During the formal legislative consideration of LD 1625 and later LD 1723, one or more MITSC
representatives attended all public hearings and work sessions and arranged for the
Passamaquoddy Tribal Leaders to meet with the Office of the Attorney General. As the
legislative session advanced, the MITSC acted on its primary role to assess the implementation
of the Maine Implementing Act, and began a review of all documents relative to the
Passamaquoddy saltwater fishery. At every step of the way, we kept the governments that
comprise the MITSC aware of this process.

To ensure its perspective on LDs 1625 and 1723 was communicated to the committee assigned
the responsibility to review the bills, the MITSC held five in-person or conference call meetings
with the Marine Resources Committee Chairs, Senator Christopher Johnson and Representative

— 10 —



Walter Kumiega, to urge them to support a negotiated agreement with the Passamaquoddy Tribe
and to avoid a legislatively imposed outcome. The Commission also held three meetings with
Jon Clark and Amy Winston. Before LD 1625 and a companion bill, LD 1723, An Act To
Improve Enforcement of Marine Resources Laws, were enacted, the Commission met with
legislative leadership, Senate President Justin Alfond and House Speaker Mark Eves, and in a
separate meeting with Governor LePage. Despite this considerable diplomatic effort and
evidence that the MITSC presented that passage of LDs 1625 and 1723 would constitute
amendments of the Maine Indian Claims Settlement Act in violation of the law, LD 1723 was
enacted March 13, 2014 and Governor LePage signed LD 1625 into law March 18, 2014.

MITSC Work with Executive and Legislative Branches of Maine State Government to
Stop Racialized Speech and Combat Intimidation during Public Hearings, Work Sessions
of Legislative Committees

The MITSC wrote in its 2012-2013 Annual Report that Commission Chair Jamie Bissonette
Lewey heard several remarks during a March 6, 2013 public hearing on LD 451, An Act To
Cap Certain Marine Resources Licenses Issued by the Passamaquoddy Tribe, that constituted
racialized speech. In addition, the Commission received reports that some Passamaquoddy
citizens felt intimidated during the public hearing due to an atmosphere of hostility directed
toward them inside the hearing room and immediately outside of it.

During legislative consideration of LDs 1625 and 1723 in 2014, multiple MITSC
Commissioners, the Chair and the Executive Director witnessed racialized speech similar to the
disparaging comments observed in 2013. In addition, Wabanaki leaders were disrespected by
both members of the public and the Maine Legislature in subsequent work sessions. One
MITSC Commissioner who attended a February 19, 2014 work session on LD 1625 perceived
such an intense atmosphere of conflict that she began formulating an individual action plan to
protect herself in case violence might erupt in the room.

At its February 26, 2014 meeting, the Commission discussed the impact of racism and prejudice,
examining the unacceptable and disrespectful language that multiple Commissioners heard
during legislative consideration of LDs 1625 and 1723. In the MITSC Special Report 2014/1:
Assessment of the Intergovernmental Saltwater Fisheries Conflict between Passamaquoddy and
the State of Maine, MITSC writes:

After a particularly charged public work session on February 19, 2014, the
MITSC discussed the need to address racism, unacceptable language, the
disrespect of Wabanaki leaders, and the impact these factors have on tribal-state
relations.

Subsequently, a conference call was scheduled with top legislative staff on February 28, 2014.
That same day three members of the Commission, the Chair, and Executive Director held a
conference call with House Judiciary Committee Chair Charles Priest. During both calls, the
Commission suggested the development of guidelines on how to address and to accord proper
respect to Wabanaki elected officials and dignitaries would be helpful. Both Representative
Priest and legislative staff agreed such a guidance document would be beneficial.



On March 11, 2014, the MITSC Chair Jamie Bissonette Lewey, Penobscot Commissioner
Robert Polchies, Executive Director John Dieffenbacher-Krall, Passamaquoddy Chief Reuben
Cleaves and Sipayik Councilor Christine Downing met with Governor LePage along with his top
legal staff. Part of the agenda focused on public safety in the State Capital and adjoining Cross
Office Building. All visitors to the State Capital undergo weapons screening but no such
screening exists for people entering the Cross Office Building where many legislative
committees hold their meetings. The Commission stated its concern regarding this public safety
vulnerability.

Later that day the same Commission representatives along with Sipayik Councilor Downing met
with Senate President Justin Alfond, House Speaker Mark Eves, and legislative staff. Speaker
Eves said he would welcome the development of a handbook on tribal protocol and the
incorporation of these guidelines into the formal orientation process for the 127™ Legislature.

Work on LD 1828, An Act To Limit Consent Regarding Land Transfers to the Federal
Government

On March 24, 2014, the Commission reviewed LD 1828, An Act To Limit Consent Regarding
Land Transfers to the Federal Government. The bill proposed rescinding the blanket consent in
Maine law permitting the Federal Government to acquire State land for governmental purposes.
Upon reading the bill, the Commission uncovered proposed statutory language that could affect
the Federal Government’s ability to take land into trust on behalf of the Wabanaki Tribes within
Maine. The Commission alerted the Wabanaki Chiefs about the bill and the public hearing
scheduled for the next day. None of the Tribes had been consulted about the bill prior to its
introduction. The MITSC also alerted Judiciary Committee Analyst Margaret Reinsch
concerning the potential negative implications of LD 1828 on the land into trust process.

Penobscot Tribal Representative Wayne Mitchell worked with the LePage Administration on an
amendment to the legislation to specify that the Legislature consented to land transfers affecting
the Federal Government taking land into trust on behalf of one of the four federally recognized
tribes. A majority of the Judiciary Committee voted to recommend defeat of the bill. The bill
was rejected by both houses of the Maine Legislature.

Fulfilling MITSC Responsibility When the Passamaquoddy Tribe or
Penobscot Nation Seek to Add to Their Land in Trust Holdings

Work with Department of Agriculture, Conservation & Forestry on the Penobscot Nation
Gaining Vehicular Access to Trust Land in Williamsburg Via the KI Multi-Use Trail

At its January 16, 2014 meeting, the Commission considered a request from the Penobscot
Nation to assist it with gaining motorized vehicular access to some Tribal trust land located in
Williamsburg. When the Penobscot Nation initially acquired a parcel known as the Katahdin
Iron Works property multiple vehicular access points to the land existed. Following the
Penobscot Nation acquisition Roxanne Quimby purchased the surrounding property and
eventually closed all motor vehicle access points. This action resulted in the KI Multi-Use Trail



as the only potential Penobscot Nation vehicular access to its trust land in Katahdin Iron Works.
Though the Penobscot Nation had initiated dialogue with the Maine Department of Agriculture,
Conservation & Forestry about using the KI Multi-Use Trail to gain motor vehicle access to their
land, the conversation had not produced an agreement.

After considering the Penobscot Nation request, the MITSC decided to seek a meeting with Will
Harris, Director of the Bureau of Parks and Lands, Dept. of Agriculture, Conservation, &
Forestry, with representatives from the Penobscot Nation. The Commission met with him and
Brian Bronson, Recreational Safety and Vehicle Coordinator, Lana Laplant-Ellis, Senior
Planner, and Scott Ramsay, Director, Off-Road Vehicle Office, on March 25, 2014. Penobscot
Elder Reuben Butch Phillips and Penobscot MITSC Commissioner John Banks attended the
meeting.

During the meeting, the Penobscot Nation and Dept. of Agriculture, Conservation, & Forestry
representatives reached a tentative agreement on temporary use of the KI Multi-Use Trail
dependent on the Federal Government’s consent. The Dept. of Agriculture, Conservation, &
Forestry claimed the Federal Dept. of Transportation’s support was needed as it provided the
funding for the State purchase of the KI Multi-Use Trail. One of the conditions of the funding
stipulated that the State of Maine would not allow motor vehicle use on the trail.

To facilitate the finalization of the agreement, the Commission volunteered to contact
Christopher Trenholm at the Federal Dept. of Transportation (DOT). After an initial
conversation with Mr. Trenholm explaining the background of the situation and the tentative
agreement, he consented to participating in a conference call with the Penobscot Nation, the
Dept. of Agriculture, Conservation, & Forestry, and the MITSC. The call was held April 24,
2014. Mr. Trenholm expressed a willingness of the Federal DOT to support the Penobscot/State
of Maine agreement with certain conditions met. A license agreement was executed May 19,
2014 (Appendix 32) between the Dept. of Agriculture, Conservation, & Forestry and the
Penobscot Nation granting the Tribe temporary access to the KI Multi-Use Trail for a three-year
period.

MITSC Organizational Development/Resources

MITSC September 30/October 1, 2013 Retreat

The MITSC held its third consecutive annual retreat on September 30 and October 1, 2013 at the
Maliseet commercial campground, Wilderness Pines, located at Conroy Lake in Monticello. On
the initial day of the retreat, the Commission reviewed MITSC operating procedures; explored
the role of Commissioners, including potential differences and commonalities in the experiences
of Tribal and State Commissioners; and it examined the relationship between the Chair and the
Executive Director. The Commission held a regular MITSC meeting during the evening of
September 30 featuring a presentation from Chief Edward Peter Paul of the Aroostook Band of
Micmacs. Day two of the MITSC retreat focused on a review of the MITSC budget for FY
2014, MITSC Annual Report for 2012-2013, and a debrief of the Commission’s September 11,
2014 meeting with Dept. of Corrections Commissioner Joseph Ponte and Deputy Commissioner
Jody Breton.
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MITSC Outreach
Maine Indian Tribal-State Commission Activity Report 2009-2012

The MITSC published the Maine Indian Tribal-State Commission Activity Report 2009-2012 on
August 7, 2013. It can be found on the MITSC website at

http://www.mitsc.org/documents/84 2013-8-7MITSCactivityrpt7-1-09t06-30-
12%5Bfinal%5D.pdf.

Maine Indian Tribal-State Commission Annual Report 2012-2013

The Commission released the Maine Indian Tribal-State Commission Annual Report 2012-2013
on February 6, 2014. With the 2012-2013 Annual Report, the Commission established a regular
publication scheduled for it that includes production of an initial draft by the annual fall retreat
and final publication by the first quarter of the following year. The 2012-2013 Annual Report
can be read at http://www.mitsc.org/documents/136_2014-2-4MITSCannualrpt7-1-12t06-30-
13%5B{inal%35D.pdf.

374 Tribal Career & College Expo, Wabanaki Cultural Center, 5/22/14

The MITSC staffed a table and spoke to dozens of Wabanaki students at the 3™ Tribal Career &
College Expo held at the Wabanaki Cultural Center located in Calais on May 22, 2014. The
objective of the event is to provide Native students and their families with an opportunity to
receive testimony, engage in hands-on activities, and converse with participating tribal career
professionals, in addition to speaking with college admission representatives. Several people
asked to add their name to the MITSC Interested Parties email information list. The
Commission donated several copies of Wabanaki: A New Dawn, the Commission’s 1995 film
that shows the quest for cultural survival by today’s Wabanaki, the Maliseet, Micmac,
Passamaquoddy and Penobscot Peoples, for distribution to the students.

MITSC Report Assessment of the Intergovernmental Saltwater Fisheries Conflict Between
Passamaquoddy and the State of Maine

The MITSC released the Assessment of the Intergovernmental Saltwater Fisheries Conflict
Between Passamaquoddy and the State of Maine on July 11, 2014. To read the entire report
and accompanying addenda, go to http://www.mitsc.org/documents/148 2014-10-2MITSCbook-
WEB.pdf.
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Addendum 6. Howlton Bawd of Maliveet Indions v. Ryar, 484 F 34 73 (131 Cir. 2007) ;nd
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Addendum 8. Passamaquoddy v, Stare of Maine 75 F.3d 784 (1996)
Addendum 9. Stave of Maine v. Johnson, 498 F.3d 37 (1% Cie, 2007)

Addendum 10. The Official State of Maine Open Water & Jce Fishing Laws and Rules: April 1,
2013 « December 31, 2013, Page 47 (contsins health advisories for dioxin, PCBs, mercury)

Addendum 11. The Offickal 2012-13 State of Maine Hunting & Trapping Laws and Rudes Page
23 (contains health advisory for cadenium in moose, deer liver)

Addendur 12, MITSC Positions oa Natural Resource Managessent and River Herring
Ressoration 10 the St Crolx Watershed adopted October 17, 2012

Addendam 13. 7912 EPA letter from Stophen Perkin o Maine Anomey General William
Schoeider re: alewives in the St Croix River

Addendum 14. 88712 Stase of Maine Jetter fromn Attoeney General William Schoeider 1o Stepben
Perkins, EPA re: alewives in the St. Croix River

Addendum 15. 11/14/12 memo from Paul D, Stem, Chief, Litigation Division, Maine Office of
e Amomey General, to Carol Woodoock, State Office Representative to US Scastor Susan
Collins

Addendum 16. Coerespondence betwoen the Maine Iadian Tribal-State Commission to US
Senator Susam Collins a) 3/26/13 letier from MITSC o Sen, Collins b) Sen. Collins 4813
respoase to MITSC"s 3/26 letier ¢) $/13/13 letter from MITSC to Sen. Collins d) Sen. Collins
S28/13 response to MITSC's 5713 Jetser

Addendum 17, Congressional Recoed, Vol. 158, No. 165, December 20, 2012, colloquy between
US Seamtor Susan Collins and US Senator Jon Tester

MICSA & MIA Constrain Wabanaki Self-Determination

The Maine [mplementing Act (MIA) and the Maine [ndian Claisns Settlement Act
(MICSA) were crafted over a two-year period that closed in October 1980 during the waning
moaths of the James Earl *Jimmy™ Carter Jr. presidiensy, The constraints inherent in these Acts
were developed through Jegislative processes and do ot coestitute a formal negotisted
agroement with the tribes affected by the legislation. Indeed certain provisions of the legisiation
described below align closely with tribal termination provisions. Because of the experimsental
sature of the legislation, mechanisms to allow for flexibility and amendment were included.
These mechanisms have been undermimed and in somne cxses untested. The ways in which these
provisions have been interproted by state and foderal courts constitute the partial sermination of
tribal self-governance and thus the Tribes' abdlity 10 provide for the protection of nateral
resources, the provision of an economic base, and preservation of their wnique cultures. This
subsnission will focus on the evidence of structural oppression of the Maine Wabanaks Tribes as
& direct resalt of the MIA and MICSA.
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Formal Initiatives to Address Inequities Camsed by MICSA & MIA

Seventeen years ago, the Maine Legislature created a Task Force on Tribal-Stase
Relations (Resolve 84, 1996). [ part, Resolve £4 disected the Task Force on Tribal-Stme
Relations to “explore ways 10 impeove the relationship between the State and the commission
[Maine Indian Trital-State Commission) and betwoen the State and federally recognized Indian
tribes.” The Task Force incladed representatives from the Prssamaquoddy Tribe, Pencbscot
Nation, State of Maine, Maine Indian Tribal-State Commission, State of Maine Jegisiators, the
Maine Atlomey General or hisher designoe, and genceal public. It published a report, Ar
Loggerheads — The State of Maine and the Wabanaki (Addendum 2).

In our previous letter %0 you, we raised Section 1 735b) of the MICSA, which lesits
Wabanaki access to fedoral beneficial scts passed after October 10, 1980, Ar Logperheads also
points %0 another section of MICSA that should be considered with 1735(b), 1725(h). Section
1725(h) of MICSA states:

(1) General laws and regulations affecting [ndians applicable, but special laws and
regulations inapplicable, in State of Maine, Except as other wise [otherwise)
provided in this Act, the laws and regulations of the United States which are
gencrully applicable to Indians, Indisn sations, or tribes or bands of Indians or %0
lands owned by or held in trust for Indisns, Indian nations, or tribes or bands of
Indians shall be applicable in the State of Maine, except that no law or regulstion
of the Usited States (1) which acconds or relates 10 a special status o right of or o
any Indisn, Indian nation, tribe or band of Indians, Indian lands, Indiss
reservations, Indisa country, Indisn territory or land held in trast for Indians, and
also (2) which affects or preempts the civil, crissinal, or regulatory jurisdiction of
the State of Maine, including, without limitation, laws of the State relating 10 land
use or environmental matters, shall apply withis the Stae.

The Task Force on Tribal-Seate Relations notes om page 11 of its report, “These special
provisions have made a great many federl [ndian laws inapplicable in the State *

Later in the Ar Loggerheads report appears Section E. Findings and Anatysis (page 17).
Section E. Findings and Analysis includes 1. Assimsilation sed Sovereignty, 2. Effectiveness of
the Settlement, 3. Intent of the Setthement, 4, Reference Polnts for Tribal-State Relations, 5.
Status of Tribal-State Relations, 12. Racisen, and 13, Lack of Awareness. These ftems were
salient to the period of the repoet’s publication sad still applicable to the political and social
siteation fasced by the Wabanaki Tribes within the State of Maine today. The subsection 1.
Assimilation and Sovereignty contains an insightful descripticn of the problems associated with
soction 6204" of MIA:

‘»mmmm-mmhummu—.hﬁ“umuu
dhﬂbhhﬂmb‘w**ﬂmmwﬂmhmhnwhw
Staten or by sny other person o eatity shalll be sebjoct 10 B¢ kaws of the State and to e civil and crissisal
Jrnéiction of the coarts of the State 1o the serne exient &5 M0y o0her person or lands or ofer naturad sescurcey
herein ™
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Section 6204 refers 1o the laws of the State applying o the Tribes. This is not
self-determination [ ... [The maost heated point of conlention is the applicability of
state law 10 native people, who had nothing %o do with creating the laws. This is
o erosion of sovereignty. It strikes at the heart of sovereignty and should be
smended. (Ed Bassett, Passamaquoddy Tride at Plessant Point)

Eleven years lator the Tribal-State Work Growp (TSWG), initially created under a
gubernatorial executive ceder and later continued undeor & Maine Stade legislative resolve, formed
to “examine the issucs ideatified in the framework document prepared for the Assembly of the
Governors and Chiefs held May &, 2006™ along with specified docussents from the initial phase
of the process, The Work Group, comprised of representatives from all five Wabanaki tribal
commmumities of Maine, state legisiators, Chief Legal Counsel foe the State of Maine Governor,
and e MITSC Chair, met five times from August 2007 until January 2008. During its
deliberations, the TSWG heard tostimony and received information citing many of the sume
issues documented by the Task Force on Tridal-State Relations cleven years carlier. It issued &
report with cight unanimous recomeendations (Addendum 3).

State imposed liméts ca tribal self-determination emerped a3 a consistent kssoe during the
TSWG sessions. Reuben Phillips, a Penobscot citizen who negotiated (slong with others) on
behalf of the Penobscot Indian Nation with the State and Foderal Government to reach the 1980
Settlement Agreement, told the TSWG:

The ability %o govern curscives withia our own territory free from outside
interference was agreed 1o in 1980, The constrained interpretation that the cossts
have placed oa the phrase “internal tribal matiers™ and the musicipal knguage of
the Settlement Act has supplanted this agreement and as & result the Settlement
Act has not provided the opportunity for true self-determination and self-
governance for the Maine Tribes. (Reuben Phillips, 107372007 TSWG meeting
opening statement, p. 9)

The MIA sad MICSA are usagee laws that do restrict tribal governenents in ways sot
experienced by other foderally recognized trides. This is inconsistent with the Tribal negotiatons’
WMUMMMMO(W“M*UWW
these laws. Given that the courts have not recognized this preservation,” the and
Penobscot proposed an amendment to address the limiting lsaguage of MIA in §6206°. Their

¥ Rebevant cases include Pescbucer Mation v, Silphen, Greal Northern Paper v. Pensbacot Nation, Siste of Moime v.
Lodmscem

¥ 30 MIESA §5206(1) states, “Genersl Powers. Facept m ofherwise provided in this Act, the Passamaquoddy Tride
nd e Penobacot Nacion, withiz Shair respoctive ladias territories, shall have, snvercioe and enjoy all the rights,
privileges, powers and immendties, incleding. bet withoot Limitation, fhe power 10 enadt orfinances aad collect
txnes, and shall be subject 1o all Bhe duties, obligations, Rabilkies sad Nonitations of & mamicipality of and subject »
Be laws of Do State, provided, however, that mtcrnal el mamers, incheding mambonhip i the respective e or
sation, the right 1o reside within Be respective Indan serritorien, tribal organisation, ribel government, uibal
elections and the sse or dapositios of setfiersent fund income shall not be sebjoct 1o regulation by the Sute. The
Pussamaquoddy Tride and the Penobacot Nation shall designate sech officens and officlads as are secewsary 1o
traploment end adreitisier Shose lrws of the St applicable 1o e respoctive Iadias terrionies and D residents
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proposal would have replaced the existing statutory language with the new language “shall have,
exercise, snd cajoy all the rights, privileges, benefits, powers and immunities of amy federally-
recognized sovereign tribe within their respective Indisn territory relating 10 their respective
tribad members, lands and natural resources,” This proposal was rejectod by the Tribal-Stase
Work Group.

Though both the Task Foece oo Tribal-State Rolations sad the TSWG had slightly
dfferent foci, neither initiative resulted in sebstantive changes 10 MIA and MICSA that would
rectify the strectural problesss caused by MICSA 25 USCS §1721(b)4), 25 USCS §1725(2), 25
USCS §1725(0)(1), 25 USCS §1725(h), 25 USCS §1735(b), and MIA 30 MRSA §6202, 30
MRSA §6204, 30 MRSA §6206(1), and 30 MRSA §6206-A. This reality, combined with the
fiction that developed that the MIA and MICSA should not be changed despite the fact that
the US Coagress provided advance approval and the statetory authority te the State and
Wabanaki Tribes within the State of Maine to do so, have contributed 10 the detencenting

socio-ccomomic conditions expericnced by the Indigenous Peoples living in Maine.
Additional Constraints en the Houlton Band of Maliseet Indians

The Houlton Band of Maliseet Indians joined the Passamaquoddy and Penobscot
negotations with the Federal Government duriag the latter stages of the Sctllement Agreement
deliberaticns. Specific sections of MIA oaly apply 10 the Maliseets (30 MRSA §6206-A, 30
MRSA §6206-B, 30 MRSA §6208-A, 30 MRSA §6205.C). Section 6206-A contains extremely
barsh provisions concersing sclf-determination:

The Houlton Band of Maliseet Indians shall not exercise noe enjoy the powers,
privileges sad immunities of a municipality nor exercise eivil or criminal
Jurisdiction within their lands prior %o the ecnsctment of additional legislation

specifically suthorizing the exercise of those governmental powers.
The Aroestook Band of Micmac Settloment Agreement (ABMSA)

In 1991, sn Act of Congress resulted in the Aroostook Band of Macmacs Settlement
Agreement (25 USC 1721 (1991 Ameadment)). Simikar 1o the Houlon Band of Maliseet
In&ans, the Aroostook Band of Micmacs received $900,000 1o soguire an wnspecified amount of
kand. The Micmacs did not receive amy other fimancial compensation from the Fedoral
Goversanent.

Even though the Micmacs were not a party to the Maine Iadian Claims Settlement Act

pegotiations, MICSA §1725a) makes the Tribe, and any other subsequently recognized tribes,
subject 10 State of Maine law:

Dereal. Any resident of e Prussragaoddy Indien ieerhory or e Pencbecot Indien lerritary who is not 3 member
of Be respoctive ride or nathon sonethelens shall be oqually ensitied 10 receive sy musicipal or governmental
wrvices provided by Bhe respective e or nation or by the Seate, eacept those services which are provided
exchasively 1o members of the respective ribe of sation parvasnt 1o state or foderal lew, 2ad shall be entithed 10 vote
i sational, state and cowncy elictions in e same masscr &35 My el member residing within lodies torritory ~
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(3) Civil and criminal parisdiction of the State and the courts of the State; laws of
the Saate. Except as provided in section 8(¢) and section S(d)X4) [25 USCS §§
1727(e) and 1724(dx4)), all Indians, Iadian sations, or tribes or bands of Indsans
in the State of Maine, other than the Pessamaquoddy Tribe, the Penobscot Naticn,
and their mombers, and any kands or natural resources owned by any such Indian,
Indian nation, tribe or band of Indians sad any lands or natural resources beld in
trust by the United States, or by say other person or entity, for amy such Indian,
Indian nation, tribe, or baad of Indians shall be subject 10 the Givil and criminal
jurisdiction of the State, e laws of the State, and the civil and criminal
Jurisdiction of the courts of the State, 10 the same extent a3 sy other person of
kand herein,

Distinctions in the Respective Settlement Acts Resulting in Legal Incoasistencies

Though several Timitations exist on the degree of protection provided by the “internal
tribal mattors™ peovision of 30 MRSA §6206(1), the Maliseets and Micmacs are not even
afforded the narrow peotections of this provision that was intended 1o protect tridal seif-
determination. Another disparity concerns the power of the Wabanaki Tribes within the Stae of
Maine 10 manage fishing, hunting, and trapping on their lands. Whale 30 MRSA §6200(1)
MuMthTﬁdWMbwm
trapping or other taking of wildlife™ within their respective Indian tesritories, no such j
exists for the Maliseets or Micmacs. Additionally, the Passamaquoddy Tribe and Pencbscot
Nation possess sustenance fishing rights within the boendaries of their reservations (30 MRSA
§6207(4)). The Ssate of Maine caly recognizes the Maliseets and Micmacs as possessing trust
lands, not reservations, No provision is made in either MIA or the ABMSA for sustenance
fishing rights for Maliseet and Micmac citizens.

Last year the State of Maine sought 10 farther diminish Maliseet and Micmac self-
determisation when it notified the US EPA and US Department of Justice that it intended to sue
if the Federal Government fadled 10 take action oo & matier concerning the Clean Waser Act
(Addendum 4). Maine applied for sole authority %o administer the Natioeal Pollution Discharge
Elimination System (NPDES) om November 19, 1999, This acticn affected interests of all the
Wabanaki Tribes within the State of Maine but the administrative proceeding became separated
with the Maliscets and Micmacs becoening referenced as the “northem tribes.™ While exiensive
ltigation casued concerning the “southem tnibes,” the Passamaquoddy Tribe and Penobacot
Nation (sce Great Novthern Paper v. Penobscot Nation, Siate of Maine v. Johraon discussions
below), the EPA chose 10 take no action on Maine's spplication &3 it applied 1o the territory of
the Maliscets and Micmacs. EPA's noo-action caused the State 1o file its notice of intent 1o sue.

Maine took this action with no consaation with the affected Tribes. The Tribes
questioned why Maine would pursue such action when no wastewater dischargers potestially
sebject 1o NPDES regadation exist within Maliseet or Micmas territory. The legal question is
currently peadiag before the US First Clrouit Court of Appeals.
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Court Decisions Create 2 One-Sided MICSA & MIA Framework
Impinging oo Tribal Self-Determination

Great Northern Poper v. Pemobscot Nation, 770 A.2d 574 (Me, 2001)

[ the mid 1590's, the State of Maine began coatemplating am application %o the Federal
Government 1o obtain sole authority to administer the wasiewater permitting peogram snder the
Clean Water Act. The Tribes (and a number of citizes aad envisonmental groups) opposed the
Foderal Government cpding its permitting ssthority 10 the State due to concerns Maine might
choose to give greater weight to the fisancial considerations of wastewaler dischargers over
public health and covironmental issoes. As the Enviroamental Protection Ageacy (EPA)
coasidered the State’s application, three paper companies chose 0 file & Freedom of Access Act
request socking documents from the Passamaguoddy Tribe and Penobscot Natioa related 10 their
commmmications with several federal agencies concerming Maine's request for sole permitting
suthority, Whes the Tribes refused 1o give the paper corporations the requested documents
claiming the right to withhold thom as a peotected activity under the imternal tribal matiers
peovision of 30 MRSA §6206(1), the paper corporations sued the Tribes (Addendum S). The
lawsuit, Great Northern Paper v. Penobacot Nation, sought 1o limit Passsssaquoddy and
Penobscot solf-determination by challeaging the soope of the “internal tribal matiers™ provision
of MIA (30 MRSA §6206(1)). The State of Maine joined with the paper corporations.

Afler Justice Robert E. Crowley rendorod bis decision, MITSC carefully examined the
issues involved. MITSC's deliberations Jed 10 & statement that reads in part:

The Maine Indian Tribal-Stste Commission has considered ot grest leagth the
decision of Justice Robert E. Crowley which bolds that the Maine Freedom of
Access Act (FOAA) applies to the Penobscot Nation sad the Passamaquoddy
Tribe, We usanimously agree that this decision does not reflect our enderstanding
of the Maine Indian Claims Settlement Act and its companion lmplementing Act.
In geseral, under the settlement acts, "wibal governement® is an intornal tribal
matier, over which the tribes have sale authority. "Government,” by its commeon
mesning, includes the right o set the procedures by which goverssnenal
decisions are made. Freedom of information acts are procedural mechasdsms that
may or may not be adopied by a tribe as part of its syssem of ruling. Because
trital goversenent is defined by the settlement acts as an internal tribal matter, the
State cannot impose its own governmental procedures upos the tribes.

Despite the considerable informatica submitted by the Passamaquoddy Tribe and
Pencbscot Nation in their defense and the opinion offered by MITSC, the Maine Supreme
Judicial Court ruled largely ins favor of the paper corporations and the Stste. The Court’s action
reflects a umilateral State definition of “internal tribal matiers™ consimtent with Maine's
sdvancement of its interpretation of this key term withost regard to the tribal understanding of
the definitica. The Court found that when the Tribes are engaged in the deliberative peocesses of
self-governance, the Maine Freodom of Access Act does mot apply due to 30 MRSA §6206(1).
Coaversely, the Cosrt decided when the Passamaquoddy Tribe and Pesobacot Nation act in their
municipal capacity “with persons or entities other than their tribal membership, sach as the state
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or federal government, the Tribes may be engaged in mattors that are not *intemal tribal
masters.*™

Howlton Band of Maliseet Indizns v. Ryan, 484 F.3d 73 (15t Cir. 2007) and Arcostook Band
of Micmacs v. Ryan 484 F3d 41 (1st Cir.2007)

The federal courts have not proved mach more receptive 10 tribal perspectives than the
state courts. We briefly described the Houlion Band of Maliseet Indiorms v. Ryen, 434 F34 73
(15t Cir. 2007) and Areosiook Band of Micmacs v. Ryan 434 F.3d 4) (15 Cie.2007) cases in our
May 2012 submission (Addendum 6). In both cases, former employees of the Maliseets and
Micmacs filed complaints with the Maine Human Rights Commission alleging violations of their
possess inherent sovereign rights 10 control their internal tribal matiers. According to the Tribes,
employment decisions are a function of tribal goverssnent not subject to state regulation. The
First Cirowit concurved with the State's argument that MICSA 25 USCS §1725(a) applies 1o the
Madiseets and Micmacs.

Pemobscot Natlon v. Stilphen 461 A 24 478 (Me. 1983)

One of the most impactfidd couwrt decisions adversely affecting tridal economéc self-
development in Masne is Penobscor Narion v. Stilphen 461 A 24 478 (Me. 1983) (Addendum 7).
This decision rendered by the Maine Supeeme Judicial Court greatly sarrowed the activities
protecied under the “Satermal tribal matters™ of 30 MRSA §620&(1) while deepening the condlict
between the Wabasaki Tribes of Maine and the State on the development of Tribal Gaming,

[n 1982, the Penobscot Nation filed for injunctive relief asserting in part that MIA
Section 6206(1) prosects against State imerference in internal tribal matters, The Coust rejected
the Penobscot Nation argussent. As a result, the State view that the Penobscot Nation beano
operation was subject 10 State law under 30 MRSA §6204 prevailed:

Except as otherwise provided in this Act, all Indians, Indian natices, aad tribes
and bands of Indians in the State and any lands or other natural resowrces ownod
by them, held i trust for thems by the United States or by any other person or
entity shall be subjoct 1o the laws of the State and 10 the civil and ¢riminad
Jurisdiction of the courts of the State to the same extent as any other peeson or
lands or other natural resources therein.

Nilphen was dechded several years before the US Supremne Court handed down the
Cabazon decision (Callfornia v. Cabazon Band of Mission Indians, 480 U.S, 202 (1987)). The
Siilphen decision was based on two independent grounds: 1.) analysis under federad Indisn
common law; and 2.) the statutory construction of the Maine lmplementing Act. With respect to
federal Indian common law, the Court was apparently persuaded by, and adopted, the arguments
by the State of Maine that were rejected by the U S, Supreme Court when the State of Califoenia
made essentially the same arguments a fow years later in the Cabazon case. Events in Maine
subsequent to the 1983 Stilphen decision have further eroded the premises on which the foderal
Indian common law analysis in Stilphen was based. The Court in Stiphen emphasized that
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gambling for profit was generally a criminal practice in Maine. Since that time, there has been
tremendous growth of lawfial, regulasted gambling in Maine, including noo-Indian casinos, a
greatly expanded state-run lotiery, and provision foe Off-Track Betting related to horse mcing.

With respect to the separate analysis under principles of statutory isterpeetation, the
Court in Stiphen stated that it kooked at the statute itself and the legislative histocy, and sot 1
federal common law, % define “intemal tribal matters.” The Court noted that MIA follows the
term “internal tribal saatiers™ with a list of masiers included (a the term. It then invoked the rule
of glusdiems gemeris, L. that a general torm followed by a list of lustrations is cedinarily
assumed 10 emsbeace only concopts similar 10 those ilhustrations. Relying on that rule of
constrection (and not on Indiam law canons of construction) the Court rejected the Tribe's
sssertion that the term “tribal government™ in the list of “internal tribal matters™ supported the
Tribe's operation of high stakes beano because the income was used 10 suppoet tribal government
programs and services. The Court stated that if beano was s “internal tribal matter™ bocause of
the use %o which the mcome was put, the same Jogic would make other forbiddon and crissinal
practices legal as loag as they tumed a peofit for $he Pesobscot Naticn. The Court stated that
such a result would viclate the overall spirit of the settiement acts as well as common sense. The
Srilpden decision has not beem overturmed and remmains today as a major barrier 10 ecosomic

development by the Maine Tribes,

The immediate ramification of the Stiphen decision was 10 subject the Penobscot Natioa
beano operation 1o Stage regulation, negatively affecting an emerprise generating an estimated
$50,000 per moath in gross revenoes with the net proceods wsed 10 fund tribal government.
Longer term the Srilphen decision formed part of the Jegal framework, aloag with MICSA
Sections 1725(k) and 1735(b), to block the Wabanaki Tribes within the State of Maine from
persuing Class [1] gaming and entering & compect with the State of Maine.

Passamaquoddy v, Stete of Maime 75 F3d 784 (1996)

5 1996, the Passamaquoddy Tribe brought suit sgainst the State of Maine on gaming
(Passamagquoddy v. State of Maine 75 F.3d 784 (1996)) (Addendum £). The Tribe argued that the
Indian Gaming Regulatory Act (emactod after Seilphen and in the wake of Cabazon) opened the
door for Tribal gaming in Maine and compelled the State 10 compact with the Tribe. The case
was ultimately argued on appeal befoee the Federal First Circuit. Judge Brace M, Selya wrote the
decision. [n deciding for the State, Judge Selya rested his decision om Section 1735(b) of the
MICSA:

General legislation. The provisions of asy Federal law caacted after the date of
enactment of this Act [enacted Oct, 10, 1980] for the benefit of Indians, Indisn
nations, or tribes or bands of Indisss, which would affect or preempt the
application of the laws of the State of Maine, including application of the laws of
the State 10 lands owned by or held in trust for Indiass, or Indian naticas, tribes,
oOr bands of Indians, as provided in this Act and the Maine Implementing Act,
shall not apply within the State of Maine, unless sach peovision of such
subsequently enacted Federal law is specifically made applicable within the Seate
of Maine.
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The Court found that section 1735(b) was a valid "savings clause® that precluded application of
Indian Gaming Regulatory Act (IGRA) in Maine unless Congress specifically made it spplicable
in Maine. The Court concluded that the 1ext of IGRA gave no indication that Congress intended
1o make that Act specifically spplicable within Maine:

To recapitulate, the Tribe and the State negotiated the accord that is now
memorialized n the Settlement Act as a covenant 10 govern their future relations.
Maiae received valuable consideration foe the sccced, including the protection
affoeded by section 16(b). The Tribe also received valuable consideration,
incloding land, money, sed recognition. Having reaped the benefits, the Tribe
cannot expect the corollary burdens imposed under the Setthement Act o
disappear merely because they have become inconvenient.

We need go no further. We hold that Congress &d not make the Gaming Act
specifically applicable within Maine, and that, therefore, the Tribe is not entitled
%0 an oeder compelling the State 10 negotiate 2 compact for Class 111 gaming.

This struggle for economic self-desermination continues. At the time of the Srilphen
decision, Class 111 gaming was (llegal in Maine. Under the Indian Gasning Regulatocy Act (25
U.S.C. Sec. 2701 er seq.), states must compact with Tribes when they asuthorize the same forms
of gaming that a particular Tribe wants to pursoe, Today Maine permits two Class [l gaming
operations while multiple tribal atiempts 1o create sech facilities have been thwarted. The State
of Maine stands on the state statutory construction argumest advanced in Stiiphen %0 roquire the
Tribes to advance their gaming imitiatives by the initiative provision under the Maine
Constitution or the regular legislative peocess. The Tribes face not only the snti-gaming
organizatioas but are coafroated with virdent open racism. In this political climate, the Tribes
have been unable to advance their proposals.

MICSA & MIA Restrictions on
Wabanaki Cultural Preservation, Protection of Natural Resources

State of Maine v. Johnson, 498 F.3d 37 (1" Cir. 2007)

Ancther conet decision profoundly affecting the Passassaquoddy Tribe's and Penobsoot
Nation"s ability to protect Tribal waters in order 1o insure the health of Tribal members who
exercise their sustenance fishing rights 10 feod their families is Srare of Maine v. Johwson, 498
F3d 37 (1" Cir. 2007) (Addendum 9). We discussed this decision in cur May 16, 2012 letter.
Again, the Fint Circuit decision makes extensive reference to 30 MRSA §6204 10 wphold State
Jurisdiction over sl wasewater discharges into tribal waters, even those ofigsating on the
Passamaquoddy and Penobscot Reservations.

Results of State NFDES Jurisdiction and Other Water Quality Laws

State jurisdiction over water quality has resulted in the following:
1. Greatly diminished formerly abundant species such as sea-run fisheries now
blocked by dams.
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2. What traditional foods that remain are snsafe for human consemption: the Maine
Burean of Health has issoed a stsewide advisory (see Maine Open Waler & lce
Fishing Laws p. 47) applicable to all Maine waters suggesting prognast and
nursing women and children under eight years of age should not est any
freshwater fish from Maine waters due 10 mercury contamination (Addendem
10). Others in the general population are advised to restrict freshwater fish
Consumption to two meals per moath.

3. The Penobscot River, home to the Penobscot People, also suffers from
contamination due 10 doodn and other chemicals linked in large pert to
wastewater dischargers subjoct 10 the Jolweson decision.

Both the Wabanaki Tribes within the State of Maine and the Federal Government have
found the State of Maine deficient in implementing the Clean Water Act. In 1995, withowt
formal consultation with the Passamaquoddy Tribe, the State of Maine passed legislation (12
MRSA §61342)) 10 close fish passage to river berring om the St. Croix River. The St. Croix
River runs through the heart of Pessamaquoddy aboriginal serrisory, The effect of this wnilateral
decision by the Seate of Maine was to reduce the alewife population from moee than 2 6 million
fish in 1987 1o 500 fish in 2002, jeopardizing the continued existence of the species in the St,
Crotx watershed. Actica by the Canadian Goversesent 10 trap and truck the alewives 1o release
them above the Grand Falls Dam may have peevented thelr extirpation. (See Addendum 12
MITSC Positions on Natural Resource Management snd River Herring Restoration 10 the St
Croix Watershed adopted Ocsober 17, 2012).

On Jaly 9, 2012, Ssephen Perkins, Director, Office of Ecosystem Protection, US
Environmental Prosection Agency Region 1, wrote 1o William Schaelder, Maine Astomey
General (Addendum 13). The EPA found 12 MRSA §6134(2), the law passed by Maine im 1995
to block river herring passage on the St. Croix River, in soocompliance with the overall water
quality standards set by Maine for that stretch of river which must support naturally occurring
species. EPA concluded its letter by stating, “To address EPA’s disapproval and peotect
designated and existing wses, Maine should take appropriate action % suthorize passage of river
berring 0 the porticas of the St. Croix River above the Grand Falls Dam.” Attomey General
Schoeider responded 10 the Perkins letter with an August 8, 2012 letter (Addendum 14).

Ia & peime example of the Maine Amorney Geneead Office’s cagoing campaign to
promote its interpretations of MICSA and MIA, Schoeider chose 10 assert that bocause the EPA
failed to raise in its July 9 letter certain jurisdictional issues that have been in dispute conceming
the St. Croix River *it will never suggest that Maine's environmental regulatoey jurisdiction is in
question.” This sssertion of Maine suthority rens coumter to the rights of the
Tribe wnder the UN Declamtion oa the Rights of ladigenous Peoples, inchading Articles 8, 18,
19,20, 25, 26, 29, and 32.

Due 10 the leadership within the Passamaquoddy Tribe sad the Schoodic Ri
LD 72 An Act To Open the St. Croix River 10 River Herring was advanced by Passamaquoddy
Tribal Representative Madonna Soctomsah and other legislators resulting in froe and unbindered
passage for sea-run alewives, All indications are that the recovery of the alewife will be 2 long
one requiring the full restoration of the St. Croix watorshed. This year only 16,677 alewives
climbod the fish ladder at the Milbtown Dam.
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US Response to the Legal & Political Sicustion Faced
by the Wabanaki Tribes Withis the State of Maine

Not only have the US Department of Interior, Bureau of Indisn Affsirs sad Congressional
responsibilities 10 the Wabanaki Tribes within the State of Maine, the ndes of the US Senate
allow any siagle senator 10 stymie logislative action. Last year cae of Maine's two US sonators
wsed her power to block the Wabanaki Tribes within the State of Maine from inclusion in the
Robert T. Stafford Disaster Relief and Essergency Assistance Act.

The amendment proposed 10 the Robert T. Saafford Disaster Relief and Emergency
Assistance Act (referred 1o &8 the Stafford Amendment) and eventually passed into law allows
foderally recognized tribes %0 apply for disaster relief fom the Foderal Governmenst
of sy decision by a state govermnor. Because of the language cootained in MICSA (25 USCS
§1725(k), 25 USCS §1735(b)), a question arose whether the Staffoed Amendment would apply
10 the Wabanaki Tribes within the State of Msine. Seaasor Collins requested the Maine Office of
umwudummmmuwwwwmm
Wabanaki Tribes (soe Addeadum 15 11/14/12 memo from Peal D. Stem, Chief,

Division, Maine Office of the Atomey General, to Carol Woodoock, State Office i
10 US Senmor Susan Collins). Sesator Collins never formally consuliad the affected Tribes foe
thesr understanding of the questicn. She also failed 10 sk MITSC, the intergovernmental body
charged to “continually review the effectivencss of this Act and the social, economic and legal

betwoen the Houlion Band of Maliseet Indans, the Passamaquoddy Tribe and the
Pencbecot Nation and the State (30 MRSA §6212(3))." (See Addendum 16 Correspondence
between the Maine Indisn Trival-State Commission 1o US Senator Susan Collins a) 32613
lotier from MITSC o Sen. Colling b) Sen. Collins 4/%/13 response 1o MITSC's 326 letter ¢)
S/EA13 letser froms MITSC 10 Sen. Collias d) Sen. Collins 528713 response to MITSC's 5713
ketier). Senatoe Collins also chose 10 enter into a colloguy with Senator Jon Tester recorded in
e Congressional Recoed 10 offer an opimicn on the Saafford Act spplicability 1o the Wabanaki
Tribes within the State of Maine largely derived from the opinicn of the Maine Atlomey General
(Addendum 17 Congressional Recoed, Vol. 158, No, 165, December 20, 2012, colloguy between
US Senator Susan Collins sad US Seamtor Jon Tester),

Collaborative Work by the Wabasaki Tribes Within the State of Maloe and Other
Indigenous Peoples Affected by Restrictive Settlement Acts

One avenue of redress that the Malisoets, Micmacs, Passamagquoddies, and Penobscots
have pursued is %o work with other federally recognized tribes affected by adverse interpretations
of their similar kand claim settlement agreements which ultimasely restrict tribal self-
determination and resalt in soo-eniform application of foderal law 10 Indian tribes. The Maise
Indizn Claim Settlement Act requires an express stafement in every federsl law passed foe the
benefit of Indians generally that such law will also apply in the State of Madse. In recognition of
the difficulty of including “Maine specific™ language in every law passed for the benefit of
[ndians generally, an initistive doveloped under the coordination of the United South and Eastern
Tribes, Inc. (USET). The USET Restrictive Settlement Act Initiative has engaged the U S,
Deparument of the [sterior and other agencies on the pressing meed for the Federal Govenmesnt
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to idextify oppoctunities in the promulgation and implementation of federal law that may serve 1o
alleviate the restrictions om self-detormination arising from anti-ribal interpretations of these
settlement agreements. USET has retsised M, Joha T. Plata of Hobbs, Straus, Dean & Walker,
LLP 10 coondinate this work, He can be reached at (202) $22.8282 or by email at

Jplataiihobbsstraus com,

The result St the Wabanaki Tribes within the State of Maine must be specifically
included in foderal beneficial acts in order to socess the benefits provided stems from MICSA
Section 1725(h) previcusly discessed in our Jetter. The statute only excludes the Wabanaki
Tribes within the State of Maine in instances of a federal bemeficial act:

(1) which accoeds or relates 10 a special status or right of or 0 any Indian, [adian
nation, tribe or band of Indians, Indian kands, Indian reservations, Indian country,
Indiam territory or lsnd held in trust for Indians, aad also (2) which affects or
proempts the civil, criminal, or regulstory jurisdiction of the State of Maine,
inchading, without lissitation, laws of the State relating to land use or
cavircemsental matiers, shall apply within the State.

At this poiat, MITSC would like to specifically desw your attention 10 the language in
Section 1725(h) that provides flexibility i determining whether or not inchasive language is
warranted. Statutory language inclusive of the Maine Trides is ondy required if the statute
“afffects or procmpts the civil, criminal, or regullatory perisdiction of the State of Maine." After
study and resesech into both the Congressional record i the development of 1725(h) and the
implementation of this peovision, MITSC has found that the State of Maine has consistently
interpreted the language "effect” 1o be all effects: positive, neutral and negative, When MITSC
studied the actual Congressional record we found that the BIA crafled this language afier nearly
three moaths of negotiation amoag the parties. The BIA suggested this approach with the clear
intention of triggering this inclusionary lssguage caly if the affect was negative ie. limiting to
the “wmique Jurisdictional serangement™ articulated in the Settlement Acts. [a the implementation
of the MICSA sad MIA, no criteria was agreed wpon for determining “effect™ and no mechanism
for conasultation with the Tribes on the point of inclusion in federal Indian laws passed for the
benelin of Iadisen people was designed. In this way, all decisions on the inchusion of the
Wabanaii Tribes within the State of Maine are made without consultation with the affected
Tribes.

Current Litigation, Policy Disputes between the Wabanski Tribes Wichin the State of
Maine and the State of Maine

On Asgust 20, 2012, the Penobscot Nation filed a lawsuit in US Destrict Couwnt after the
Maine Attormey General issued an opinion concerning the boundaries and scope of the Penobscot
Nation Reservation (Case No. 1:12-cv-254-GZS). Over e course of 25 years, MITSC knows
of three differing opinions that the Maine Anomey Generad has offered on the guestion of the
Penobscot Nation Reservation boendaries while no amendments 10 that definition found in 30
MRSA §6203(%) have occurred. For more information oa the Penobscot lawsuit, contact
Pesobscot Natios Chief Kirk Francis through bis Executive Secretary Mary Settles mt (207) 817-
7345,
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Earlier (s yeur the Passamaguoddy Tribe also found itsell confronted by aggressive
Stane action secking o limit its suthority. One of the many sea-cun fish spocies that the
Passsmaquoddy Tribe has tadizionally harvesiod is cels. [n recent yeurs, an carly life-ssage of
e Americas ocl - ksown 23 the elver - han commanded over $2,000 per pound.  As clver fishen
received recond prices for their catch, the Atlantx Ssates Marine Fisheries Conmmisston
(ASMFC) had been mositoring 2 loag-term decline m the ocl population through mach of its
historic range along the Eastern Seadoard of the US due to 8 sumber of factors. In fact, Maine
and South Carolina semain the caly states with s open elver harvesting scawon,

A bill was introdoced, LD 451 An Act To Cap Cersin Marine Revosroes Licomen baued
by the Passamageoddy Tribe, 1o limet the Tribe's mehosity 1o issue chver fishing licenses (o its
citizens., The Sute of Maine clamed authority %o regulate Passamaguoddy fishing oiting 30
MRSA $6204, In the Prssamaguoddy Tribe's opinson, it never yickied any of is traditional sakt
water fishing rights in the Masne Indian Claems Settiement acgotiations.

The Maise | egistatere passed LD 451 in an amended fom ovor Passamaguoddy
objoctions that saltwater fsdeng rights constitute reserved rights nover cedod by the Tribe, The
Tribe intensds 10 file & humas rights complaiat wader the International Covesant on Civil and
Political Rights (I0CFR) concering this maticr. 'We encoumpe you to leam more shout this
neoe by comtacting either Passamaguoddy Trihal Councilor Newell Lewey,
sl lowry @ gmail som. o Passamageoddy citizas Vers Frascts, yeoaloweis ! Magmail com.

Mainc Wabanski-State Child Welfure Truth and Reconciliation Cemmissisa (TRC)

Throe of your questions in yeer July 17 letter to MITSC concom the Maine Wiabanaki-
State Child Welfare Truth and Recoaciliation Commission (TRC), We have forwasdod those
questions 10 Hesther Martin, Executive Director of the TRC, and Esther Altvaier Attean, &
community seganizer for Wabaraki REACIL 2 growp suppertiog the TRC process. They intend
10 respoad direaly ¥ your oflioe. My, Martin's email addroa i boathor somtipo oo Ma,
Attean can be contacted at cattean@usm maine.odu.

We remain bopeful that you posential docussions with ihe US Government will casse

the necomsary chanpe 10 amend the MICSA and MIA 1o conform with UNDRIP wnd other
micmaticoal agreements and covenuets applicable 0 Indigenous Peoples.

a‘«%w &,::“:;.w\., ¢ zuwz(‘

John DicfTeabacher-Krall Jamée Bissonewe Lewey
Exooutive Diroctor Chadr
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NEWS RELEASE

For Immediate Release: Friday, August 9, 2013
For More Information: John Dieffenbacher-Krall, (207) 817-3799 (c) (207) 944-8376

Maine Indian Tribal-State Commission Documents Humanitarian Crisis
Faced by Wabanaki Tribes Within the State of Maine Due to
Maine Indian Claims Settlement Act & Maine Implementing Act;
Commission Calls for Action To Address Human Rights Crisis

Responding to a request from UN Special Rapporteur on the Rights of Indigenous
Peoples James Anaya, the Maine Indian Tribal-State Commission (MITSC) recently submitted a
fourteen page letter and twenty-one documents supplementing its original filing of May 16, 2012
asserting that the Maine Indian Claims Settlement Act (MICSA) and Maine Implementing Act
(MIA) “have created structural inequities that have resulted in conditions that have risen to the
level of human rights violations.” The MITSC’s August 8, 2013 filing with the UN Special
Rapporteur states “certain provisions of the legislation... align closely with tribal termination
provisions.” The Commission adds “[t]he ways in which these provisions have been interpreted
by state and federal courts constitute the partial termination of tribal self-governance and thus the
tribes’ ability to provide for the protection of natural resources, the provision of an economic
base, and preservation of their unique cultures.”

“For more than two years, the MITSC has thoroughly researched what impacts the
MICSA and MIA are having on the Wabanaki Tribes within the State of Maine today consistent
with our charge to “continually review the effectiveness of this Act [Maine Implementing
Act],”” said Jamie Bissonette Lewey, MITSC Chair. “What we found is for many key indicators
of community health conditions have deteriorated for the Maliseets, Micmacs, Passamaquoddies,
and Penobscots since MIA and MICSA took effect in 1980. Specific provisions in MIA and
MICSA are causing this structural oppression.”

The MITSC filing cites two formal State of Maine investigations into the effects of the
Maine Implementing Act on the Aroostook Band of Micmacs, Houlton Band of Maliseet
Indians, Passamaquoddy Tribe, and Penobscot Indian Nation, several state and federal court
cases, letters, its own policy position statement on river herring restoration in the St. Croix River,
and health advisories warning against consuming fish and game due to toxic contamination as

evidence to support its conclusions. The MITSC responded to UN Special Rapporteur James
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Anaya’s question asking how “the MICSA and MIA framework severely limits Wabanaki tribes
in Maine with regard to economic self-development, cultural preservation and the protection of
natural resources in tribal territories.”

The MIA and MICSA comprise laws enacted by the State of Maine and US to complete
the Maine Indian Claims Settlement Agreement in response to a lawsuit filed by the
Passamaquoddy Tribe and Penobscot Nation in 1972. During the latter stages of the
Passamaquoddy and Penobscot negotiations with the State of Maine and the US, the Houlton
Band of Maliseet Indians became involved. The Aroostook Band of Micmacs has a separate
settlement agreement with the US enacted by Congress in 1991.

The MITSC submitted its original letter to UN Special Rapporteur James Anaya in
response to his request for information as part of his first official country visit to the US.
Representatives of MITSC and the Wabanaki Tribes met with Mr. Anaya and members of his
support staff on May 16, 2012 at the United Nations in New York City to allow him to hear from
Tribal citizens directly and to present information on the systemic human rights violations
occurring due to specific provisions of MICSA and MIA. In his final report on his official visit
to the US, Mr. Anaya finds that the “Maine Indian Claims Settlement Act and Maine
Implementing Act create structural inequalities that limit the self-determination of Maine tribes;
structural inequalities contribute to Maine tribal members experiencing extreme poverty, high
unemployment, short life expectancy, poor health, limited educational opportunities and
diminished economic development.”

“MIA and MICSA are not working. No Tribe negotiates to deepen its People’s poverty.
Provisions included in the MIA and MICSA designed to provide flexibility have been either
blocked or unused. Unilateral interpretations of the Acts by the Office of the Maine Attorney
General and state and federal courts contrary to the process that produced the laws have
magnified the inequities of MIA and MICSA. As the nation states of the world and the United
Nations recognize today as International Day of the World’s Indigenous Peoples, Maine and the
US can truly honor the meaning of this day by addressing the structural problems in MIA and
MICSA causing a human rights crisis for the Wabanaki Tribes within the State of Maine,” stated
Jamie Bissonette Lewey.

MITSC consists of an equal number of representatives from three of the Wabanaki

Tribes, the Maliseets, Passamaquoddies, and Penobscots, and the State of Maine with the twelve



Commissioners electing a thirteenth member as chair. Besides continually reviewing the
effectiveness of the Maine Implementing Act (30 MRSA §6201 - §6214), it is also charged with
monitoring “the social, economic and legal relationship between the Houlton Band of Maliseet
Indians, the Passamaquoddy Tribe and the Penobscot Nation and the State.”

Professor James Anaya fulfills his duties as Special Rapporteur on the Rights of
Indigenous Peoples under a mandate of the United Nations Human Rights Council. The

Human Rights Council resolution 15/14 authorizes and requests the Special Rapporteur to

"examine ways and means of overcoming existing obstacles to the full and effective protection of
the human rights and fundamental freedoms of indigenous people, in conformity with his/her
mandate, and to identify, exchange and promote best practices". To learn more about the

responsibilities and work of the Special Rapporteur, go to http://unsr.jamesanaya.org.
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Maine Tribal-State Commission airs human
rights concerns to United Nations

By Nick McCrea, Bangor Daily News Staff Posted Aug. 13, 2013, at 8:01 p.m. Last modified
Aug. 13,2013, at 11:37 p.m.

BANGOR, Maine — Maine tribal representatives said they are encouraged by a United Nations
investigator’s apparent interest in Maine tribes’ concerns about inequities that have “risen to the
level of human rights violations,” according to the head of the Maine Indian Tribal-State
Commission.

James Anaya, the UN’s special rapporteur on the rights of indigenous people since 2008, visited
the United States in 2012 to examine the relationship between U.S. tribes and indigenous
populations and find ways of “overcoming existing obstacles to the full and effective protection
of their human rights,” according to the UN. The former University of Arizona human rights
professor urged tribes from across the nation to contact him with their concerns.

The Maine Indian Tribal-State Commission stepped forward, sending a letter and delegation to
meet Anaya at the U.N. in New York City in May 2012 to outline their concerns. Recently,
Anaya asked the group for more information. The commission sent a more detailed 14-page
letter and dozens of pages of supporting documents in response, according to commission
Executive Director John Dieffenbacher-Krall.

Almost all the complaints traced back to the 1980 federal Maine Indian Claims Settlement Act,
which sought to resolve disputes over tribal land by paying the tribes’ more than $80 million and
giving them federal recognition. In exchange, the tribes agreed to be subject to regulation by the
state of Maine, except as to internal tribal matters.

Among the dozens of issues raised about regulations and inequities were:

* That the state has imposed “limits on tribal self-determination” through court rulings since the
federal agreement was crafted that were not inherent in the agreement.

* The state’s restrictions on the lucrative elver fishery and other fishing opportunities, which
have met opposition from Maine tribes who argue they have sovereign rights to regulate their
own fisheries.

» The Houlton Band of Maliseets is not permitted to “‘exercise nor enjoy the powers, privileges
and immunities of a municipality nor exercise civil or criminal jurisdiction within their lands.”

* Multiple court cases that restricted what is considered an “internal tribal matter,” which the

tribes say have resulted in infringements of sovereign tribal rights, ranging from environmental
regulation oversight to restrictions that halted efforts to start the state’s first casinos.
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In his final report on the visit, Anaya sums up concerns expressed by the commission that
Maine’s Indian Claims Settlement Act “creates structural inequalities that limit the self-
determination of Maine’s tribes; structural inequalities contribute to Maine tribal members
experiencing extreme poverty, high unemployment, short life expectancy, poor health, limited
educational opportunities and diminished economic development.”

It’s a short statement, and Maine’s only specific mention in the report, but Dieffenbacher-Krall
said the commission believes it’s significant. He said Anaya’s request for more information is a
sign that the U.N. could use Maine’s case to help shape any future work with the U.S.
government on indigenous rights.

When asked to respond to the frequent counter to tribal settlement act complaints that the tribes
had representation and agreed to certain regulations and concessions when the agreement was
formed in 1980, Dieffenbacher-Krall said inequalities have grown over the years because
“unilateral interpretations of the act” by the Office of the Maine Attorney General, state and
federal courts have dampened that initial collaboration and revealed inequities.

Maine’s Tribal-State Commission is made up of two representatives each of the Houlton Band of
Maliseet Indians, Passamaquoddy Tribe, Penobscot Indian Nation — three of Maine’s Wabanaki
Tribes — as well as six state representatives.

In the U.S. as a whole, Anaya argued that “although competency over indigenous affairs rests at
the federal level, states of the United States exercise authority that in various ways affects the
rights of indigenous peoples. Relevant state authorities should become aware of the rights of
indigenous peoples affirmed in the Declaration on the Rights of Indigenous Peoples, and develop
state policies to promote the goals of the Declaration and to ensure that the decisions of state
authorities are consistent with it.”

It’s unclear what, if any, action the U.N. might take in response to Anaya’s visit to the United
States. Based on information they received from tribes across the nation, it’s possible the U.N.
would approach the U.S. Congress or federal branch to recommend changes in how the federal
government deals with tribes.

“At a minimum, Congress should continuously refrain from exercising any purported power to
unilaterally extinguish indigenous peoples’ rights, with the understanding that to do so would be
morally wrong and against United States domestic and foreign policy,” Anaya wrote.

To see Anaya’s complete report on his United States trip, visit, unsr.jamesanaya.org/country-
reports/the-situation-of-indigenous-peoples-in-the-united-states-of-america.




— APPENDIX [V —

Maine State-Tribal Commission Raises Human Rights Concerns with United Nations
MPBN 08/14/2013 Reported By:

A state-tribal relations commission is raising concerns that
enforcement of the Indian Claims Settlement Act of 1980 is violating
the human rights of the state's Native Americans. The law, signhed by
former President Jimmy Carter in 1980, gave the tribes more than
$80 million, and offered them federal recognition.* In return, the
tribes agreed to abide by Maine's laws. But in a recent letter to a
United Nations official, the tribes say the arrangement has been
enforced and interpreted in a way that has violated the human rights
of Maine's Wabanaki people. Jay Field reports.

* See Editor's Note below

James Anaya is the guy at the UN whose job is to make sure that the human
rights of indigenous people are being respected around the world. He's the
UN's Special Rapporteur on the rights of indigenous people. And in May of
last year, he traveled to New York from his home in Europe and met with top

tribal leaders from Maine.

John Dieffenbacher-Krall is with the Maine Indian Tribal State
Commission. "We asserted that the situation that the indigenous peoples of
Maine face rises to the level of human rights violations," he says. "This July,

Mr. Anaya requested additional information from us."

Dieffenbacher-Krall says Anaya wanted specific examples of how the federal
Indian Claims Settlement Act and a state law were discriminating against
Maine's tribes. So the commission drafted a 14-page letter, which it filed
with the UN last week.

Dieffenbacher Krall says that under the Indian Claims Settlement Act and
the Maine statute that implements the federal law, "the tribes are subject to

state control," which, he says, has blocked the tribes from achieving the kind
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of economic development that would lift more of their people out of poverty.

"Efforts by the tribes to develop facilities have been stymied because of
state assertion of its control," he says. "The tribes' ability to take advantage
of natural resources that they've depended on for thousands of years to
sustain their people - I'm talking about fishing, hunting and gathering - they

are restrictced from protecting those resources from pollution."

Dieffenbacher-Krall says the commission has forwarded the letter it sent the
UN to legislative leaders in Maine and the offices of Gov. Paul LePage and
Attorney General Janet Mills. He says the commission has been talking with
the legislative and the executive branches about changing provisions of the

Maine law that implements the Indian Claims Settlement Act.

Rep. Charles Priest, a Brunswick Democrat, is co-chair of the Legislature's
Judiciary Committee. He says it's possible that the state could take some
action. "Obviously, the state could pass laws to try to change some of the

aspects of the Indian Land Claims Settlement Act," he says.
But Priest says Maine would likely have to defer to Washington before
moving in that direction. "I think that any basic change would have to go
through Congress," he says.
And Priest says he thinks Congress would be very cautious about making
any changes to the Indian Claims Settiment Act, a law that took years to
negotiate before it finally arrived on President Carter's desk.

*Editor's Note: After this story aired, John Dieffenbacher Krall, executive



director of MITSC, wrote to clarify in more detail the terms of the Land

Claims Settlement Act:

"Two of the four Wabanaki Tribes within the State of Maine, the
Passamaquoddy Tribe and the Penobscot Indian Nation, received $81.5
million from the federal government. The Houlton Band of Maliseet Indians
received no money from the federal government. The $900,000 they
received for land acquisition came from the proceeds of the Passamaquoddy
Tribe’s and Penobscot Nation’s settlement. The Aroostook Band of Micmacs
were not a party to the Maine Indian Claims Settlement agreement, though
certain provisions of the federal and state acts apply to them. Separate
legislation was passed by Congress in 1991 pertaining to the Micmacs. The
Micmacs received $900,000 in the Aroostook Band of Micmacs Settlement.
The Passamaquoddy Tribe and Penobscot Nation were federally recognized
five years previous to the Maine Indian Claims Settlement Act (MICSA) due
to the U.S. District Court and 1 st Circuit Court of Appeals decisions in
Passamaquoddy v. Morton. Federal recognition was conferred on the Houlton
Band of Maliseet Indians in MICSA. The Aroostook Band of Micmacs were
federally recognized in the Aroostook Band of Micmacs Settlement."” -John
Dieffenbacher-Krall.
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Maine Commission Seeks UN Action on State’s Tribal
Human Rights Violations

ICTMN Gale Courey Toensing
August 22, 2013

A mix of anti-Indian laws and court rulings along with the Maine state attorney general’s
unilateral interpretations of the Wabanaki nations’ settlement acts have imposed restrictive
conditions on the tribes that now rise to the level of human rights violations, the Maine Indian
Tribal-State Commission (MITSC) has reported to the United Nations Human Rights Council.

On August 8, the commission sent James Anaya, the council’s Special Rapporteur on the Rights
of Indigenous Peoples, a 14-page letter with 21 documents supporting its claim that the
Penobscot Indian Nation, the Passamaquoddy Tribe, the Houlton Band of Maliseet Indians and
the Aroostook Band of Micmac Indians face a humanitarian crisis due to the state’s
misinterpretation and manipulation of the 1980 federal Maine Indian Claims Settlement Act
(MICSA) and its state companion, the 1980 Maine Implementing Act (MIA). The commission
hopes Anaya’s discussions with the federal government will help bring about changes to the
settlement acts’ “structural inequities” to bring them in line with the United Nations Declaration
on the Rights of Indigenous Peoples and other covenants and international laws.

The filing may have far-reaching impacts on other east coast tribal nations who also struggle
under flawed settlement acts and colonial-minded anti-Indian state governments that continue to
impose oppressive restrictions on the Indigenous Peoples whose land their ancestors settled,
according to Penobscot Chief Kirk Francis. “This isn’t just about the Wabanaki Nations,”
Francis told Indian Country Today Media Network. He heads up the United South and Eastern
Tribes’ Restrictive Settlement Acts Initiative, a three-year old effort to amend restrictive
settlement acts that “substantially restrict [tribes’] sovereign rights, essentially limiting them to a
form of second class tribal sovereignty.” The initiative is currently focused on the Wabanaki
nations, the Wampanoag Tribe of Gayhead on Martha’s Vineyard in Massachusetts, the
Narragansett Indian Tribe in Rhode Island and the Cawtaba Indian Nation of South Carolina.
“My hope is that collectively we all bring a greater power to this argument and these [MITSC]
documents are not just helpful to the Maine tribes but to all the tribes experiencing this kind of
[state] intrusion and restriction and encroachment that we’re living with. I think it’s a huge
piece,” he said applauding MITSC’s action.

Maine State Attorney Janet Mills received but did not respond to an e-mail seeking comment.

MITSC is an inter-governmental entity created by the Maine Implementing Act consisting of
tribal and state representatives. Its principal responsibility is to “continually review the
effectiveness of (the MIA) and the social, economic and legal relationship” between the
Wabanaki nations and the state. For the past two years, the commission has thoroughly
researched and documented the impacts that the MICSA and MIA are having on the Wabanaki
tribes, Jamie Bissonette Lewey, MITSC chairwoman, said in a statement.




“MIA and MICSA are not working,” Bissonette said. “No tribe negotiates to deepen its people’s
poverty. Provisions included in the MIA and MICSA designed to provide flexibility have been
either blocked or unused. Unilateral interpretations of the Acts by the Office of the Maine
Attorney General and state and federal courts contrary to the process that produced the laws have
magnified the inequities of MIA and MICSA. As the nation states of the world and the United
Nations recognize today [August 9] as International Day of the World’s Indigenous Peoples,
Maine and the U.S. can truly honor the meaning of this day by addressing the structural problems
in MIA and MICSA causing a human rights crisis for the Wabanaki Tribes within the State of
Maine.”

John Dieffenbacher-Krall, MITSC’s executive director, provided Anaya with information about
the settlement acts in an initial filing in 2012 and at a meeting during the U.N. Permanent Forum
on Indigenous Issues in New York that year. Anaya was on his first official visit to the United
States to gather information and evaluate the situations of Indigenous Peoples and find ways to
protect their human rights. In his report on the visit, Anaya wrote, “The Maine Indian Claims
Settlement Act and Maine Implementing Act create structural inequalities that limit the self-
determination of Maine tribes; structural inequalities contribute to Maine tribal members
experiencing extreme poverty, high unemployment, short life expectancy, poor health, limited
educational opportunities and diminished economic development.”

The current filing responds to a request from Anaya for more information about how the MICSA
and MIA’s “framework severely limits Wabanaki tribes in Maine with regard to economic self-
development, cultural preservation and the protection of natural resources in tribal territories.”

The filing’s 21 supporting documents include two formal State of Maine investigations into the
effects of the Maine Implementing Act on the Wabanaki tribes, several state and federal court
cases, letters, MITSC’s own policy position statement on river herring restoration in the St.
Croix River, and health advisories warning against consuming fish and game due to toxic
contamination in and on Indian waters and territories as evidence to support its claims that the
state has imposed “limits on tribal self-determination” through court rulings and its own
interpretations of the settlement act that were not inherent in the agreement.

In addition, the settlement act itself contains inherent flaws, the filing says. “Certain provisions
of the legislation. ... align closely with tribal termination provisions. ... The ways in which these
provisions have been interpreted by state and federal courts constitute the partial termination of
tribal self-governance and thus the tribes’ ability to provide for the protection of natural
resources, the provision of an economic base, and preservation of their unique cultures.”

A particularly bad section of the settlement act limits Wabanaki access to beneficial federal laws
passed after October 10, 1980, unless the legislation includes specific language including the
tribes, an almost impossible criteria for Congress to meet. This was clearly illustrated earlier this
year when Maine Sen. Susan Collins argued against including the Wabanaki nations from
Stafford Act amendments that included a provision allowing federally recognized tribes to apply
directly for disaster relief under their status as sovereign nations on part with states instead of
having to apply through states. Once again the attorney general’s office intruded into tribal
affairs, Wayne Mitchell, Penobscot’s representative in the Maine legislature said, in a Bangor




Daily News report. Mitchell gave a legislative committee copies of Collins’ testimony as well as
an e-mail between her office and the Maine attorney general’s office. “It’s clear that the attorney
general wrote this for the senator without consultation and we argue with the much-skewed
facts,” Mitchell said.

What that shows, Francis said, is “at the end of the day, it can all come down to one senator.”

The filing also documents the state’s continuing success in thwarting the tribes’ efforts at
economic self-determination through Indian gaming while permitting non-Indians to own and
operate two Class III casinos. “The tribes face not only the anti-gaming organizations but are
confronted with virulent open racism,” the filing says.

That’s why MITSC’s filing in the international arena is important, Francis said. “It puts the
factual substance behind the conditions the tribes have been screaming about for over a decade in
saying this is not what we intended this agreement to be and we now see intrusion into tribal life
at every level.”

The contentious lawsuits filed every two to three years for the past 30 years prove a total lack of
common ground or government to government consultation on the settlement agreement and the
state consistently bypassing MITSC whose purpose is to deal with these issues, Francis said. “So
the state gets to tell us what our place is under this agreement that was supposed to turn around a
century of the tribes being wards of the state, but it’s become another document to ensure that
that stays in place.” When Anaya speaks about the Wabanaki condition as a human rights crisis
it’s significant, because he tells the international community and the U.S. that states don’t have
the legal or moral right to do what they want to Indian tribes, Francis said. “It compromises the
federal relationship, it compromises the trust responsibility and what it says to the federal
government is “We don’t care what level of standards you hold this relationship to, we have
states’ rights and we’re going to do whatever we want and these Indian tribes are never going to
be successful under our watch.’”
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MITSC reports humanitarian crisis in tribes
The Quoddy Tides by Edward French 8/23/13

The Maine Indian Tribal-State Commission (MITSC) has forwarded documents to a United
Nations investigator that the commission says show a humanitarian crisis facing Wabanaki
tribes in Maine caused by the Maine Indian Claims Settlement Act (MICSA) and the Maine
Implementing Act (MIA).

"For more than two years, the MITSC has thoroughly researched what impacts the MICSA
and MIA are having on the Wabanaki tribes within the State of Maine today, consistent with
our charge to continually review the effectiveness of this act [Maine Implementing Act]," says
Jamie Bissonette Lewey of Pembroke, chair of MITSC. "What we found is that many key
indicators of community health conditions have deteriorated for the Maliseets, Micmacs,
Passamaquoddys and Penobscots since MIA and MICSA took effect in 1980. Specific provisions
in MIA and MICSA are causing this structural oppression."

Responding to a request from U.N. Special Rapporteur on the Rights of Indigenous Peoples
James Anaya, MITSC recently submitted a 14-page letter and 21 documents supplementing its
original filing of May 16, 2012, asserting that the two acts "have created structural inequities
that have resulted in conditions that have risen to the level of human rights violations." The
letter from MITSC notes that the ways in which provisions of the acts have been interpreted by
state and federal courts "constitute the partial termination of tribal self-governance and thus
the tribes' ability to provide for the protection of natural resources, the provision of an
economic base, and preservation of their unique cultures."

"MIA and MICSA are not working," says Bissonette Lewey. "No tribe negotiates to deepen its
people's poverty. Provisions included in the MIA and MICSA designed to provide flexibility have
been either blocked or unused. Unilateral interpretations of the acts by the Office of the Maine
Attorney General and state and federal courts, contrary to the process that produced the laws,
have magnified the inequities of MIA and MICSA."

While Congress preauthorized the ability to amend the Maine Implementing Act and while
the implementing act has been amended numerous times, John Dieffenbacher-Krall, executive
director of MITSC, says it's never been changed "in the areas of greatest dispute" between the
state and the tribes.

He describes the difficulty in amending the act by noting that while a measure may be
supported by one branch of state government, another branch may object. He points out that
the state government has been described by some as "a multi-headed Hydra" and that, beyond
the three branches, the Attorney General's Office also plays a role. "The legislative or executive
branch might express an openness on paper for an action, but then the Attorney General's
Office objects," he says. "This type of cycle has been repeated over and over again."

One example was the effort to restore alewife passage in the St. Croix River, when the
Attorney General's Office asserted the state's authority to control the passage of the fish, in
replying to the U.S. Environmental Protection Agency's statement that Maine should open up
the river. The assertion by the AG's Office "runs counter to the rights of the Passamaquoddy
Tribes under the U.N. Declaration on the Rights of Indigenous Peoples," the MITSC letter to
Anaya states. This spring, though, the legislative branch did end up supporting the opening up
of the river. Numerous other actions, including the new state law to cap the number of
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Passamaquoddy elver fishing licenses, are cited in the letter to demonstrate the "structural
oppression" of the tribes.

Among the court cases cited is the suit brought by three paper companies to force the
Penobscot and Passamaquoddy tribes to turn over documents related to their communications
with federal agencies concerning Maine's request for sole permitting authority to administer
the wastewater permitting program under the Clean Water Act. The state joined with the paper
companies, and the Maine Supreme Judicial Court ruled largely in favor of the paper companies
and the state. In another case in 1996, the Passamaquoddy Tribe sued the state, arguing that
the federal Indian Gaming Regulatory Act opened the door for tribal gaming in Maine and
compelled the state to reach an agreement with the tribe. A federal court ruled against the
tribe, citing the section of the settlement act that makes many federal laws related to Natives
that were enacted after 1980 inapplicable in Maine.

Concerning the role of state and federal courts, Dieffenbacher-Krall says that from a
Wabanaki perspective there is "a huge conflict of interest" for them to be ruling on cases
involving the state or federal governments. While the Tribal-State Work Group had
recommended a tribal-state court that would be similar to the model used by MITSC, which
includes equal representation from the tribes and the state, that proposal was rejected by the
state. The perceived conflict of interest by the courts "takes a toll on tribal-state relations" and
leads tribal members to feel that the process is "stacked against them," he says.

Meanwhile, Wabanaki people continue to suffer in "terrible living conditions,"
Dieffenbacher-Krall says. MITSC keeps trying to show decision-makers those conditions and
make recommendations on how they can be improved.

MITSC had submitted its original letter to Anaya in response to his request for information as
part of his first official visit to the U.S. Representatives of MITSC and the Wabanaki tribes met
with Anaya and members of his staff on May 16, 2012, at the United Nations in New York City
to allow him to hear from tribal citizens directly and to present information on the alleged
human rights violations occurring because of specific provisions of MICSA and MIA.

The settlement act and implementing act comprise laws enacted by the State of Maine and
the U.S. to complete the Maine Indian Claims Settlement Agreement in response to a lawsuit
filed by the Passamaquoddy Tribe and Penobscot Nation in 1972 over the tribes' claims to lands
in the state. In 1980, the tribes received over $80 million and federal recognition, while
agreeing to regulation by the state, except for internal tribal matters. During the latter stages of
the Passamaquoddy and Penobscot negotiations with the State of Maine and the U.S., the
Houlton Band of Maliseet Indians became involved. The Aroostook Band of Micmacs has a
separate settlement agreement with the U.S. enacted by Congress in 1991.

In his report issued in August 2012 examining the human rights situation of indigenous
peoples in the U.S., Anaya included a brief mention of the issues facing Maine tribes. He wrote
that the two acts "create structural inequalities that limit the self-determination of Maine
tribes; structural inequalities contribute to Maine tribal members experiencing extreme
poverty, high unemployment, short life expectancy, poor health, limited educational
opportunities and diminished economic development."

While not every problem that the tribes face can be traced to structural problems with the
settlement act and implementing act, Dieffenbacher-Krall says that some of the issues are
caused by the laws. He comments, "Our hope is that our drawing attention to this may be a
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positive impetus for taking action." He points out that all parties "have a tremendous amount
to gain by having an optimal relationship between these governments." If the structural
impediments are removed, he believes the tribes will be able to improve their economies and
the resulting economic development will help surrounding communities.

In his report, Anaya makes recommendations for the U.S. government's executive, legislative
and judiciary branches so that any legislation and decisions are in alignment with the United
Nations' Declaration on the Rights of Indigenous Peoples. In addition, state authorities "should
become aware of the rights of indigenous peoples" affirmed in the declaration and should
"develop state policies to promote the goals of the declaration and to ensure that the decisions
of state authorities are consistent with it." Any further actions in dealing with the U.S.
government will be determined by Anaya and the United Nations.
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— ApPPENDIX VII —

A chance for Maine to lead on indigenous
human rights

Gabor Degre | BDN
Gov. Joseph Socobasin (from left), Chief Reuben Cleaves, Gov. Paul LePage and Chief Kirk Francis sign a

declaration of intent on Indian Island to begin a truth and reconciliation process between the tribes and
the state child welfare system.

By Walter R. Echo-Hawk, Special to the Bangor Daily News
Posted Sept. 02, 2013

In August, the Maine Indian Tribal State Commission sent a 14-page letter accompanied by more
than 400 pages of addenda to James Anaya, the United Nations Special Rapporteur on the Rights
of Indigenous Peoples.

The pages contained reams of evidence bolstering the commission’s claim that the Maine Indian
Claims Settlement Act and the Maine Implementing Act have resulted in members of the state’s
Wabanaki tribes living in socioeconomic conditions that have risen to the level of human rights
violations. This is a serious, but not surprising, allegation.

Last March, I spent a week in the state of Maine. I was invited by the Maine Indian Tribal State
Commission, or MITSC, to offer three workshops where I analyzed the settlement acts passed by
Congress through the lens of both federal Indian law and the United Nations Declaration on the
Rights of Indigenous Peoples. I prepared by reviewing many of the treaties, all of the case law
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and studying the evidence that MITSC had provided the United Nations a year ago when it wrote
to Anaya on May 16, 2012, as part of his official country visit to the United States.

As a country, the U.S. prides itself on its founding principles that make human rights the core of
governance. We are rightfully proud of our Constitution that articulates and protects those rights.
Yet, the canon of federal Indian law is devoid of human rights principles.

Instead, the 19th-century law of colonialism including doctrines of conquest, discovery, plenary
power, unfettered guardianship and race defines indigenous rights within the United States.
These same principles were written into the acts that would implement the settlement negotiated
by the Wabanaki tribes within Maine, the U.S. and the state of Maine. The result is a
humanitarian crisis in the five native communities within Maine.

MITSC rang the bell in May 2012 when it sent its first letter to the United Nations.

Anaya reviewed the evidence that life expectancy was 48 to 52 years of age among the
Wabanaki tribes living in Maine, that unemployment was between 50 percent and 75 percent,
that a mere 40 percent of tribal children in some communities were graduating from high school,
that incarceration rates were disproportionately higher than those of other racial and ethnic
groups and that lifelong poverty is experienced by a quarter of Wabanaki families.

In his 2012 report, “The Situation of Indigenous Peoples in the United States of America,”
Anaya agreed that MITSC proved that this reality is a direct result of the structural impediments
embedded in the settlement acts that restrict the capacity of the tribes to develop economic
solutions to the barriers they confront. The commission also proved that the tools offered other
federally recognized tribes since the Maine acts were passed have been denied to the tribes in
Maine simply because the Maine acts prohibit the application of federal Indian laws passed for
the “benefit of Indian people.”

MITSC was right to go to the United Nations because this international body has recognized and
articulated a human rights framework as the foundation of its dealings with indigenous peoples
in the Declaration on the Rights of Indigenous Peoples. Maine led the way and was the first
government in the western hemisphere to pass a resolution in support of the U.N. declaration.
This declaration provides a hopeful framework that Maine and the tribes can follow to remedy
this humanitarian crisis.

This is not easy work. It is not something that can be done quickly.

This current inequitable situation in our midst is an inherited problem that no one living created.
But it is one that we must all solve: It is the necessary work of a generation.

This work cannot start without an acknowledgment that harm has taken place and continues. The
MITSC submission to Anaya is an acknowledgement of that harm. Now, Maine has the
opportunity to lead again by using the U.N. Declaration on the Rights of Indigenous Peoples as a
framework for healing.
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This is a time for hope, and this is a time for action.

Walter R. Echo-Hawk (Pawnee) worked as a staff attorney for the Native American Rights Fund
for 35 years. To learn more, visit www.walterechohawk.com.
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— APPENDIX VIII —

Jare Basoneste Lewey

Maine Indian Tribal-State P& A=
Commission ey g
Ciael Dovms-Sacvo
Docomber 17,2013 e Htée
Commissicas Chandier E. Woodock o Rl
Depertnwed of lnland Fixberics and Wildife
41 Sute House Sation
Augusta, ME 043330041

Dear Commussoner Woodooek:

The purpese of tes Jeuer is %0 inform you abost work that the Maise ladias Tribal-State
Coersission (MITSC) has undersaken 1o clanfy our rulomaking suthority s delincated under 50
MRSA $6207, §£3 and 10 improve the cosedination of that rulemuking aushorty with he
Department of Inkind Fishories sad Wikdlife, Dusing Joha Boland's final moeths serving on the
Commission, be worked %0 foemafize the coondinstion of s MITSC s rulemaking with IFEW.
He asked Dave Boucher %o drafl 3 dossment that would geide the process. Dave attended the
April 10, 2005 MITSC mecting sad peesented the proposed writion guidebnes for IFEW and
MITSC ralemalking coondinabon. The docwsment is titied “Chapter X (137). POLICY FOR
FISHERIES RULEMAKING ON TRIBAL (MITSC) WATERS.” We appreciate the work done
by Dave w0 formalize the peocess and to enhasoe IF& W/MITSC cooperation,

Since Dave Boucher's presentation and roguest for MITSC ingut, we foemead a Natwral
Resources committoe that was takod im pust with revicaing the document prepared by Danve
Boucher and 10 offer MITSC commosts on 1, The MITSC Natursl Resowces Commibiteo
considered the doecument prosemed by Diane Boucher. 1t ssade o sumber of suggested changes
that were reviewed and approved by the full Commission o November 18, Meuse find attachod
the MITSC's proposed revisions %o the “POLICY FOR FISHERIES RULEMAKING ON
TRIDBAL (MITSC) WATERS.” Our priccipal suggessod revisions inchude:

1) To emphasize that MITSC has exclusive autherity 10 promulgate fishiog reles o
regulations an MITSC wators as Sefiood uador 30 MRSA §6207, §43.

2) Whenever an [F&W Nologist consenplutes a fishing rule change, ho'she verifies whether
the water under consideration for a rule change i subjoct » MITSC, Pessamaguoddy,
Penobecot, or Stme of Maine relomaking sutherity, We belicve Bes s o orocasl sicp as
the MITSC and the Tribes have experienced mmultiple swstances of the Staie insdating ned
even mistakealy prosulgating rule changss on MITSC waters in violation of the law.

3) Tohave IFEW stafl pecsent the dmaft rule chasge diroctly o MITSC i we solely possess

4) Than MITSC officially nedfy the IF&W Commissoner of any rule changes oo MITSC
waters astomutically causing e amended rule 10 be mcluded i the next edition of the
IF&W labing rulebook,

e e b
B e
M e !
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We believe that the changes we have suggested will clarify the MITSC's statutory
muthority and reduce inadvertent State rulemaking on MITSC waters. Please Jet us know how
IF&W and the Commission can move forwasd 10 make this guldance official policy for the
coordination of fisheries rulemaking on MITSC waters.

Sincerely,
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Jansie issoncng Lowoy

Maine Indian Tribal-State i

Commission oo

Gadl D Sacon
H. Roy Patridge
Bobot Poichies
Lads Raymond
Hoar Royoolds

Jamuary 25, 2014

Senator Chrssopher K, Johrson Represcntative Walter A. Kumiega 111

Chair Chair

Commitee oo Manse Resowrcos Committes on Marme Resources

Maire Senate Maine House of Representatives

3 State House Station 2 Sute Howse Sunion

Augssta ME 04333 Angusta, ME 04333

Re: LD 1625 and the Impact on Tribak-State Relations
Dear Scnator Jobnson and Represcotative Kamicga

The Maine lndian Tribal-Stete Commission (MITSC) is cancfully following LD 1625, An
Act To Clanfy the Law Concerning Munc's Elver Fishing Licesses. LD 1625 specifically affeces
he four foderally recogeizad Indian Tribes in the Smse of Maine.

When the MITSC met on Jassary 157, a significant portion of eur mecting wan devesed
o ducussing LD 1625 @ the regquest of Pesabsoot Commissioner, Robers Polchies. We are
sware that D leginkation is emergency legnlation and Gasterackod. Addtionaslly,
Passamaquoddy leadendip informod the MITSC that the Pavanageoddy Tribe and the
Penobsoot Indisn Nation arc in dialogue with Department of Marine Resources (DMR) about
s kegislation and the overal] manasgement of the civer fishery. The mmient of the MITSC is o
efler oun best thenking 10 the Jomt Ssanding Committoe on Marew Roseurces and 10 clarify the
Inpact this type of legidative initiative has en tribal-state rdations and the ongoing application
of the Maine lmplementing Act (30 MRSA §6201 - §6214),

Last year, during your considerssion of LD 451, An Act Relating 10 Conain Marine
Resources Licenses, the MITSC drew yeur attention (o the kxck of sustsined didlogec betwoen
e State of Mane and the Prssemoguoddy Tribe over the Tribe™s salt-water fishing rights.
Sustained dialogue s moce Bkely 10 produce an equatable solution tham nogotiation under theent
10 sovercignty ad treasurod Aberiginal rights.

Unlike LD 451, LD 1623 duectly affects all of e Tribes and usdermines tribal-state
relaions in a numbor of ways.

Ads T b A
forvane havim
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1. The legislation as developed and introduced violates Governor LePage's Executive Order
21 FY 11/12 snd the caclier Baldacci EO 06 FY 10711 St require departments to
develop “standard operating procedures 1o engage Tribal Governments at the carliest
possible juncture of the development of any legislation, rules, and policies proposed by
the State agency on matters that significantly or wniquely affect those Tribes.™ Though
we understand some conversations took place between the Passamaquoddy Tribe, the
DMR sad Governor LePage concoming elver management prior %0 the public hearing for
LD 1625, we listened as Chief Francis told the Joint Standing Commitice on Mariae
Resources on January 13 $hat he became aware of the bill only days befoee it was heard.
One member of the Passamaquoddy Fishery Committes t0dd the MITSC that our notice
of the hearing emailed January 10 was the first time he had soen the 1ext of the bill. The
Aroostook Band of Micmac Indians’ observer 10 MITSC confirmed that the ABMI was
not sent s sdvance copry of the bill

2. Secticn | of LD 1625 proposes highly discriminasory provisions, based solely on political
sexd racial idenstity, applicable only 10 elver harvesters who obtain their licenses from
Wabanski Tribal Governments. [f section | &s introduced becomes kaw, Wabsnaki
harvesters would be forced %0 carry what amounts to two legal permissions, cac from
their Tribal Government and one from the State of Maine. No other licensed elver
harvester would have to submit to such onerous provisions. This, is essence, guts the
legislative intest of PL 1997, c. 708, signed into law in 1998, that recognized
Passamaquoddy suthority in issuing commercial, sustenance, and ceremonial licenses o
Barvest marine resources and was lwer expanded 1o inclode all of the Tribes. Such a siep
should be taken only after open and trasparent consultation with the Passamaquoddy
Tribe and, in this case, all of the federally recognized Tribes within the State of Maine.

3, The bill as printed potentially erodes Passamaguoddy and Penobscot sustenance Gishing
rights protected in 30 MRSA §6207, §§4. This section of the Maine Implementing Act
states:

any rule or regulation promulgaed by the commission or
sy other law of the State, the members of the Passsmaquoddy Tribe and
the Pesobscot Nation may take fish, within the boundaries of their
respective Indian reservations, for their individual sestenance subject o
the limitations of subsection 6.

The St. Croix River is Passassaquoddy territorial water and sections of the St. Croix
watershed comprise reservation waters in Iadian Township. Likewise, the whole of the
Penobscot River is Penobscot Territory with the River inclusive of snd north of Indiam Island
recogrired &3 Penobscot Reservation waters, Therefore, Section | of LD 1625 would restrict
Passamaquoddy and Penobscot citizons from exercising thedr right 10 engage in sustenance
harvesting of elvers in violation of 30 MRSA §6207, §§4.
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LD 1625 peesents a theeat 10 statutorily protected Aboriginal sustenance fishing rights.
This thecat comes in the context of a legal Gspate around the sustenance fishing rights of
Ponobecot Indiss Nation citizens currently under Ntigation (Pemobsecor Navion v. Mills), The
MITSC engaged in a discussion about which activities are protected as sustesance activities:
fishing and bunting in order to feed and assure the health and well being of one’s family and
comeenity. The MITSC recognized that, given the level of eovironmental degradation, these
rights neaded 10 evolve beyond the traditional “hook to mouth™ definitions. Tridal
Commissioners discussed the danger of feeding Wabanaki families through sustenance activitios
even though Indigenous Peoples in Maine have alwuys relsed on these peactices to provide for
their families. Now, many traditional foods and medicines are no longer safe for human
consumption. Due to pervasive mercury pollution, Maine warss “all pregnant and nursing
women, women who may get pregaant, and childeen under the age of 8 %o refrain from eating
freshwater fish from Maine's inland waters except foe beook trout and landlocked salmon, In the
cane of these two species, Maine bealth suthorities advise one meal per month is safe. All other
adults snd children older than § can eat two fresh water fish meals per month. For brook troet
and laediocked salmon, the limil is one meal per week. The Penobscots suffer the added burden
of specific health advisories applicable W the Meduxnekeag and Penobscot Rivers (The Oficial
Stare of Maine Open Water & Jce Fishing Laws and Rules: Jamwary 1, 2014 — December 31,
2014, p. 54).

In the MITSC discussion, Tribal Commissioners were quick 10 point out that this reality
has developed under & jurisdictional fraemework where the State exercises court awarded NPDES
jurisdictional ssthority over all who discharge into MITSC, Passamaquoddy and Penobscot
waters. In other words, the Tribes do not have the ssthority 10 protect their waters and their food
sources. This reality demands that we revisit the concept of sustenance and recognize that trade
or commerce has always been a part of Wabanaki sustenance practices. Historically, Tribsl
members, afier gathering natural resources, would trade among themselves %o assure diverse and
bealthy diets and access 1o sufficient resources 10 meet the needs of their communities.

The Usited Nations Declaration on the Rights of Indigessus Peoples

On April 15, 2008, the Maine Legislatare wnanimously endorsed the United Nations
Declaration on the Rights of Indigenous Peoples (UNDRIP), s intemational human rights
instrument. The State of Maine was the first legisiative body in the United State to endorse the
UNDRIP through & joint resolution sponsored by Tribal Representatives Donna Loring and
Domald Socsomah. [a 2012 and 2013, the MITSC submitted information sbout the busanitarian
crisis experienced by the Maine Federally Recogaized Tribes to James Asaya, the UN Special
Rapporteur on the Rights of Indigesous Peoples. After reviewing the MITSC docementation,
Mr. Anaya found:

Maine Indisn Claims Settlement Act sad Masine Implementing Act cromte
stroctural inequalities that limit the solf-determination of Maine tribes; structural
inequalities coatribute to Maine tribal members expeniencing extreme poverty,
high wemployment, shoet life expectancy, poor bealth, henited educational
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opportanitics and diminished coomomic development. (Report of the Special
Rapportewr on the rights of indipenows peoples. Jawmes Anaya, p. 36, UN
document AVHRC/2Z1IMTAGAY)

It is in this comtext that the MITSC ressinds the Joint Committoe on Marine Resources
that the State of Maine's fadlure %0 consult with the federally recognized Tribes within the Ssate
of Maine; the discriminstory effects of LD 1625; the contamination of traditional Wabanaki
foods and medicines; snd the persistent State effort 10 deny Tribal respoasidalities 10 the land mnd
resources all viokste UNDRIP Anticle 19 which reads:

States shall consult and cooperate in good faith with e indigenous peoples
wacernsed through their own representative iatitutions in order 1o obtain their
free, price and informed consent before adopting and implementing Jegisiative or
admizistrative measures that sy affect them.

The UNDRIP in combination with EO 21 FY 11/12 lay the foundation for healthy tribal-state
relations. We ask you 10 require that the Department of Marine Resources follow EO 21 FY
11712 and wtilize these stroeg wols to work oot a solution that respects the sovereignty of all
governments involved.

Response to the March 12, 2013 Letter from Maine Attorney General, Janet Mills

Last year Madne Atsomey General Janet Mills wrote a Jeter dated March 12, 2013
Department of Mariae Resources Commissioner, Patrick Keliher, offering her opinion on the
State’s regulatory jurisdiction over marine resources, whether the MITSC bas a statutory role in
resolving questions concerning saltwater fishing maters, and the applicability of the 1776 Treaty
of Watertown. We deliberately chose not 1o respoad to Attomey General Mills” letter at that
time in ceder %o focus on our diplomatic role of encouraging dialogue betwoen the parties. Last
year, we cncoursged the DMR and the Joint Committee on Marine Resources 10 live up to the
highest expoctations of consultation and respect articulated in the Maine Implementing Act.
Now, as the body with the statutory responsibility (30 MRSA §6212, §§3) 10 consider questions
related 1o the Maine lsmplementing Act and “the social, economic and legal relationship between
the Houlton Band of Maliseet [ndians, the Passamaguoddy Tribe and the Pesobscot Nation and
the State,” we want to offer our assessment regarding the subject matter addressed in Attorney
General Mills' detter.

Extinguishment of Aboriginal Cladms to Maine's Marine Resources

On the question of State regulation of the saltwater fishery, Atoeney General Mills states,
“As a result of e lengthy negotiations Jleading up 10 the Settlement Acts, and with the
agreement of the Maine tribes, Congress specifically extinguished tribal abociginal claims 1o
Maine's marine resources.” Afler exhaustive review of the MIA, the Maine Indian Claims
Seatlement Act (MICSA), and the Congressional recoed we could find no reference 1o any
discussion, let alone agreement, which would bead us 1o conclude that Aborigisal claims 1o
marine resources were included in the subject matter discussod a1 the Gme of the settlement

agreaments,
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Attorsey General Mills bases her assertion that Coagress “extinguished tribal aboriginad
claims 1o Maine's marine resowrces™ o the inclusion of 30 MRSA §6204 in MIA and Coagress”
eventual ratification of all of MIA's provisions with enactment of MICSA. The Anomey
General's Office has consistently interpreted 30 MRSA §6204 10 mean that the Tribes and their
citizens, lands and natersd rescurces are wholly subject 1o Maine's laws and civil and crimimal
jurisdiction except whese otherwise specified in the Act. The Passassaquoddy Tribe and the
Penobscot kadian Nation have always interpreted 30 MRSA §6204 10 refer to the traditional
lands of their Peoples, the jurisdictional agreements hassmered out over 8 years of negotistion,
uﬁ«nmmwuumdmmmuw
Each side has been consistent in their interpretation of this negotisted lasguage. 30 MRSA
§6204 remains a hotly contested grey area. The MITSC recommends that when areas of
comtested rights arise, all parties shoudd implement the most effective toods available and proceed
in the most respectfid way ot all stages of policy development as required by EO 21 FY 11112

The Antomey General ended her exploration of Aboriginal rights without examining the
MICSA: 25 US Code §1722(n) and §1723. §1722(n) defines the act of transfor as actively giving
up rights. §1723 is titled “Approval of prior transfers and extinguishment of Indian tithe and
claims of Indians within Stale of Maine.” 1723 §§ (b) and (c) carefilly detas] what Aboriginal
tithe is actually transforred, §1723 explains that transferred Aboriginal claims 10 lands or natural
resources are extinguished “wo the extent that they are transforred by the Tribes.™ The MICSA
extingwishes rights to the land other than that which was kept by the Tribe in the 1794 Treaty.
This Treaty refers 1o lands not fishing rights. No oae has ever produced any documentation that
demonstrates that any of the Wabanaki Tribes within the State of Maine ceded salt-water fishing
rights as a part of the Maine [ndian Claims Setthement. Fresh water rights were only transferred
in as far as defined by the MICSA and in §6207 of the MIA.

State v Beal

In the Attoeney General's Jetter, she argues that the Passamaquoddy Tribe brought a “test
case” regarding Maine's jurisdiction over marine resources. This is not true. Tribal members
were charged with harvesting marine resources without & Beense and other offenses. As indicated
in the title of the case, the State was prosecuting the harvesters. In the course of fighting this
criminal charge, the Tribal members submitted & motioa to dismiss claiming that the State had no
Jurisdiction to regulate their activity because the Tribe had reserved salt water fishing rights.
That motion 10 dismiss was rejected by District Court Judge Joba Romei,

Romei based his decision on the disputed state interpeetation of 30 MRSA §6204 (already
addressed in this Jetrer), the decision in Penobscor Nation v. Fellencer which was sebsoguently
reversed, and a guestion posed 10 then Anamey General Richard Coben addressing the
Passamaquoddy Tribe's right 10 regulate shellfish gathering on the tidal flats that are part of
reservation land (e answer was yes). When the motion 10 dismiss was denied, the Tribal
members agreed to a plea bargain and the Tribe pursued 2 legislative fix that would recognize the
Passamaquoddy Tribe's right 10 issue sustesance, ceremonial and commercial fishing licenses 10
harvest marine resources a8 keg & e commercial fishers honosed the State’s various harvesting
seasons, soxd maintsined comservation efforts that were ot least as stringent &s those implemented
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by the State. This law was passed in 1998, the same yoar that Maine v. Beal was adjudicated. In
this instance, the Passamaquoddy Fisheries Management Plan maimtains the imtegrity of the elver
harvesting season and excoeds the state’s conservation measures.

MITSC Authority Over Salt Water Fisheries

Atoeney General Mills asserts that the MITSC “has no regeatory role regarding
saltwater fisheries and nothing in law requires consultation with MITSC peior to the Logislatare
taking any action.” We agree that MITSC has no regulatory role in the arca of saltwaler
fisheries, but wo do have an explicit statatory rosposssbelity 1o:

Continually review the effectiveness of this Act and the social, economic and
legal relationsbip between the Houlton Band of Maliseet Indisns, the
Passamaguoddy Tribe and the Pesobscot Nation and the Staie and shall make
such reports and recommendations 1o the Legislatare, the Houlton Baad of
Maliseet Indians, the Passamaquoddy Tribe and the Penobscot Nation as it
determines appeopriste. [30 MRSA §6212, §53)

We have consistently recommended dialogue, making the highest commitment 1o findisg
solutions acceptable 10 all parties. When legislation or policies are developed that the
Tribes will find wnacceptable and emergency legislation is utilized 10 force parties to the
table at the last available moment, these actions fall far short of this mark. The MITSC
has witnessed this strategy twice in this legislative sossion despite our unheeded and
repeated requost that the DMR consult with the Passamaquoddy Tribe immediately
following the 2012 elver season. The lack of comstructive leadership on the part of the
DMR bas gravely affected the American cel population sad put this eatire fisheory in
danger,

30 MRSA §6207 $58 as » Model for Conssltation

When the MITSC cited 30 MRSA §6207 §58 & a rationale for our involvement i
a diplomatic role, we assumed that the Stale wants to make the Settlement Agreement
work. We looked for examples of problem solving methodologies in the area of patural
resources within the Act. 30 MRSA §6207 §4§8 is an example of cooperative policy
development Seough consultation, public hearing and negotiation. Given the grey area
presented by 30 MRSA §6204, the MITSC invoked 30 MRSA §6207 §58 as an example
of the Jevel of respect and consultation aecessary %o resolve this and similar coaflicts. Our
recommendstion was peactical. If implementod &3 we fiest recommended in March of
2013, ®e MITSC is confident we would not be at this impasse today,

Conservation Issues

The MITSC has reviewed The Passassaquoddy Fisheries Management Plan
(PFMP), the Atlantic States Marine Fisberies Commission's (ASMFC) repoet and
accompanying recommendations. We are not aloae in concluding that the PFMP reflects
a deep commitment %0 the protection and consorvation of American cels ot all stages of
their life cycle, and comnes far closer 10 the ASMFC's goals than the State”s ssanagemsent
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plan. We recognize that there are many political considerations when fishery practices sre
changed. Rather than foece the Prssamaquoddy Tribe to adbere 1o regulations that put the
American cel and the fishery in danger, the DMR coudd have easily worked with the
Tribe to test and evaluate their model of clver fishery management. Working together
would have also allowed the State 10 demonstrate that it was actively soeking a
conservation model that had ot its core the protection of the American eel.

Statistical Conclusions Reached by the MITSC

Ultissaedy, a factually unsupported focus has been placed on the potential effect
Passssaquoddy elver harvesters would Bave on the overall elver population and the State's
effort to remain in complissce with conservation goals sct by the ASMFC. We constructed the
uble below based o information in the public record and data peovided 10 us by the Tribes.
Unfortunately, several phone calls to the DMR went unreturmed despite the State’s obligation
under 30 MRSA §6212, §§5 that “all other agencies of the State shall cooperate with the
commission snd make available o it without charge information and data relevast 1o e
respossitalities of the commnission ™

Government 2013 landings 2013 licensed 2013 Ibs
harvesters harvested por
person
State of Malne 15,970 654 244
Maliseet 38 % 475
Macmac ? b 4
 Prsamaquoddy 1653 373 29
Penobsocot 92 4% 123

Accoeding 10 the data collected by the MITSC, clver harvesters licensed by the State
caught the highest average amount of elvers per licensee, an average of 24.4 [bs. Pencbsoot
harvesters caught about half the smount captured by State licensed harvesters. Passamaquoddy
barvesters caught the kowest average amount of elvers per licensee, 2.9 [bs, less than an cighth of
e amount caught by State Bcensod anglers, The total Passamaguoddy take & 8 percentage of
the 10tal 2013 harvest amounts to & little moee than 10%. Yet moce than 25% of all criminal
charges brought by State of Maine law enforcement for alloged elver harvesting violations were
levied against Passamaguoddy harvesters, mising serious guestions of racial profiling.

If the Maine Legislature decides 10 adopt the proposal that Commissicoer Keliber is
expected 1 present to the Marine Resources Commnitiee at the January 29 work session, Maine
State Governmnent will reinfoece the unequitable distribution of the ¢civer harvest. Should
Commissioner Kelibor's proposed 35% caich reduction be implemented on an individual
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hasvester basis, Penobscot fishers would be limited to 8 Ths om average and Passamaquoddy
harvesters %o bess than 1.9 Ibs compared 1o State licensed anglers able 1 keep chose 10 16 pounds.
At an average price of $1650 per Ib (2013 reported average price $1500 10 $1800 per pound),
State licensed fishers could reap $26 400, Penobscot licensed harvesters could cam $13,200, and
Passamaquoddy harvesters would be limited 10 $3,135 should the sumber of licensed harvestors
remsatin the same &5 2013, The effect of such a policy would be to dramatically limit the
economic opporunity of those docamented as the poorest people Nving in the State of Maine.

Maine can remain in compliance with the ASMFC conservation goals for elvers without
resorting to discrimimatory policies only spplicable 10 the Tribes. We urge the Marine Resources
Commitiee to redirect their energy toward a collaborative appeoach. Better tribal-state redations
and a sustainable elver fishery are more likely 1 be realized with such an approach.

Thank you for considering our perspective.
Simcerely,

% W‘.w M ‘3.‘,‘“ %
John Dicflenbacher-Krall Jammie Bissoactie Lowey
Executive Director Chair
Cushenan Anthoay Paul Bisalca
Formser Chair, MITSC 1998 - 2004 Former Chalr, MITSC 2005 - 2010
& State Commissioner 2010 - 2012
Co:  Senator Edwasd J, Marseek Chief Rewben Cleaves

Senator Richard G, Woodbery Chief Brenda Commander
Representative Ralph Chapman Chiof Edward Peter Pal
Representative Elizabeth E. Dickerson Govemnor Paul LePage
Representative Jeremy O. Saxion Anomey General Janet Mills
Representative Windol C, Weaver Senator Linda Valentino
Representative Wayne R, Parry Representative Charles Priest
Represestative Peter Doak Commissioner Patrick Kelsher

Represestative Ellen A. Winchenbach Jerry Reid
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— APPENDIX X —

NEWS RELEASE

For Immediate Release: Monday, January 27, 2014
For More Information: John Dieffenbacher-Krall, (207) 817-3799 (c) (207) 944-8376

Maine Indian Tribal-State Commission Urges Dialogue Between Tribes, State
on Elvers; Maine Can Meet Elver Conservation Goals without Harming
Tribal Self-Determination

Today the Maine Indian Tribal-State Commission (MITSC) released a letter addressed to
the Marine Resources Committee joined by all of its former elected Chairs urging the legislators
to reject changes proposed in LD 1625, An Act To Clarify the Law Concerning Maine's Elver
Fishing License, that would undermine contested Tribal salt-water fishing rights and strain tribal-
state relations. In its January 23 letter, the Commission puts the Legislature and Attorney
General’s Office on notice that the Maine Indian Claims Settlement Act (MICSA) prohibits
extinguishing Aboriginal unceded reserved rights through State legislation.

The Commission letter cites detrimental aspects of LD 1625 including its discriminatory
nature, negative effects on statutorily guaranteed Passamaquoddy and Penobscot sustenance
fishing rights, and violations of the UN Declaration on the Rights of Indigenous Peoples, a
human rights instrument unanimously supported by the Maine Legislature in 2008. The MITSC
also warns potential amendments to LD 1625 under discussion could reduce the average
Passamaquoddy elver harvester take from 2.9 Ibs to 1.9 Ibs.

“The MITSC recommends continued consultation with all of the federally recognized
Tribes and the development of mutually beneficial agreements to advance self-determined
solutions to the indisputable humanitarian crisis within the borders of the State of Maine,” stated
Dr. Jamie Bissonette Lewey, Chair, MITSC. “LD 1625 works against this recommendation. It
was submitted as emergency legislation without Tribal input. This is unacceptable.”

The MITSC letter presents some eye-opening data concerning the 2013 elver harvest that
casts serious doubt on claims Tribal elver harvesters threatened State compliance with Atlantic
States Marine Fisheries Commission (ASMFC) conservation goals for the American eel
population. Based on information in the public record and collected by the MITSC from the
Tribes it reports harvesters licensed by the State caught on average 24.4 1bs of elvers compared

to 12.3 Ibs harvested by Penobscot fishers and 2.9 Ibs landed by Passamaquoddy harvesters. The



overall Passamaquoddy harvest amounted to a little more than 10% of the total catch, and
individual Passamaquoddy harvesters landed on average less than an eighth of the quantity of
elvers caught by individuals licensed by the State. Yet more than 25% of all criminal and civil
charges brought by the State of Maine alleging elver harvesting violations were levied against
Passamaquoddy harvesters, raising questions of racial profiling.

"Right now, all of the Tribes within Maine experience extreme and deeply entrenched
poverty. The only solution for addressing such stark disparities lies in allowing their respective
governments the opportunity to implement solutions that they themselves develop. Even the
United States government has acknowledged that in the recent past," said Cushman Anthony,
State Representative from 1987 — 1992, MITSC Chair from 1998 — 2004, and a MITSC State
Commissioner from 2010 —2012.

A significant portion of the MITSC communication critiques a March 12, 2013 letter by
Maine Attorney General Janet Mills written at the request of DMR Commissioner Patrick
Keliher. Keliher sought opinions from the Attorney General on a number of issues related to the
Marine Resources Committee’s consideration last year of LD 451, legislation that attempted in
part to restrict the Passamaquoddy Tribe’s exercise of their salt-water fishing rights. The MITSC
offers a point-by-point rebuttal refuting many of the Attorney General’s assertions. It also asks
why the Attorney General would question MITSC’s involvement in offering recommendations to
resolve a dispute between the Tribes and the State when that is the fundamental reason that the
Commission exists.

Paul Bisulca, Penobscot Tribal Representative to the Maine Legislature from 1995 —
1997 and MITSC Chair from 2005 until 2010, pointed to a need for the State to move toward a
more neighborly, solution oriented approach and away from unilateral, legalistic interpretations.
Bisulca observed, “During the 1980 Maine Land Claims Settlement hearings in Washington, DC,
Maine’s Attorney General Richard Cohen testified that during negotiations with the Indians there

29 ¢

existed, ...” “a far greater mutual respect and understanding than has ever existed in the past in

99931

Maine. Bisulca added, “We need to move back toward that.”
Cohen, who later became MITSC Chair, observed in an interview with the Working

Waterfront/Inter-Island News, “There seems to be a belief that the Indian Land Claims

! Hearings Before the Select Committee on Indian Affairs United States Senate On S. 2829,
July 1 & 2, 1980, p. 164.
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Settlement Act was signed and that it’s carved in stone. There has to be some disabusing about
that.”® Bisulca continued, “One of those subjects was and still is sustenance fishing. Dick
Cohen, as a previous MITSC Chair, and I, as a later chair, believed in the Maine Indian Tribal-
State Commission as a forum to discuss tribal-state problems and formulate mutually beneficial
solutions. Sustenance fishing is an appropriate subject for opening the conversation concerning
changes to the Maine Implementing Act that MITSC, and ultimately the governments party to
the agreement, should consider.” Agreeing with Bisulca, Bissonette Lewey said, “As introduced,
LD 1625 is in conflict with the Passamaquoddy and Penobscot sustenance fishing rights
delineated in the Maine Implementing Act.”

The MITSC concludes its letter to the Marine Resources Committee that the State can
comply with ASMFC conservation goals “without resorting to discriminatory policies only
applicable to the Tribes.” It urges the Marine Resources Committee “to redirect their energy
toward a collaborative approach. Better tribal-state relations and a sustainable elver fishery are
more likely to be realized with such an approach.”

The Marine Resources Committee will resume work on LD 1625 at a work session

scheduled for 1/29 at 10 am.
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> Working Waterfront/Inter-Island News, 1997
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Maine must keep promises to tribes, protect
elvers before they disappear

By Jamie Bissonette Lewey, Special to the BDN
Bangor Daily News Posted Feb. 02, 2014

Contributed photo
Jamie Bissonette Lewey

Bill Trotter
Elver fishermen Rob Stanley of Gouldsboro works on setting up one of two fyke nets he has in
the Union River in downtown Ellsworth in this April 2013 file photo. Buy Photo

I spent significant portions of my childhood on Lake Champlain, a habitat for American eel, with
my mother’s people. My grandmother enjoyed eel and prepared it well.

There came a time when the eel were elusive; for five or six years we did not see them. One day,
when I was 12, we finished fishing and began to troll toward shore. My line was still in the water

when I saw the reel spin. Whatever I’d hooked, it was big.

My grandfather knew that I'd hooked an eel. I became excited. “Grandma will be so happy!” I
said. My grandfather’s face hardened, and he directed me to cut the line.

“This one goes free.”
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It was my first conservation teaching: Conservation requires sacrifice. Today, the eel has all but
vanished from Lake Champlain.

This story framed my thinking as the price of elvers skyrocketed and harvesters jockeyed for
licenses to fish them at their most abundant and most vulnerable life stage when they are
translucently miraculous and singularly determined to swim from the salt to the fresh water.

This is “first contact,” and what happens here will determine the health of the species.

Similarly, what Maine government decides now with regards to the elver fishery will have long-
lasting impact.

The Maine Indian Claims Settlement Act, a federal law that returned land to the tribes, lays out
the legal basis for the Maine Implementing Act, which defines the relationship between the state
and tribes. Without the settlement act, the implementing act does not exist.

The settlement act lists the rights and resources the tribes deliberately transferred. Saltwater
fishing is not listed. It is a “reserved right.” By definition, the state of Maine has no jurisdiction
over reserved rights.

Last year’s LD 451 — which limited the Passamaquoddy Tribe to issuing 200 elver licenses —
and this year’s LD 1625 — which would require state fishery officials to approve each individual
tribal elver license in writing — are in conflict with the settlement act and the implementing act.
The Passamaquoddy rightfully refused to comply with LD 451.

The Passamaquoddy wisdom teachings embrace conservation. Conservation and protection of
the eel are central to their plan.

Last year, the state limited gear, not catch. In comparison, the tribe offered access to any
Passamaquoddy who wanted to fish but managed the take through a total allowable catch of
3,600 pounds — less than the recorded take of the top 50 state harvesters. Amid claims that the
Passamaquoddy were ruining the fishery, the tribe predicted reaching this total allowable catch
would be difficult. The tribe’s take was 1,650 pounds.

Under pressure from federal and multi-state agencies, the Department of Marine Resources is
struggling to retain a fishery that is devoid of conservation benchmarks. Over the past year, the
department did not engage its harvesters in the necessary conversation about protection of the
eel. Instead, it implemented a complex quota system and turned its attention to the
“Passamaquoddy problem.”

The Passamaquoddy returned with stronger conservation markers. Their plan prohibits the use of

fyke nets and reduces their total allowable catch to 1,650 pounds — more than 1,000 pounds less
than the top 50 state harvesters take under the new quota system.



The department and the Joint Standing Committee on Marine Resources welcomed these
changes and worked diligently with the Passamaquoddy to draft a memorandum of agreement in
advance of this season.

On Jan. 29, the attorney general’s office raised a * constitutional concern” stating the
memorandum creates an equal protection problem because it creates a “special class” of people
who would be dealt with differently should legal conflict arise.

This is startling given that federal Indian law, the law that governs this state’s “special
relationship” with four sovereign nations, explicitly states that equal protection concerns apply
differently to Indian tribes. The attorney general knows this yet chooses to advance an empty
legal argument that will only serve to deepen enmity.

Fishermen know that cutting bait is necessary preparation. And every fisherman knows there is a
time when they must cut the line. The tribe, the department and the joint committee have worked
hard to prepare a solution. Let’s hope that the actions of the attorney general do not force the
Atlantic States Marine Fisheries Commission to “cut the line” on Maine’s elver fishery.

Jamie Bissonette Lewey is chairman of the Maine Indian Tribal-State Commission, an
intergovernmental body charged under Maine law to review the effectiveness of the Maine
Implementing Act.
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The Wabanaki Center, Maine Indian Tribal-State Commission, and
American Friends Service Committee Healing Justice Program New
England present the 2" events in the Wabanaki Treaty Lecture Series.

Wabanaki Self-Determination:
Earth Treaties to Settlement Acts & Beyond

March 19 & 20, 2014

Two locations, two great events

March 19, Noon — 4 pm
Tribal Council Chambers
Passamaquoddy Tribe at Sipayik (Pleasant Point)
Hear Vera Francis, M.Ed. (Passamaquoddy), Andrea Bear Nicholas, M.Ed.
(Maliseet) and Gail Dana-Sacco, PhD., MPH (Passamaquoddy) discuss three

distinct eras in Wabanaki treaty making. A community discussion will follow the
speakers’ presentations.

March 20,7 -9 pm
Wells Conference Center
UMaine, Orono

The evening session will feature a keynote address by Andrea Bear Nicholas with
responses from Vera Francis, Gail Dana-Sacco, and Mark Chavaree, Esq.
(Penobscot). A question and answer period will follow the presentations.

For more information about the Sipayik event, contact Plansowes Dana via email at
buntz_wez@hotmail.com or phone at 214-8065. Questions concerning the UMaine event should
be directed to Bethany Haverlock via email at bethany.haverlock@umit.maine.edu or phone 581-
4450.

Special thanks to sponsors: American Friends Service Committee Healing Justice Program New England, Cushman
D. Anthony Charitable Giving Fund at Maine Initiatives, Friends Committee on Maine Public Policy, Wabanaki
Public Health, Donna Gann, Anne Funderburk, Neil Rolde, & Diana Scully
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Scholars discuss tribal treaties,
loss of rights and elver fishery
3/28/2014 The Quoddy Tides by Edward French

A March 19 discussion at Sipayik by three tribal scholars on different eras of treaty making by the
Wabanaki tribes looked at how the rights of the tribes had been reduced, focusing in particular on
the elver fishery in Maine, and how the tribes had been moved from shared communal living into
profit-based systems. The program, titled "Wabanaki Self-Determination: Earth Treaties to
Settlement Acts and Beyond," featured presentations by Andrea Bear Nicholas, a Maliseet from the
Tobique First Nation, Gail Dana-Sacco, an assistant research professor at the University of Maine,
and Vera Francis, the economic development planner for the Passamaquoddy Tribe at Sipayik.
Focusing on the elver fishery, Francis noted that last year the state imposed its elver legislation on
the tribe, capping the tribe's authority to issue on unlimited number of elver fishing licenses. Tribal
members, though, believed in the tribe's authority to issue licenses and fished for elvers that spring.
"All of us had the right to access the fishery," stated Francis. "It's through access that we learn. It's
through access that we grow in our knowledge, and it's through access that we grow new
technology to do things better."

The state, though, conducted a raid on the Pennamaquan River in Pembroke, where most of the
Passamaquoddys who were fishing were young families. "They came here to intimidate our
members," she said, and eventually the state summonsed over 60 tribal members for fishing without
a valid license. "We had to live under that threat," stated Francis. "There was no outrage about that.
That disturbs me." She noted that the charges were later dropped "because they couldn't defend the
law," which she said was discriminatory by targeting Passamaquoddys.

This year another law, LD 1625, also seeks to restrict tribal access to the fishery. "What is the fear
about Passamaquoddys fishing?" she asked, suggesting that the state is afraid that the tribe will
place a spotlight on the loss of fisheries in Maine. "If we do not go back to fish, if we do not go
back to who we are, it will be harder" for non-Natives to fight "extreme natural system extractions"
such as hydro-fracking of shale rock and tar sands extraction.

She noted that the fishery is an example of people taking control of their food system and helping
each other, instead of trying to catch whatever they could. "We have a right to determine our future
and our children's future," she said. "Our challenge is how to do this gracefully, respectfully and
without too much internal conflict."

Passamaquoddy Vice Chief Clayton Sockabasin of Indian Township said that, with the state's swipe
card system this year, tribal members will not be able to sell elvers if they do not have an individual
quota allocation from the tribe, under the new law. He said the state is relying on Maine Indian
Claims Settlement Act to argue that the tribes surrendered their saltwater fishing rights, while the
position of the tribes is that they never gave up those rights. The tribe is considering a lawsuit in
federal court over the issue.

While the state has a sovereign right to limit access to the fishery, it's challenging the tribe's
sovereign right to allow open access, the vice chief stated. He noted that the Maine Attorney
General's Office treats tribal members as citizens of the state, instead of viewing the tribes as
sovereign.

Gail Dana-Sacco asked how such disputes can be resolved. "When you're in an unequal power
situation, how do we equalize that equation?" While the AG's office had objected to the tribe being
able to issue an unlimited number of licenses, raising the constitutional issue of equal protection
under the law, she commented, "I ask when were we ever equally protected?"
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Dana-Sacco noted that the state has decided to follow the commercial model for the elver fishery,
while the tribe has decided to allow open access to the fishery and to provide for sustenance fishing.
Noting that not only the Passamaquoddys but other citizens are struggling economically,
particularly in a cash economy that does not provide benefits, she said the state does "not want to
open the door" so that people would see the corporate influence on government.

Andrea Bear Nicholas said the issue is part of a larger one concerning how the rights of all the
tribes have been reduced. In New Brunswick, a proposed new oil pipeline, hydro-fracking for
natural gas, a proposed open-pit mine in the Nashwaak Valley and increased harvesting of wood on
Crown lands are all moving forward despite objections by the tribes. "I'm in awe that you have your
act more together here," she said of the Maine tribes, referencing the organizations and the federal
government that can assist the tribes. "As soon as we stop fighting, the battle's over, so we have to
keep up the good fight."

Nicholas noted how governments have moved tribal chiefs and councillors in New Brunswick "into
profit-based systems" instead of shared communal living, which she said "is the biggest violation of
who we are." Because the Native value system is embedded in the language, she said that the
destruction of the language "was part of getting us off the land" and the colonization of the tribes.
Noting that tribes used to act collectively for the benefit of all of their members, she recalled a
custom that began as a response when economic inequality from western culture started to take
hold. People used to dress up and go to different households, bringing food if the family was poor,
and that family would give something to be taken to the next household. Now, communities are
stratified into wealthy and poor. She felt that, to address the issue, tribes need to look at changing
the education system and keeping their language alive.

Dana-Sacco said the 1980 settlement act for the Maine tribes was "an experiment" for "how to
bring people into a more business-like model" in order to accommodate corporate interests. While
the Penobscots and Passamaquoddys had sought $25 billion in damages and 12.5 million acres of
land, the settlement ended up being for $80.6 million, to be divided between the two tribes, and
300,000 acres, to be purchased with those funds. While the tribes had previously been dependent on
Indian agents, "now they had to figure out how to manage" their finances and government. "What
was our capacity to do that?" she asked. The tribes "need to have control of our territories," she
said, but need the ability to manage them. "We need to learn back the collective good and the
collective health" of the tribe.

Hugh Akagi, chief of the Passamaquoddy St. Croix Schoodic Band, said "divide and conquer" and
assimilation strategies have been used "for stealing from us." He added, "We shouldn't play by their
rules, and we shouldn't think like them." The tribes should work with environmental groups,
cooperatives and other organizations. He commented, "When they isolate us, they're going to win."
The presentation was co-founded by the Wabanaki Center at the University of Maine, the Maine
Indian Tribal-State Commission and the American Friends Service Committee's Healing Justice
Program New England. A similar program was held the following evening at the University of
Maine at Orono.
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Wabanaki scholars to discuss history of
tribes’ treaties at Thursday event

[ '
Courtesy of John Dieffenbacher-Krall
Andrea Bear Nichoals

Bangor Daily News By Nell Gluckman, BDN Staff
Posted March 19, 2014




Julie Bishop
Gail Dana-Sacco

Vera Francis

ORONO, Maine — Four Wabanaki scholars will discuss the history of Wabanaki treaty-making
on Thursday at the University of Maine as part of a series meant to educate the public on the
historical and political foundation of the relationship between Maine’s tribes and settlers.

Andrea Bear Nicholas, former chair of the studies of aboriginal cultures of Atlantic Canada at St.
Thomas University in New Brunswick and member of the Maliseet tribe, will give a keynote
address at the event.

The address will be followed by a discussion with Vera Francis, Passamaquoddy economic
development planner, Mark Cavaree, legal counsel for the Penobscot Indian Nation, and Gail
Dana-Sacco, assistant research professor and former director at the Wabanaki Center at UMaine.

The event will be held at the Wells Conference Center at 7 p.m. and was organized by the
Wabanaki Center, the Maine Indian Tribal-State Commission and the American Friends Service
Committee’s Healing Justice Program.
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Tense relationship between Wabanaki tribes,
state of Maine dissected by scholars during
panel at UMaine

Nell Gluckman | BDN

Mark Chavaree, Vera Francis, Gail Dana-Sacco and Andrea Bear Nicholas talked about the
history and implications of Wabanaki treaty-making at a discussion at Umaine.

Bangor Daily News By Nell Gluckman, BDN Staff
Posted March 21, 2014

ORONO, Maine — The Indian Land Claims Act of 1980 has been inappropriately interpreted by
the state of Maine to restrict the sovereignty of Wabanaki tribes, said speakers at a panel
discussion Thursday night at the University of Maine.

About 80 people attended the conversation about the history of Wabanaki treaty-making with
American governing bodies and the implications in today’s debates about fishing and gaming
rights. Tribal scholars likened the land claims act to a modern-day treaty. The Wabanaki tribes
are the Maliseet, Micmac, Penobscot and Passamaquoddy.



Panel member Gail Dana-Sacco, an assistant research professor at UMaine and member of the
Passamaquoddy tribe, recalled being a young woman in 1980 when her tribe voted on the
settlement agreement, which would later result in the Land Claims Act.

“We went into this room,” she told the audience. “All the tribal members were invited. There
was a table right here on the side, stacks of papers. Before we left the room, within two or three
hours there was a vote, whether or not we were in favor. I bring that forward to bring up a
question about decision making.”

Dana-Sacco, aware that some in the audience had been involved in negotiating the Indian Land
Claims Act, was careful to state that she was telling the story from her perspective and urged the
audience to participate in the conversation.

“I’m not here to criticize anyone who was involved in that process, but I’m raising the question,
what that kind of agreement is that?” she asked.

A response to her question would come later when Reuben Butch Phillips, who was selected by
the Penobscot Nation to negotiate with the state of Maine over the act in 1980, stood up to speak.

“Almost every single day since 1980, I regret not pressing some of the issues that we are now
fighting that pertain to the Land Claims Act,” he said. He explained that he had been mandated
by the tribe to negotiate for a return of land to the tribes that had been lost, for a monetary
settlement and for a guarantee that the state of Maine would no longer control the tribes.

“I’m speaking as a negotiator,” he said. “I’m telling you we were under a tremendous amount of
pressure.”

The pressure to reach an agreement came from the fact that President Jimmy Carter, who was
supportive of the tribes, was up for reelection that year and his prospects did not look good.
Tribal representatives felt they needed a settlement before he was voted out of office.

As a result of the Settlement Act, Maine tribes received $81.5 million, some of which was
designated to buy back land. But the state and the tribes have interpreted the terms of the
agreement differently, particularly fishing rights.

“They call this something we gave up, and we say we never gave it up,” said Vera Francis,
referring to the salt water fishery. Francis is the Passamaquoddy economic development planner
and also participated at Thursday night’s panel.

“We are a marine based culture,” she said. “We require 100 percent access to the land and to the
water so that we can know and be who we are.”

The state 1s attempting to infringe on that access by limiting the amount of elver fishing the
Passamaquoddy tribe can do. A bill approved by the House and Senate on Tuesday establishes
the percentage of the statewide catch limit that will be reserved for Maine’s Indian tribes.




Another bill, approved last week, requires all elver fishermen to use a swipe card that would
keep track of recorded landings in a database managed by the Department of of Marine Fisheries.

Mark Chavaree, a citizen and legal council of the Penobscot Indian Nation, and Andrea Bear
Nicholas, chair of the studies of aboriginal cultures of Atlantic Canada at St. Thomas University
in New Brunswick, also spoke at Thursday’s event.

Nicholas opened the discussion with an overview of the history of Wabanaki-treaty making,
which Chavaree added to by explaining the tribe’s legal relationship with the state and federal
governments.

“We had the right as free people to come together and create our own form of government, and
that’s what we did,” said Chavaree. “And that form of government is where our authority comes

from.”

Toward the end of the night, Dana-Sacco, with a hand on her heart, thanked Phillips for his
comments. The entire room stood up, faced Phillips and applauded.
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Assessment of the Intergovernmental
Saltwater Fisheries Conflict Between
Passamaquoddy and the State of Maine

Maine Indian Tribal State Commission Special Report 2014/1

June 17,2014

The full report and addenda can be found at:

http://www.mitsc.org/documents/148_2014-10-2MITSCbook-WEB.pdf



Executive Summary

This report reviews the intergovernmental saltwater fisheries conflict between the
Passamaquoddy Tribe and the State of Maine; attempts by the Tribe and the State to negotiate
solutions; resulting litigation; Maine legislation affecting Tribal management of the fishery; and
the impact of this conflict and the legislation on Tribal-State relations from 1997 to 2014.

The conflict arises from opposing interpretations of how the 1980 federal Maine Indian Claims
Settlement Act (MICSA) and the Act to Implement the Maine Indian Claims Settlement (MIA)
impact the Passamaquoddy saltwater fishery. The Passamaquoddy Tribe stands on its retained
Aboriginal rights to fish within its traditional territory beyond reservation boundaries without
interference from the state. They hold that these rights have never been abrogated since they are
not mentioned in the extinguishment provisions in the MICSA. The State of Maine maintains that
the Tribes have no rights except as specified in the MIA and that the State of Maine has the
authority to regulate the Passamaquoddy saltwater fishery and prosecute Passamaquoddy fishers
who fish according to Passamaquoddy law rather than state law. The articles of construction in the
MICSA read, “In the event a conflict of interpretation between the provisions of the Maine
Implementing Act and this Act should emerge, the provisions of this Act shall govern.”

In 1997, LD 297 was passed to require the Department of Marine Resources to negotiate with the
Passamaquoddy. By June, thirteen Passamaquoddy were charged with various violations of state
commercial fishing laws. In 1998, despite objections by Maine legislators, a new law was passed.
This law (12 M.R.S.A. § 6302-A) changed the sustenance definition specified in the MIA and
included a “blow-up” clause, designed by the Office of the Attorney General, which overrode the
authority of the Tribe to approve or reject amendments to the MIA. In 2013 and 2014, the state
legislature further amended 12 M.R.S.A. § 6302-A and further subverted the Tribe’s equal
participation with the legislature in amending the Settlement Acts. The legislative and executive
branch processes employed to resolve the intergovernmental saltwater fisheries conflict have
failed to achieve tribal-state cooperation, and undermined potential for the development of
mutually beneficial solutions in a sustainable fishery.

After a complete review of these events, the Maine Indian Tribal-State Commission (MITSC)
recommends a process of seeking mutually beneficial solutions that are grounded in respect for
and adherence to the MICSA articles of construction and the mutual approval processes for
amendments to the MIA. Recommendations to accomplish this aim include federal-tribal-state co-
management of marine resources; development of a MOU to address unresolved issues regarding
the saltwater fishery conflict and replace 12 M.R.S.A. § 6302-A; development of clear
responsibilities and reporting standards for the OAG and the MITSC when reviewing any aspect of
the MIA or MICSA; and fully resourcing further inquiry, regular reporting and information sharing
among the concerned parties.

We conclude that open dialogue, negotiations, and formal agreements are mechanisms that are
both pragmatic and constructive, and have value for all of the people of Maine. We offer this report
with sincere hope for a renewed commitment to advance conflict resolution among all of the
peoples who live within the State of Maine.
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Section VII: Findings

1. The intergovernmental saltwater fishery conflict between the Passamaquoddy Tribe
and the State of Maine arises from cultural distinctions and opposing interpretations
of how the federal Maine Indian Claims Settlement Act of 1980 (MICSA) and the
Maine Implementing Act (MIA) impact the Passamaquoddy fishery.

2. The Passamaquoddy Tribe stands on its retained aboriginal rights to fish within its
traditional territory, which extends beyond the reservation boundaries, without
interference from the state. They contend that these rights have never been
extinguished.

3. The State of Maine through the OAG counters that the MIA Sec. 6204 “LAWS OF THE
STATE APPLY TO INDIAN LANDS” means that the tribes have no rights except as
specified in the MIA. This position is amply supported in case law and the OAG has
advised that the Passamaquoddy Tribe retains no rights to the saltwater fishery, and
that the State of Maine has the sole authority to regulate that fishery and to
prosecute Passamaquoddy fishers who fish according to Passamaquoddy tribal law
rather than State law.

4. The articles of construction specified in the federal MICSA (25 U.S.C. § 1735 (a))
provide that “In the event a conflict of interpretation between the provisions of the
Maine Implementing Act and this Act should emerge, the provisions of this Act shall
govern.” The provisions of the federal MICSA thus override the MIA provisions when
there is a conflict between the two.

5. MICSA (25 U.S.C. § 1725 (e)(1)) provides that tribal approval is required for any
amendments to the MIA that relate to “the enforcement or application of civil,
criminal or regulatory laws of the Passamaquoddy Tribe, the Penobscot Nation and
the State within their respective jurisdictions” or the allocation of responsibility or
jurisdiction over governmental matters between the tribes and the state.

6. Although the MIA was passed first chronologically, the U.S. Constitution and federal
Indian law give Congress control over Indian Affairs, making the MIA subordinate to
the MICSA, and the federal Act requires the approval of affected tribes to amend the
MIA. Thus, the MIA is subordinate to the MICSA.

7. The escalating conflict between the Passamaquoddy Tribe and the State of Maine
about the reach and jurisdiction of the Passamaquoddy saltwater fishery described
in this report illustrates that:

a. When saltwater fishery issues have arisen—in the late 90’s, and, to some
extent, over the last year—the governor of the state and/or the
Commissioner of Marine Resources have made concerted efforts to
cooperate, negotiate in good faith and develop mutually acceptable
agreements.

b. Through these negotiations, prospects for employing conservation-based
measures to ensure a sustainable fishery have emerged, and promising
strategies for cooperation and co-management of the fishery through a
formal Tribal-State agreement have been developed.
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11.

12.

13.

14.

15.

16.

17.

c. LD 2145 constitutes an amendment to the Maine Implementing Act. In 1998,
both OPLA and the OAG provided legal opinions to the Joint Standing
Committee on Marine Resources that LD 2145 constituted an amendment to
the MIA.

d. By passing LD 2145 the state unilaterally codified contested jurisdictional
issues without the approval of the affected tribe and it arbitrarily changed
the sustenance definition specified in 30 M.R.S.A. § 6207 (1) (4) (6).

LD 2145’s blow-up clause, designed by the OAG, created a legislative pathway to
avoid the statutory requirements of the MICSA requiring tribal approval of
amendments to the negotiated agreements codified in the Maine Indian Claims
Settlement Acts.

The implementation of LD 2145’s blow-up clause leaves the Passamaquoddy Tribe
with no recourse but to prove in a “court of competent jurisdiction” that LD 2145
improperly amended the MIA. Defending against persistent attempts to diminish
legitimate tribal authority through the state’s legislative process produces an undue
burden on limited tribal resources.

In 1998, 2013 and 2014, the state legislature voted to approve legislation that
violates both the spirit and the law of both MICSA and MIA.

The OAG is responsible for protecting the state’s interest and the interests of all of
its citizens and the legal analysis of the OAG is an essential perspective for the
development of state policy that affects tribal-state relations.

M.R.S.A. Title 5, Chapter 9 provides no clearly articulated set of provisions regarding
the OAG’s responsibility to provide guidance to state government on the application
of the MIA and the MICSA. These provisions already exist in the areas of hate crimes
and domestic violence.

In order to promote good problem solving and advance solutions to tribal-state
conflict, it is important that the OAG be part of seeking a solution. Legal opinions
offered in writing would better inform discussions and possibly yield a durable
result that meets the needs of the tribes and the state.

After a hopeful beginning, the extensive legislative, judicial, and executive branch
processes employed to resolve the intergovernmental saltwater fisheries conflict, as
documented in this report, became costly, ineffective and adversarial. The tribal-
state relationship was negatively affected as opportunities for cooperation and the
potential for mutually beneficial solutions eroded.

Although the MITSC has completed a thorough review of extensive primary
material, there remains much to study. The ongoing process of reviewing the
negotiated agreements as they are reflected in the Settlement Acts, the
Congressional Records and the state records and tribal records and assessing
ensuing laws and public policy that affect the federally recognized tribes in Maine is
within the scope of the MITSC.

The state has a statutory responsibility (30 M.R.S.A. § 6212 (5)) to provide data to
MITSC to carry out its task.

The MITSC has identified a need to address racism and the impact it has on tribal-
state relations.



18. A significant lack of knowledge about the governmental status of federally
recognized tribes as sovereign nations and confusion about the nature of the State of
Maine’s responsibilities in implementing the negotiated agreement reflected in the
Settlement Acts affects the quality of tribal-state relations.

19. A deeper understanding of the Settlement Acts, the issues that the tribes confront,
and the importance of treating each other with respect and dignity will increase the
possibility of resolving longstanding issues between the tribes and the state.

20. The ongoing review of the Settlement Acts and the mechanisms of implementation
will better inform legislators, courts and the general public while advancing a
climate of problem solving and creating an environment in which mutually
beneficial solutions can be developed and implemented.
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Section VIIl: Recommendations

10.

11.

12.

The MITSC must be sufficiently resourced to carry out its role of advancing
recommendations that have the potential to resolve conflicts and result in mutually
beneficial solutions between the tribes and the state. (Findings 6 and 19)

The articles of construction in the Maine Indian Claims Settlement Act outlined in 25
U.S.C.S § 1735 (a) must be applied by all parties: federal, state and tribal. (Finding
4)

The statutory process to amend MIA, as specified in MICSA 25 U.S.C. § 1725 (e)(1),
must be conscientiously followed by all parties. (Findings 5 and 10)

A tribal-federal-state summit should be held on marine resource co-management.
(Findings 2, 3 and 7 a and b)

Where the tribal-state jurisdictional relationship remains contested, the state and
the tribes should commit to good faith negotiations at the highest level in order to
execute Memoranda of Understanding (MOU) using model MOU that have proven to
be effective in other states. (Findings 1, 2, 3 and 7)

The tribes and the Maine State Legislature should use formal MOUs that specifically
recognize and reaffirm the equal standing of each of the parties to enter into
agreements for mutually beneficial purposes. (Findings 1, 2, 3 and 7)

A MOU between the tribes and the state should be developed to address unresolved
issues regarding the saltwater fishery conflict and it should replace 12 M.R.S.A. §
6302-A. (Findings 1, 2, 3 and 7)

The OAG, the tribes, and the MITSC should routinely review proposed legislation
that affects the MIA or the MICSA for adherence to the negotiated settlement
reflected in the MIA and MICSA. (Finding 8 and 9)

All reviewing entities should make their findings available in writing to the relevant
legislative committee in a timely fashion so that these reports can inform the
legislative process. (Finding 8, 9, 12 and 14)

In order to advance mutually beneficial solutions and build trust, provisions for the
OAG to provide advice and counsel to the legislature and the administration, to
provide formal, well-reasoned, written responses to legislative and administrative
requests, and to report on actions that affect the negotiated settlement reflected by
the MIA and MICSA should be incorporated into M.R.S.A. Title 5, Chapter 9. (Finding
11)

Since tribe members are also citizens of the state, the negotiated agreement
reflected in the Settlement Acts should be supported and protected by the state and
by the OAG. (Findings 11 and 18)

The Judiciary Committee of the Maine State Legislature should consider the
development of clear responsibilities and reporting standards for the OAG and the
MITSC when reviewing any aspect of the MIA or MICSA. This legislation should be
introduced in the next legislative session in 2015. Necessary funding should be
available to make this possible. (Findings 11 and 18)
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13. In order for the MITSC to carry out its statutorily mandated charge, it needs a way to
evaluate the impact of legislative, judicial and administrative actions that affect
tribal-state relations. A process for regular reporting to the MITSC and information
sharing with the MITSC must be developed that includes the OAG, OPLA, relevant
legislative committees, and relevant departments. (Findings 15 and 16)

14.In order to deepen understanding of the Settlement Acts, promote constructive
dialogue and advance mutually beneficial solutions, the MITSC should continue its
active review of the negotiated agreements as they are reflected in the Settlement
Acts, the congressional records and the state records that were produced during the
construction of these Acts, and ensuing laws and public policy that affect the
federally recognized tribes in Maine. This review, coupled with strong
recommendations rooted in conflict resolution and the development of mutually
beneficial solutions, should be the foundation of any report or position that the
MITSC takes. (Finding 16)

15. The development and implementation of concrete recommendations to address
racism are necessary in order to deepen the potential for respectful relationships
among all who live in the State of Maine. (Findings 17, 18, 19 and 20)

16. Every effort to maintain peace and respect should be exercised in all public venues
and in the areas where tribal fishers work. Policies and procedures backed by the
force of law should be legislated by the tribes and the state to accomplish this aim.
(Findings 10, 17, 18 and 19)

17. All parties to the Settlement Agreements engage in pragmatic and constructive
dialogue, with renewed commitment to advance conflict resolution, openness,
negotiations, formal agreements and mutually beneficial solutions for all of the
peoples who live within the State of Maine. (Findings 14, 17, 19 and 20)
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NEWS RELEASE

For Immediate Release: Friday, July 11, 2014
For More Information: John Dieffenbacher-Krall (207) 817-3799 (c¢) (207) 944-8376

Maine Indian Tribal-State Commission (MITSC) Releases Report
http://www.mitsc.org/documents/148 2014-7-11Assessmentofthe
IntergovernmentalSaltwaterFisheriesConflictBetweenPassamaquoddyandthe
StateofMaine.pdf
Commission Finds Maine Legislature Circumvented Statutorily Required
Amendment Process On Three Occasions During Three Separate Years

The Maine Indian Tribal-State Commission (MITSC) released a report on the saltwater
fisheries conflict between Passamaquoddy and the State of Maine, finding the Maine Legislature
circumvented the amendment process required under the Maine Indian Claims Settlement Act

(MICSA, http://www.mitsc.org/documents/33 FedSettActALL.pdf) on three separate

occasions when it legislated on saltwater fishery issues without the consent of the
Passamaquoddy Tribe in 1998, 2013, and 2014. The MITSC calls all parties back to the table to
resolve the conflict and reminds the Maine Legislature that it must follow the amendment
process specified in the MICSA. The Commission also recommends the use of memoranda of
understanding (MOU) between the tribes and the state to resolve long-standing and pervasive
conflicts.

“The central MITSC role is to continually review the effectiveness of the Maine

Implementing Act (MIA, http://www.mitsc.org/documents/38 2010-10-

6MIAtitle30ch601.pdf). This led us to examine the long-standing and pervasive conflict

between Passamaquoddy and the State of Maine over the Tribe’s management of their fishery.
This report sheds light on the costly, ineffective and adversarial attempts to resolve this conflict,
including contravention of the statutorily mandated process to amend the MIA,” said Jamie
Bissonette Lewey, Chair of the MITSC. “We encourage the parties to the Settlement
Agreements to engage in pragmatic and constructive dialogue, with renewed commitment to
advance conflict resolution, openness, negotiations, formal agreements and mutually beneficial
solutions for all of the peoples who live within the State of Maine,” added Dr. Gail Dana-Sacco,

MITSC Commissioner and co-author of the report.

— 77—



The MITSC report examines the saltwater fishing conflict from the passage of the Maine
Indian Claims Settlement Act in 1980 through the legislative session that ended in April of this
year. It documents the articulation of differing interpretations over saltwater fishing rights
between the Passamaquoddy and State of Maine as early as 1984. The conflict persisted and was
included as an issue area in the 1997 report At Loggerheads — the State of Maine and the
Wabanaki. (http: //www.mitsc.org/documents/77 1997-1-15AtLoggerheads-
TheStateofMaineandtheWabanaki.pdf)

In one of many efforts to resolve the saltwater fishing conflict, LD 2145, An Act
Concerning the Taking of Marine Resources by Members of the Passamaquoddy Tribe, was
introduced in the Maine Legislature. The original bill featured the development of a licensing
compact between the Passamaquoddy Tribe and the State governing the taking of marine
resources. Though the initial version of the bill acknowledged that legislating in the area of
saltwater fishing would constitute an amendment to the MIA, the provision requiring
Passamaquoddy approval of any laws proposed in the contested issue area of jurisdiction over
the saltwater fishery was later stripped from the bill through the creation of a “blow-up” or
severability clause offered by the Office of the Attorney General (OAG). The use of a “blow-
up” clause allowed the Maine Legislature to unilaterally decide contested jurisdictional issues
involving saltwater fishing. LD 2145 also changed the definition of sustenance without the
required approval of the Tribe.

The MITSC report makes 17 recommendations for improving tribal-state relations and
resolving the saltwater fishing conflict. Some of the recommendations include:

e The articles of construction in the Maine Indian Claims Settlement Act outlined in 25

U.S.C. § 1735 (a) must be applied by all parties: federal, state, and tribal.

e The statutory process to amend MIA, as specified in MICSA 25 U.S.C. § 1725 (e)(1),

must be conscientiously followed by all parties.

e Where the tribal-state jurisdictional relationship remains contested, the state and the

tribes should execute Memoranda of Understanding (MOU).

e The OAG, the Tribes, and the MITSC should routinely review proposed legislation

that could be considered a potential amendment to the Settlement Agreement.

e The Judiciary Committee should consider the development of reporting standards for

the OAG when reviewing any aspect of the MIA or MICSA.



e All parties to the Settlement Agreements should engage in pragmatic and constructive

dialogue.

e The MITSC must be fully resourced to carry out its role.

Because the central message of the report is a clarion call for all of the governments to
return to the table, engage in conflict resolution, and develop mutually beneficial solutions for all
of the peoples within Maine, the MITSC briefed key leaders: the Passamaquoddy Chiefs from
Motahkomikuk and Sipayik, the Chief of the Penobscot Indian Nation, the Vice Chief of the
Passamaquoddy from Motahkomikuk, the President of the Maine Senate, the Speaker of the
Maine House, the House chair of the Judiciary Committee, both chairs of the Marine Resources
Committee, and Tribal Councilors from Sipayik. In addition, the Office of the Maine Attorney
General was briefed on the contents of the report.

Chief Reuben (Clayton) Cleaves of the Passamaquoddy Tribe at Sipayik stated, “The
Passamaquoddy People view saltwater fishing as an inherent right. This right was not given to
us by the State of Maine or any other state. We have always said that right was never discussed
during the Settlement Act negotiations therefore it is retained. The MITSC report proves what
we have always known. Yet, we recognize other peoples now live within our traditional
territories. We remain committed to discussing how to share these resources in a manner that
does not harm the fish. As Passamaquoddy, we follow the fish—their health is the foundation of
our well-being, and everyone else’s, for that matter.”

Chief Joseph Socobasin of the Passamaquoddy Tribe at Motahkmikuk added to the
Passamaquoddy message, reminding the MITSC “Saltwater fishing has sustained the
Passamaquoddy throughout all of our history. Fishing in the ocean is not a commercial venture:
it is our culture. Our relationship with the ocean is core to our concepts of sustenance as a people
living on this bay that bears our name. For us, sustenance has always included components of
barter and exchange. At the same time, we are very worried about the damage to our intertidal
zones and to the saltwater fishery. This is why we have set a high standard of conservation and
encouraged the state to do likewise. This report sheds light on some hard truths, some very
disturbing truths, about the relationship between the Passamaquoddy and the State of Maine.”
Echoing the Commission’s call for the development of solutions, Chief Socobasin continued, “It
is my hope that the contents of the report will bring us all back to the table with a newfound

respect and commitment to finally resolve this conflict.”



Chief Kirk Francis of the Penobscot Nation responded to the report saying, “It is clear
from this report that the complaints of the Wabanaki in Maine have been justified. This report
documents total disregard of the statutory rights of the tribes that require our consent to any
change in the negotiated settlement. By using legal instruments that are not in the spirit of the
law to influence legislation on aboriginal rights and place these rights under state law, the
legislature is trying to make the tribes perpetual wards of the State,” said Chief Francis. “What’s
more deplorable is that the state takes this approach on the most important core right of the tribes
which is their right to a subsistence and sustenance lifestyle and our right to self-govern it. It is
crucial that all of the parties return to the table to resolve this conflict. ”

After the MITSC briefed his senior staff, Governor Paul R. LePage commented, “I
congratulate the members of the MITSC for their hard work in producing the report, and I look
forward to the continuation of healthy dialogue between the state and tribal governments.”

House Judiciary Chair Charles Priest reflected a similar sentiment, “This assessment
shows the urgent need for the Indian tribes in Maine and Maine’s state government to continue to
work out conflicts together. Both parties know that the ocean’s resources are not infinite; both
sides must recognize the Passamaquoddy’s historical dependence on the ocean. Both sides
recognize the State and the Passamaquoddy interest in ensuring that those ocean resources
continue in abundance into the future.”

Passamaquoddy Tribal Representative Madonna Soctomah attended many of the MITSC
briefings. She explained, “Although the Maine Implementing Act does address sustenance, it is
silent on saltwater fishing. Legislation in this area can only be done with consent of the
Passamaquoddy. Saltwater fishing is not a commodityi, it is a treasured resource tied into being
Passamaquoddy. Legislation that disconnects the Passamaquoddy from the saltwater is like
legislation that would transform me, or my people, into non-Indians. This did not happen in
1980, 2013 or 2014. I will always be a Passamaquoddy woman. We will always fish in the
saltwater.”

Supporting the MITSC call for continued dialogue, Representative Priest further
commented, “The key to a fruitful relation between the State and the Passamaquoddy is respect.
The Passamaquoddy and the State will exist for the indefinite future. This respect must also

exist into the future.”



The report finishes with the following summation, “The MITSC concludes that open
dialogue, negotiations, and formal agreements are mechanisms that are both pragmatic and
constructive. We offer this report with sincere hope for a renewed commitment to advance
conflict resolution among all of the peoples who live with the State of Maine.”

To view all of the 37 addenda contained in Appendix 1, go to
http://www.mitsc.org/documents/147 2014-7-11Addendal-37-1.pdf.

-30-

— 81—



— APPENDIX XVIII —

Panel finds Maine Legislature erred in
passing laws on tribal fishing rights, calls
parties back to negotiating table

By Dawn Gagnon, BDN Staff
Posted July 11, 2014

BANGOR, Maine — The Maine Indian Tribal-State Commission released a report Friday in
which it found the Maine Legislature circumvented the amendment process set forth in the
Maine Indian Claims Settlement Act when it passed laws on saltwater fishery matters without the
consent of the Passamaquoddy Tribe in 1998, 2013 and 2014.

The 41-page report examines the saltwater fishing conflict between the tribe and the state from
the passage of the settlement act in 1980 through the legislative session that ended in April of
this year.

The report documents the differing interpretations over saltwater fishing rights from as early as
1984. The conflict persisted and was cited as an issue in a report published in 1997 titled “At
Loggerheads: the State of Maine and the Wabanaki.”

In one of many efforts to resolve the saltwater fishing conflict, LD 2145, or An Act Concerning
the Taking of Marine Resources by Members of the Passamaquoddy Tribe, was introduced in the
Maine Legislature.

The original bill included a licensing agreement between the tribe and the state governing the
taking of marine resources, the commission noted.

The initial version of the bill acknowledged enacting legislation related to saltwater fishing
would constitute an amendment to the state law that implements the federal settlement act, but
the provision requiring Passamaquoddy approval of any laws proposed in the contested area of
jurisdiction over the saltwater fishery later was stripped from the bill, the commission noted.

The legislation also changed the definition of “sustenance” without the required approval of the
tribe, the commission contends.

Patrick Keliher, commissioner of the Maine Department of Marine Resources, could not be
reached for comment Friday.

To that end, the commission has called all parties back to the bargaining table to resolve the

conflict and reminded the Maine Legislature it must follow the amendment process specified in
the settlement act, according to a news release the commission issued Friday about its findings.
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“The central [tribal-state commission] role is to continually review the effectiveness of the
Maine Implementing Act,” MITSC Chairman Jamie Bissonette Lewey noted.

“This led us to examine the long-standing and pervasive conflict between Passamaquoddy and
the state of Maine over the tribe’s management of their fishery,” she said.”This report sheds light
on the costly, ineffective and adversarial attempts to resolve this conflict,” including
circumvention of the legally mandated process for amending the implementing act, she said.

MITSC Commissioner Gail Dana-Sacco, co-author of the report, added, “We encourage the
parties to the settlement agreements to engage in pragmatic and constructive dialogue, with
renewed commitment to advance conflict resolution, openness, negotiations, formal agreements
and mutually beneficial solutions for all of the peoples who live within the state of Maine.”

The commission’s report makes 17 recommendations for improving tribal-state relations and
resolving the saltwater fishing conflict. In addition to returning to the bargaining table, the report
suggests engaging in conflict resolution measures.

The report noted the state and the tribes should negotiate memoranda of understanding where the
tribal-state jurisdictional relationship remains contested. In addition, the Office of the Attorney
General, the tribes and the tribal-state commission should routinely review proposed legislation
that could be considered a potential amendment to the settlement act.

The commission has briefed key leaders — namely Passamaquoddy and Penobscot tribal
officials, state Senate and House leaders, both chairs of the legislature’s Marine Resources
Committee and the Office of the Attorney General — on the contents of the report.

“The Passamaquoddy people view saltwater fishing as an inherent right,” Chief R. Clayton
Cleaves of the Passamaquoddy Tribe’s Pleasant Point community. “This right was not given to
us by the state of Maine or any other state. We have always said that right was never discussed
during the Settlement Act negotiations, therefore it is retained.”

Cleaves said the report “proves what we have always known. Yet we recognize other peoples
now live within our traditional territories. We remain committed to discussing how to share these
resources in a manner that does not harm the fish. As Passamaquoddy, we follow the fish —
their health is the foundation of our well being, and everyone else’s, for that matter.”

Chief Joseph Socobasin of the Passamaquoddy Tribe at Indian Township agreed, reminding the
commission saltwater fishing has sustained the tribe throughout all its history.

“Fishing in the ocean is not a commercial venture: It is our culture. Our relationship with the

ocean is core to our concepts of sustenance as a people living on this bay that bears our name,”
he said.

“For us, sustenance has always included components of barter and exchange,” he said. “At the
same time, we are very worried about the damage to our intertidal zones and to the saltwater
fishery. This is why we have set a high standard of conservation and encouraged the state to do



likewise,” he said. “This report sheds light on some hard truths, some very disturbing truths,
about the relationship between the Passamaquoddy and the state of Maine.”

Chief Kirk Francis of the Penobscot Nation added the report justifies the complaints of the
Wabanaki people in Maine.

“This report documents total disregard of the statutory rights of the tribes that require our
consent to any change in the negotiated settlement,” he said. “By using legal instruments that are
not in the spirit of the law to influence legislation on aboriginal rights and place these rights
under state law, the legislature is trying to make the tribes perpetual wards of the state.”

House Judiciary Committee Chairman Charles Priest said the report shows the need for Maine’s
tribes and state government to continue to work out conflicts together.

“Both parties know that the ocean’s resources are not infinite,” he said. “Both sides must
recognize the Passamaquoddy’s historical dependence on the ocean. Both sides recognize the
state and the Passamaquoddy interest in ensuring that those ocean resources continue in
abundance into the future.”
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State Failed To Work With Tribe In Marine
Fish Laws, Says Report

MPBN By Jennifer Mitchell 7/12/14

A commission of state and tribal representatives has found that the state of Maine did not always
follow prescribed processes in its dealings with the Passamaquoddy tribe and its use of marine
resources.

The report was released Friday on the website of the Maine Indian Tribal State Commission.
That's a 13 member, inter-governmental entity created in 1980 to oversee issues surrounding
the Maine Indian Claims Settlement Act -or MICSA- and its implementation act- known as MIA.

The report says the state failed to work with the Passamaquoddy as described in those acts, by
passing marine fisheries laws in 1998, 2013, and 2014, without the tribe's consent.

In the report's summary, the commission makes several recommendations. One is to replace the
1998 rule that changed the definition of "sustenance" and made it possible for the state override
the tribe's approval or rejection of amendments. It also recommends clearer reporting standards

when aspects of MICSA or MIA are up for review.
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Report: Lawmakers didn’t work with
Passamaquoddy on fisheries

A Maine commission says all parties should go back and
properly address saltwater fishery issues.

AP as published in the PPH 7/14/14

AUGUSTA — The Maine Indian Tribal-State Commission says lawmakers failed to follow the
proper process when they passed laws regarding saltwater fishery issues without the consent of
the Passamaquoddy Tribe.

The commission’s report says that the Legislature circumvented the process required by the
Maine Indian Claims Settlement Act when it passed laws in 1998, 2013 and 2014 without
working with the tribe.

The commission, which is made up of tribal and state representatives, said lawmakers, the tribe
and other parties should be brought back to address the issues through the proper amendment
process.

The report points to a measure that sought to resolve a debate between the state and the tribe over

the taking of marine organisms. Lawmakers removed a part of the bill that required tribal
approval regarding saltwater fishery issues.
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‘Racism Is Central’ to Tribal Conflict with Maine, Says
Report

ICTMN Gale Courey Toensing
7/17/14

When Maine lawmakers passed a law this spring that limited the Passamaquoddy Tribe’s
jurisdiction over elvers fishing, they violated the Maine Indian Claims Settlement Act by acting
without the tribe’s consent, an important new report says.

RELATED: Mills Kills Passamaquoddy-State Elvers Agreement

RELATED: Passamaquoddy Tribe Amends Fishery Law to Protect Its Citizens From State
Threat

But that wasn’t the only time state legislators violated the treaty by which the Passamaquoddy
Tribe and the Penobscot Indian Nation gave up their land rights claim to 12.5 million acres of
land — roughly a third of Maine. The carefully researched 41-page report, called Assessment of
the Intergovernmental Saltwater Fisheries Conflict Between Passamaquoddy and the State of
Maine found that the legislature violated the MICSA by circumventing its amendment process
when it legislated on saltwater fishery issues without the consent of the Passamaquoddy Tribe in
1998, 2013, and 2014. The amendment process requires tribal approval for any amendments to
the Maine Implementing Act (MIA) — the state law that implements the federal Settlement Act —
that relate to “the enforcement or application of civil, criminal or regulatory laws” that affect the
tribe.

The report was co-written by Jamie Bissonette Lewey, chair of the Maine Indian Tribal-State
Commission (MITSC) and Commissioner Dr. Gail Dana-Sacco and researched by MITSC
Executive Director John Dieffenbacher-Krall. MITSC was created by the Settlement Act and
mandated, among other things, with continually reviewing the effectiveness of the Maine
Implementing Act.

“This report sheds light on the costly, ineffective and adversarial attempts to resolve this conflict,
including contravention of the statutorily mandated process to amend the MIA,” Lewey said in a
prepared statement. “We encourage the parties to the Settlement Agreements to engage in
pragmatic and constructive dialogue, with renewed commitment to advance conflict resolution,
openness, negotiations, formal agreements and mutually beneficial solutions for all of the
peoples who live within the State of Maine.”

The report documents the conflict surfacing as early as 1984. It remained unresolved and was
included in a 1997 report by a Task Force on Tribal-State Relations called At Loggerheads — the
State of Maine and the Wabanaki on the relationship between the Wabanaki nations and the
state.




That report found racism to be at the core of the troubled tribal-state relationship. “Racism is
experienced by the Wabanaki, but generally is not recognized by the majority society,” the 1997
report noted. MITSC’s current report says the issue of racism has not only persisted; it is
“central” to the tribal-state conflict.

“Throughout 2013 and 2014, the MITSC received reports of unacceptable and disrespectful
language in public hearings and work sessions on the saltwater fisheries conflict,” the report
says. “Over the course of the legislative hearings, five MITSC commissioners, the executive
director, and the chair reported several incidents in which prejudice was expressed in a public
forum.” After a particularly charged public work session on February 19, 2014, the MITSC
discussed the need to address racism, unacceptable language, the disrespect of Wabanaki leaders,
and the impact these factors have on tribal-state relations, and contacted some legislators with its
concerns.

The problem is based in part on ignorance of the status of sovereign tribal nations. “A significant
lack of knowledge about the governmental status of federally recognized tribes as sovereign
nations and confusion about the State of Maine’s responsibilities in implementing the negotiated
agreement reflected in the Settlement Acts persists,” the report says.

According to the report, more work needs to be done. “While the issue of racism and its impact
on tribal-state relations is central to resolving long-standing conflicts, it is too complex to
address in this report and requires a separate and complete inquiry. A deeper understanding of
the Settlement Acts, the issues that the tribes confront, and the importance of treating each other
with respect and dignity will increase the prospects for resolving long standing issues between
the tribes and the state.”

In one of many efforts to resolve the saltwater fishing conflict, Legislative Document (LD) 2145,
An Act Concerning the Taking of Marine Resources by Members of the Passamaquoddy Tribe,
was introduced in the Maine legislature during the 118th session (1996-1998).

The original bill included a licensing agreement between the tribe and the state governing the
taking of marine resources, the commission noted. The initial version of the bill acknowledged
enacting legislation related to saltwater fishing would constitute an amendment to the MIA — but
the provision requiring Passamaquoddy approval of any laws proposed in the contested area of
jurisdiction over the saltwater fishery later was stripped from the bill through the creation of a
“blow-up” or severability clause offered by the Office of the Attorney General (OAG). The
“blow-up” clause allowed the Maine legislature to unilaterally decide contested jurisdictional
issues involving saltwater fishing. LD 2145 also changed the definition of “sustenance” without
the required approval of the tribe, the commission found.

According to the report, the conflict centers on opposing interpretations of the MICSA and the
MIA. The Passamaquoddy Tribe says it never abandoned its aboriginal rights to fish within its



traditional territory beyond reservation boundaries without interference from the state. These
rights have never been abrogated since they are not mentioned in the extinguishment provisions
in the MICSA, the tribe says. The State of Maine says it has the authority to regulate the
Passamaquoddy saltwater fishery and prosecute Passamaquoddy fishers who fish according to
Passamaquoddy law rather than state law. The report points out that the articles of construction
in the MICSA say, “In the event a conflict of interpretation between the provisions of the Maine
Implementing Act and this (Settlement) Act should emerge, the provisions of this Act shall
govern.” The state has ignored that requirement.

The MITSC report makes 17 recommendations for improving tribal-state relations and resolving
the saltwater fishing conflict, including a return to the table by all government, conflict
resolution, and development of beneficial solutions for all of Maine.

Attorney General Janet Mills did not respond to a request for comment.

The commission briefed tribal and state leaders on the report before releasing it on July 17 and
reported their comments in a prepared statement.

After the MITSC briefed his senior staff, Governor Paul R. LePage said, “I congratulate the
members of the MITSC for their hard work in producing the report, and I look forward to the
continuation of healthy dialogue between the state and tribal governments.”

House Judiciary Chair Charles Priest said the report shows the urgent need for the tribes and
state to continue to work out conflicts together. “Both parties know that the ocean’s resources are
not infinite; both sides must recognize the Passamaquoddy’s historical dependence on the ocean.
Both sides recognize the State and the Passamaquoddy interest in ensuring that those ocean
resources continue in abundance into the future.”

Madonna Soctomah, the Passamaquoddy tribal representative to the state legislature, said,
“Saltwater fishing is not a commodity, it is a treasured resource tied into being Passamaquoddy.
Legislation that disconnects the Passamaquoddy from the saltwater is like legislation that would
transform me, or my people, into non-Indians. ... I will always be a Passamaquoddy woman. We
will always fish in the saltwater.”

Supporting the MITSC call for continued dialogue, Priest said, “The key to a fruitful relation

between the State and the Passamaquoddy is respect. The Passamaquoddy and the State will
exist for the indefinite future. This respect must also exist into the future.”



— APPENDIX XXII —

Cleaves on Maine Commission Report: Committed to
Discussion on Sharing

ICTMN Gale Courey Toensing
7/18/14

Following a new report that says Maine lawmakers violated the Maine Indian Claims Settlement
Act with the passing of a law this spring that limited the Passamaquoddy Tribe’s jurisdiction
over elvers fishing without the tribe’s consent, Passamaquoddy Tribe at Sipayik Chief Reuben
(Clayton) Cleaves says the tribe remains committed to finding a common answer.

RELATED: ‘Racism Is Central’ to Tribal Conflict with Maine, Says Report

“The Passamaquoddy People view saltwater fishing as an inherent right. This right was not given
to us by the State of Maine or any other state. We have always said that right was never
discussed during the Settlement Act negotiations therefore it is retained,” Cleaves said. “The
MITSC report proves what we have always known. Yet, we recognize other peoples now live
within our traditional territories. We remain committed to discussing how to share these
resources in a manner that does not harm the fish. As Passamaquoddy, we follow the fish—their
health is the foundation of our well-being, and everyone else’s, for that matter.”

The carefully researched 41-page report, co-written by Jamie Bissonette Lewey, chair of the
Maine Indian Tribal-State Commission (MITSC) and Commissioner Dr. Gail Dana-Sacco and
researched by MITSC Executive Director John Dieffenbacher-Krall, called “Assessment of the
Intergovernmental Saltwater Fisheries Conflict Between Passamaquoddy and the State of Maine”
found that the legislature violated the MICSA by circumventing its amendment process when it
legislated on saltwater fishery issues without the consent of the Passamaquoddy Tribe in 1998,
2013, and 2014.




— APPENDIX XXIIT —

Socobasin on Maine Commission Report: Not a Commercial
Venture — Our Culture

ICTMN Gale Courey Toensing
7/19/14

Following a new report that says Maine lawmakers violated the Maine Indian Claims Settlement
Act with the passing of a law this spring that limited the Passamaquoddy Tribe’s jurisdiction
over elvers fishing without the tribe’s consent, Passamaquoddy Tribe at Motahkmikuk Chief
Joseph Socobasin wants to make sure the Maine lawmakers know the fishing isn’t a commercial
venture — it’s a culture.

RELATED: ‘Racism Is Central’ to Tribal Conflict with Maine, Says Report

Socobasin wanted to remind the Maine Indian Tribal-State Commission “Saltwater fishing has
sustained the Passamaquoddy throughout all of our history. Fishing in the ocean is not a
commercial venture: it is our culture. Our relationship with the ocean is core to our concepts of
sustenance as a people living on this bay that bears our name. For us, sustenance has always
included components of barter and exchange. At the same time, we are very worried about the
damage to our intertidal zones and to the saltwater fishery. This is why we have set a high
standard of conservation and encouraged the state to do likewise. This report sheds light on some
hard truths, some very disturbing truths, about the relationship between the Passamaquoddy and
the State of Maine. It is my hope that the contents of the report will bring us all back to the table
with a newfound respect and commitment to finally resolve this conflict.”

The carefully researched 41-page report, co-written by Jamie Bissonette Lewey, chair of

the MITSC and Commissioner Dr. Gail Dana-Sacco and researched by MITSC Executive
Director John Dieffenbacher-Krall, called “Assessment of the Intergovernmental Saltwater
Fisheries Conflict Between Passamaquoddy and the State of Maine” found that the legislature
violated the MICSA by circumventing its amendment process when it legislated on saltwater
fishery issues without the consent of the Passamaquoddy Tribe in 1998, 2013, and 2014.
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Francis on Maine Commission Report: Tribe’s Complaints
Are Justified

ICTMN Gale Courey Toensing
7/20/14

Following a new report that says Maine lawmakers violated the Maine Indian Claims Settlement
Act with the passing of a law this spring that limited the Passamaquoddy Tribe’s jurisdiction
over elvers fishing without the tribe’s consent, Penobscot Nation Chief Kirk Francis said in a
statement the tribe’s complaints have been proven justified.

RELATED: ‘Racism Is Central’ to Tribal Conflict with Maine, Says Report

Francis said, “It is clear from this report that the complaints of the Wabanaki in Maine have been
justified. This report documents total disregard of the statutory rights of the tribes that require
our consent to any change in the negotiated settlement. By using legal instruments that are not in
the spirit of the law to influence legislation on aboriginal rights and place these rights under state
law, the legislature is trying to make the tribes perpetual wards of the State. What’s more
deplorable is that the state takes this approach on the most important core right of the tribes
which is their right to a subsistence and sustenance lifestyle and our right to self-govern it. It is
crucial that all of the parties return to the table to resolve this conflict.”

The carefully researched 41-page report, co-written by Jamie Bissonette Lewey, chair of the
Maine Indian Tribal-State Commission (MITSC) and Commissioner Dr. Gail Dana-Sacco and
researched by MITSC Executive Director John Dieffenbacher-Krall, called “Assessment of the
Intergovernmental Saltwater Fisheries Conflict Between Passamaquoddy and the State of Maine’
found that the legislature violated the MICSA by circumventing its amendment process when it
legislated on saltwater fishery issues without the consent of the Passamaquoddy Tribe in 1998,
2013, and 2014.

b
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Report finds state unilaterally restricts tribe's fishing rights
The Quoddy Tides by Edward French 7/25/14

The Maine Legislature has unilaterally acted to restrict the saltwater fishing rights of
Passamaquoddy tribal members by circumventing the required amendment process under the
Maine Indian Claims Settlement Act, according to a recently issued report from the Maine
Indian Tribal-State Commission (MITSC). The MITSC report found that the legislature did not
receive the consent of the tribe when it approved fishery legislation on three separate
occasions -- in 1998, when the first tribal saltwater fishing bill was enacted, and in 2013 and
2014, when tribal elver fishing bills were passed.

In the report, MITSC calls all parties back to the table to resolve the conflict and reminds the
legislature that it must follow the required amendment process. The commission also
recommends the use of memoranda of understanding between the tribes and the state to
resolve long-standing conflicts.

"The central MITSC role is to continually review the effectiveness of the Maine Implementing
Act (MIA). This led us to examine the long-standing and pervasive conflict between
Passamaquoddy and the State of Maine over the tribe's management of their fishery. This
report sheds light on the costly, ineffective and adversarial attempts to resolve this conflict,
including contravention of the statutorily mandated process to amend the MIA," says Jamie
Bissonette Lewey, chair of MITSC. She notes, "These are not just ordinary laws" that the
legislature is enacting to restrict the right of tribal members to fish. Instead, the laws are
amending a negotiated settlement agreement approved by the state, federal and tribal
governments.

Rep. Madonna Soctomah of the Passamaquoddy Tribe, who attended many of the MITSC
briefings, believes that the saltwater fishing rights of the tribes should not be addressed
through legislation but instead belong "back on the negotiating table with the federal, state and
tribal governments." She says the matter is an unresolved issue in the negotiated 1980
settlement agreement and should not have been introduced in the legislature back in 1997.
Emphasizing her belief in the rights of tribal members to fish, she states that the fishery "is how
the Passamaquoddy survived as a people," providing "a supplemental diet from the sea."

Bissonette Lewey says that if the legislative path is taken for resolving the conflict, then the
provision of the settlement act that requires tribal approval of any changes needs to be
followed. However, she points out that memoranda of understanding might be a better tool for
reaching a resolution that can be mutually agreed upon.

"Unfortunately, the state's legislative process is a unilateral process," Bissonette Lewey says.
In the 1998 tribal saltwater fishing bill, the language requiring Passamaquoddy approval of any
changes was replaced by a clause offered by the Maine Attorney General's Office that allowed
the legislature to decide contested issues in the fishery.

The MITSC report examines the saltwater fishing conflict since the passage of the Maine
Indian Claims Settlement Act in 1980. In one of many efforts to resolve the conflict, LD 2145, An
Act Concerning the Taking of Marine Resources by Members of the Passamaquoddy Tribe, was
introduced in the legislature in 1998 by then Rep. Fred Moore. The original bill featured the
development of a licensing compact between the Passamaquoddy Tribe and the state
governing the taking of marine resources. Though the initial version of the bill acknowledged



that legislating in the area of saltwater fishing would constitute an amendment to the MIA, the
provision requiring Passamaquoddy approval of any laws proposed in the contested issue area
of jurisdiction over the saltwater fishery was later stripped from the bill through the creation of
a "blow-up" or severability clause offered by the AG's office. The use of a "blow-up" clause
allowed the legislature to unilaterally decide contested jurisdictional issues involving saltwater
fishing. Concerning the impact of the state AG's office on the process, Bissonette Lewey notes
that while well-reasoned opinions have been presented from the tribes, there have been few
corresponding opinions issued from the AG's office. The report recommends that the AG's
office should provide formal, well-reasoned, written responses to legislative and administrative
requests.

The MITSC report also makes numerous other recommendations for improving tribal-state
relations and resolving the saltwater fishing conflict. The report recommends that the articles
of construction in the Maine Indian Claims Settlement Act must be applied by all parties --
federal, state and tribal -- and that the statutory process to amend MIA must be conscientiously
followed by all parties. Where the tribal-state jurisdictional relationship remains contested, the
state and the tribes should execute memoranda of understanding, and the Maine Attorney
General's Office, the tribes and the MITSC should routinely review proposed legislation that
could be considered a potential amendment to the settlement agreement.

"We encourage the parties to the settlement agreements to engage in pragmatic and
constructive dialogue, with renewed commitment to advance conflict resolution, openness,
negotiations, formal agreements and mutually beneficial solutions for all of the peoples who
live within the State of Maine," says Dr. Gail Dana-Sacco, MITSC commissioner and co-author of
the report.

MITSC briefed key state and tribal leaders about the report, which urges all of the
governments to return to the table and engage in conflict resolution. Chief Clayton Cleaves of
the Passamaquoddy Tribe at Sipayik stated, "The Passamaquoddy people view saltwater fishing
as an inherent right. This right was not given to us by the State of Maine or any other state. We
have always said that right was never discussed during the settlement act negotiations;
therefore it is retained. The MITSC report proves what we have always known."

Chief Joseph Socobasin of the Passamaquoddy Tribe at Motahkmikuk commented, "Saltwater
fishing has sustained the Passamaquoddy throughout all of our history. Fishing in the ocean is
not a commercial venture: it is our culture. Our relationship with the ocean is core to our
concepts of sustenance as a people living on this bay that bears our name." He added, "It is my
hope that the contents of the report will bring us all back to the table with a newfound respect
and commitment to finally resolve this conflict."

Chief Kirk Francis of the Penobscot Nation responded to the report saying, "It is clear from this
report that the complaints of the Wabanaki in Maine have been justified. This report
documents total disregard of the statutory rights of the tribes that require our consent to any
change in the negotiated settlement. By using legal instruments that are not in the spirit of the
law to influence legislation on aboriginal rights and place these rights under state law, the
legislature is trying to make the tribes perpetual wards of the state."

After the MITSC briefed his senior staff, Governor Paul LePage commented, "I congratulate
the members of the MITSC for their hard work in producing the report, and | look forward to
the continuation of healthy dialogue between the state and tribal governments."

— 94



"This assessment shows the urgent need for the Indian tribes in Maine and Maine's state
government to continue to work out conflicts together," stated House Judiciary Chair Charles
Priest. "The key to a fruitful relation between the state and the Passamaquoddy is respect."

The report finishes with the following summation, "The MITSC concludes that open dialogue,
negotiations, and formal agreements are mechanisms that are both pragmatic and
constructive. We offer this report with sincere hope for a renewed commitment to advance
conflict resolution among all of the peoples who live within the State of Maine."



— APPENDIX XXVI —

Debate heats up over rights of state to limit
tribal fishing of pricey eels

Douglas Rooks / Special to the Sun Journal
Sunday, July 27, 2014

When Newell Lewey drove up to the State House on the morning of Feb. 12, he was in an
optimistic frame of mind.

The Passamaquoddy Tribe had been negotiating with the state about a joint licensing system for
the upcoming elver run in March, which would be operated under a quota system required by the
Atlantic State Marine Fisheries Commission, a federal regulatory agency.

Lewey, a member of the Passamaquoddy Tribal Council and its fisheries advisory panel, was
hoping the Legislature's Marine Resources Committee would move ahead with a bill containing
terms for joint management, an arrangement that would provide quotas for several Indian tribes,
as well as individual quotas for all other license holders.

The tribes would issue their own licenses and be subject to the overall limit, but would be able to
allocate the catch as they saw fit, without an individual limit.

"That was very important to us," Lewey said. "We don't fish as individuals. We fish as a
community."

When the work session opened, however, Patrick Keliher, commissioner of the Department of
Marine Resources, told the committee the state Attorney General's office had decided the
proposed arrangement with the tribe would violate the equal protection clause of the federal
Constitution.

And, just like that, the framework for agreement disappeared. Once again, a promising effort to
manage a fishery cooperatively ended in disagreement and confusion.

"By 11 a.m., I was befuddled and bewildered," Lewey said. "It was like somebody hit me on the
head with a 2-by-4."

The committee, and the full Legislature, ultimately voted for provisions in LD 1625 that imposed
the same individual quotas on the tribes as for other license holders, despite the tribe's fervent
objections.

The Passamaquoddy Tribe objected to later characterizations in news reports that it had

"accepted," or would "abide by," the individual restrictions. Given the imminent beginning of the
elver season, Lewey said they had no choice.



Chief Joseph Socobasin said, "Given the dire economic problems facing tribal members and the
investment of two years in developing the elver fishery, the tribe made the difficult decision to
amend their own law to assure safety for their fishers."

In the last few years the elver run had suddenly become one of the state's most valuable fisheries.
The Pacific tsunami in March 2011 that wrecked several Japanese nuclear power plants had also
destroyed the Asian nation's supply of elvers, also known as glass eels, that are similar to the
American eel in its juvenile stage.

The ensuing run-up of elver prices, to over $2,000 a pound at some points, set up a gold rush
atmosphere along Maine's coastal rivers and streams. The Maine catch became sought after far
and wide, in large part because Maine is the only Atlantic state that permits commercial elver
fishing, except for a small quota in NorthCarolina.

The explosion of fishing pressure also strained the resources at DMR, said Keliher. "Until three
years ago, hardly anyone was particularly interested in elver fishing, including the tribes."

And as DMR began enforcing individual catch limits, it stirred up bad memories for the
Passamaquoddy, who had faced off with state enforcement officials before. Along the streams,
tensions were running high during the 2013 season, which lasted only a few weeks in March and
April.

In the biggest enforcement effort, state Marine Patrol officers arrested 63 tribal members with
tribal licenses for illegal elver fishing, though the District Attorney ultimately decided not to
prosecute any of the cases, and dropped the charges after attorneys for the tribe argued the law
was unenforceable.

Tensions over saltwater fishing rights have persisted between the state and the Passamaquoddy
for many years, and the conflict is now the subject of a report from the Maine Indian Tribal-State
Commission issued earlier this month. MITSC was created under the Indian Land Claims
Settlement Act of 1980, federal legislation that resolved claims by the tribes to nearly two- thirds
of the land area of Maine.

It provided substantial funding for land purchases by the tribes, and also "uniquely" placed the
tribes under the jurisdiction of state, rather than federal law. That is why, for instance, tribes in
Connecticut, New York and many other states were able to open casinos under the Indian
Gaming Regulatory Act passed by Congress in 1988, while Maine's tribes have not, since the
state has not given its consent.

In the area of fisheries, there have been differences over how to apply the settlement act, and the
Maine Implementing Act, since shortly after the legislation was enacted nearly 35 years ago.

The MITSC report asserts that the recent elver legislation, and other bills passed during the King
administration, violated terms of the implementing act, since changes require the consent of both
sides. The law, it says, should prevent terms from being imposed on the tribes. And the report
calls on the state to reopen negotiations as soon as possible.



"As I read the report, it says that the state should repeal these laws immediately," said Lewey.

That is not the position taken by the Attorney General's office, however. In a March 12, 2013
opinion, it says that, "reading of the statutes and the legislative history of the (settlement act)
leads to the conclusion that tribal members are subject to Maine's regulatory authority over
marine resources to the same extent as other Maine citizens and that MITSC has no particular
authority or role regarding saltwater fishing issues."

And the opinion concludes, "Although the Legislature has voluntarily granted certain privileges
to tribes in saltwater fisheries licensing, these provisions are not required by the settlement act
and the Legislature is free to change them."

The tribe submitted its own legal opinion, from Michael Rossetti of the firm of Akin Gump, that
describes how in Washington state, under federal court order, tribes and the state have
successfully implemented cooperative management to "promote positive tribal-state relations
without litigation."

Pat Keliher said DMR is still reviewing the MITSC report with the Attorney General' s office,
and that the legal questions it raises could result in additional guidance being offered.

From the Passamaquoddy perspective, the 2013-14 conflict echoed one that began in 1994 and
came to a head in the following years.

The tribe decided to respond to the first arrests of tribal members with their own show of force.
In 1996, Gov. Cliv Dore ordered the Passamaquoddy police chief to "intervene in any actions by
any and all person or entity interfering with our people pursuing their aboriginal rights to harvest
from our territorial seas with the strongest possible response."

DMR's director of law enforcement, Joseph Fessenden, countered, according to the report, that
"Marine Patrol (will) fully enforce all law of Maine and that any obstruction of justice of a
marine patrol officer in the course of his duties by any individual, including tribal police officers,
will be referred for criminal prosecution."

After a cooling off period, the state and the tribe vowed to negotiate. In 1997, Gov. Angus King
visited Passamaquoddy and Penobscot tribal leaders on their reservations, and the Legislature
considered a bill, LD 1625, filed by Rep. Albion Goodwin, intended to prompt DMR to negotiate
over what the tribe says are fishing rights granted by treaty, and not superseded by the settlement
act.

But in 1998, as in 2014, the tribes say that the state imposed its terms on them rather than agree
to a compromise.

Back then, too, 13 Passamaquoddy tribal members had been arrested for alleged fishing
violations. The tribe unsuccessfully attempted to get the charges dismissed; a District Court
judge ruled in the Beal case that the state charges could apply. None of these prosecutions were
successful, either, though in Cumberland County defendants did agree to pay court costs.



Scott Ogden, a spokesman for King, now a U.S. senator, said "Senator King has not reviewed the
full report, but as governor he worked on the administration of the settlement act and the need to
balance the interests of the tribes and state government entities.

He hopes that with the release of the MITSC report both parties will continue to work together to
reach a fair and equitable resolution.

There is little question that the continuing differences dismay and discourage the tribal
representatives. The report contains a section on "Impact of Racism on Tribal-State Relations"
and quotes the findings of a 1997 task force: "Racism is experienced by the Wabanaki, but
generally is not recognized by the majority society."

Racism is part of the context of tribal-state relations. And, in a passage that reflects divisions
over this year's elver season legislation, it says, "Understanding the nature of this relationship
and these responsibilities is fundamentally important in order to address negative prejudicial
attitudes and the prevailing public opinion that the tribes are seeking 'special treatment' rather
than seeking the respect due them as sovereign nations. In this case, racism occurs when national
and state governing bodies and citizens do not consider these distinct rights as legitimate because
they do not exist for other racial groups."

Joan Nass, a Republican state representative from 2004-12, recently was appointed to MITSC
and participated in the meetings that prepared the report for release. She said she was concerned
to hear, from tribal members, that "they feel the state is against them."

The difference in perception and conclusions run throughout not only the law, but in the way the
cultures perceive each other. In addition to the issue identified by Newell Lewey, the relative
importance of individual and community rights the report says that "the negotiations have
involved two separate cultures trying to talk with each other; the importance the Passamaquoddy
give to the spoken word over the written word, and the lack of evidence that the Passamaquoddy
signed away their fishing rights."

Even where the terminology is similar, the interpretations aren't. Take "sustenance" fishing,
reserved to the tribes under federal law. Does this mean only the fishery's nutritional value for
personal use, or does it also include the economic value represented by the resource?

The tribes claim that the state has unfairly limited the "sustenance" concept to exclude their
members from commercial licenses. Where originally it was left to the tribes to determine what
sustenance meant for them, a 1998 statute refers to sustenance as "activities of taking,
possessing, transporting and distributing," the report finds. It then adds, "This left out two
components of sustenance: barter and exchange, thus impacting the tribe's ability to participate in
the commercial fishery."

Then there are the different emphases on whether there is even an open question concerning
saltwater rights, which extend beyond tribal reservation boundaries into tidal areas.



The Attorney General's opinion says any separate tribal fishing rights exist only in fresh water,
not saltwater. But the report cites a 1997 statement by Richard Cohen, the state attorney general
at the time the settlement act was passed, and later MITSC chairman: "It is my recollection that
salt water rights and issues were not discussed during the settlement negotiations. They are
legitimate issues for discussion now."

Similar differences figured in the recent debate over the Attorney General's finding that the
proposed elver license system would violate "equal protection of the law" for other citizens. The
tribes say that under this reasoning, any separate arrangement could be seen as running afoul of
the concept, yet the tribes are already recognized as having separate status under federal law.

Lewey points out that license rules are already different in other respects. The Passamaquoddy
have for years issued lifetime fishing and hunting licenses, something that the state adopted only
in the past few years. "Was that equal?" he asks. "How can you say what differences are
prohibited?"

Pat Keliher says the tribes object to some agreements on fishing rights, but accept others — such
as separate legislation this year that expanded licenses for the Penobscot Tribe.

Keliher said the "equal protection" problem in the elver license dispute involved enforcement. If
the tribes didn't have individual quotas, but only an overall one, there would be no effective
means of imposing a penalty if the quota was exceeded.

"The tribe isn't a license-holder," he said. "They can't be fined. So who would you penalize?
It might seem the debate is proceeding in an endless circle. Keliher says he doesn't know if joint
resource management can be accomplished in Maine, but he says DMR is committed to

continuing the dialogue.

"After the bill (LD 2145) was passed, I continued to talk with the tribal governors," he said. "We
will remain at the table. We're not giving up."

He also rejects the notion that the state is "against" the tribes. "That's not the way we see it, not at
all," he said.

The MITSC report makes a number of specific recommendations that it believes could re-start a
troubled relationship. One is to use MITSC to review pending legislation to ensure it conforms
with the implementing act; it says it is now rarely consulted.

Another is to hold a "tribal-federal-state summit on marine resource co- management."

Will that be enough to open a new path for the state and tribes? "We hope the report will be

distributed widely, and fully discussed," Lewey said. "It sheds a light I don't think can be turned
down."
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NO, . 21EY1LIN2
OFFICE OF
THE GOVERNOR DATE _ August 26,2011

AN ORDER RECOGNIZING THE SPECIAL RELATIONSHIF
BETWEEN THE STATE OF MAINE AND THE SOVEREIGN NATIVE
AMERICAN TRIBES LOCATED WITHIN THE STATE OF MAINE

WHEREAS, the State of Mase is a sovercign state in its own night;

WHEREAS, the Passamaquoddy Tribe, the Penobecot Nation, the Aroostook Band of
Macmacs, mad the Houlton Band of Malisoets are sovercign sations in ther own right;

WHEREAS, the unique relationship betwoen the Sete of Maine and the individual Tribes &
a relationship between equals;

WHEREAS, the individual memberns of the Tribes are citizens of State of Maine, and

WHEREAS, the State mnd Trbes should work together as one (0 solve issues facing all
Maine citizens;

NOW, THEREFORE, |. Paul R. LePage, Governor of the State of Maine, horeby onder as
follows:

1. Every Department and Ageocy of State Govermment shall develop and implement a
polcy that:

@ Recognizes the relationship smong sovercigns that exists betweoen the Stase of
Maine and Maine"s Native American Tribes,

b. Promotes efTective Two-way commumncation betweon the Stne sad the Tribes,

c Ensbles the Tribes o provide measingfial and timely seput ko the
development of legislation, rules, and policies proposed by the Suite agency
o matiers that sigeaficantly or uaiquely affect those Tribes,

d. Establishes a method for notifyieg employees of the State agency of the
peovisions of this Executive Order and the policy that the State agency adopts
pursuant to this soction: and

L Encossrages similar comomamicatson efforts by the tribes.
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2. Every Department 2nd Agency of State Government shall designate a “Tribal Lizsoa™ w0
facilite effective comummication between the State and the Tribes,

3. The dutics of the “Tribal Lisison™ shall inclode:

Establishmesst of 2 communications plaa o facslitate Information shaning
between the Stwe agency and Trikal governmment;

b Creating and adopting standand operating peocedures o engage Tridal
Governments at the earlicst possatle juncture of the development of any
legislation, rules, and policies progosed by the Stale agency on mamers that
significantly or uniquely affect those Tribes;

< Advising the Chicl Exccutive of the State agoncy of issuses of concem 1o the
Tribes and the smpact oo the Tribes of proposed legishation, rules, and
policies; and

d. Other such duties as the Department or Agency may require.

4. In delivering mocessary seevices, every Department and Agency should strive fo pertact
with the Tribes 10 utilize existing resources 1o efliciently provide services, Further,
Departments and Agencies shall take into coasideratson the traditions snd castoms of the
Tribes 10 prevent unnecessary intorference,

5. Nothing in this Order creates any right, benefit, or trust responsibility, substaative or
procedural, enforocable at law by & party against the State of Masse, its agencies, or any
persons. This onder sinply recogaizes the unigue and &Estinet Tribal Governments in
Maine and 2 process for commumicating on an ogwal level, This order supersades
Execative Order 06 FY 10VI1

The effective date of this Executive Onder is August 26, 2011,

MK&M%&
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An Order to Promote Effective
Communication Between the State of Maine

and the Native American Tribes Located
Within the State of Maine

February 24, 2010
06 FY 10/11

WHEREAS, the State of Maine has a unique legal relationship with Native American Tribes
located within the state, including the Passamaquoddy Tribe, the Penobscot Nation, the
Aroostook Band of Micmacs, and the Houlton Band of Maliseets, as affirmed and set forth in
state and federal law; and

WHEREAS, the State of Maine is committed to ensuring an effective social, economic and legal
relationship between the Native American Tribes and the State; and

WHEREAS, it is vital to the well-being and prosperity of the State of Maine that the State
maintain and continue to foster long-lasting and committed relationships with the Native
American Tribes in Maine; and

WHEREAS, there are numerous unexplored opportunities and possibilities for the State and
Tribes to pursue mutual programs and policies in a collaborative partnership to enhance and
preserve natural resources for the betterment of communities and citizens in Maine;

NOW, THEREFORE, I, John E. Baldacci, Governor of the State of Maine, do hereby order and
direct that every state agency shall develop and implement a policy that:

1. Promotes effective two-way communication between the state agency and Maine’s
Native American Tribes;

2. Promotes positive government-to-government relations between the State of Maine and
Maine’s Native American Tribes;

3. Enables Maine’s Native American Tribes to provide meaningful and timely input into the
development of legislation, rules and policies proposed by an agency on matters that
significantly or uniquely affect those Tribes;

4. Establishes a method for notifying employees of the state agency of the provisions of this
Executive Order and the policy that the state agency adopts pursuant to this section; and

5. Encourages similar communication efforts by the tribes.

I further direct that every state agency shall designate a tribal liaison, who reports directly to the
office of the head of the state agency, to:
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A. Assist the head of the state agency with developing and ensuring the implementation of the
communication policy set forth above; and

B. Serve as a contact person who shall maintain ongoing communication between the state
agency and Maine’s Native American Tribes.

Nothing in this order creates any right, benefit, or trust responsibility, substantive or procedural,
enforceable at law by a party against the State of Maine, its agencies, or any person.

Effective Date
The effective date of this Executive Order is February 24, 2010.

John E. Baldacci, Governor
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Jamde Besonette Lewey

Maine Indian Tribal-State 7500

- . Haold Clowey
Commuission <o
Gl Daga-Sacco
1 Roy Partndge
Decomber 20, 2013 g,:..qnu.,
Lina Riymmonsd
Govermnor Pawd R. LePage Beuso Reynoids
1 Sune House Stanon
Augusta, ME 04333
Dear Governoe LePage

We wnite with decp comcern about the Elver Praject as deseribed in media repeets
peblished last month. The Elver Project is 2 joiat investigation of potential income fraud
lovolving the Department of Hoalth and Human Sorvices (DHELS) in collabortion wils Maine
Revense Services (MRS) and the Department of Marine Resources (DMR ). Although the media
has centacted the Maine Indian Tribal-State Commission (MITSC) secking comment on this
boue, wo have docidod thie the appeogriato responie is conveying ose coacens 1o you directly
befiare entering the public arena. 1t is im thas sparit of conflict resolution and the developmeont of
strong tribal-state relations that we wrile to you with considersble wrpency. While the MITSC
uadontands (he importance of mvestigating welfare frasd, we think there are deoper bawcs that
will come to the feeefront if the Elver Project is implementod the way thet it bas been framed by
the madin

Lant spring, 432 individuals reocived licenses o harvest clvers from the DMR, whule the
Passamagquoddy Tribal Goverament isssed $73 licenses %0 its citizens in 2013, The MITSC
qacstions why the State of Maine has chosen Lo Foces oo this paticular fishery when many other
comesercial fishenies exist including lobster, clams, urching, and worms for which harvesiers
may have failed w0 disclose income carsed from the sale of their casch. With the samber of
Pasanoguoddy fbeo exceeding the sumber of ofher clver barvesion by approximanely 133%,
the Elver Project will undoubsadly mpect Passamaguoddy fshers more than thase fishing with
state licemses. This potential dispeoportenae scrutiny becomes more questiomable when
considerieg the desa that the Passamaquoddy ostch was significantly less thee 10 of the total
civer harvest satewide. Such facts will mise mere guestions abost focused atention on Tribal
fishers.

If the Passamagquoddy license holders become the focus of this investigation just by
virtue of Beir level of participation in B¢ fishory and the dopth of poverty they caduse, the
Maine [ndian Tribal-Sate Comenision foaes that relations betweoen the Wabenali and the State
will be adversely affected. Additonally, the MITSC is very awsee that the vast majoeity of
Wabenaki panicipants in the chver fishery me very poor people. Any incomse derived fom
sastesance fishing elfeets aceds 10 be weighed agamat the grucling povorty the Tribo haa endured
a5 @ direct resalt of the Sesdement Acts—persisient poverty that the clver fishery did litthe 10
adate
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Furthermoce, we must recognize that the fundamental dsagroements over the inclusioa of
salt-water fishing rights under the natural resource provisions of the 1980 Settlement, and the
disproporticaate number of Passamagooddy citizons singled ot for civil and criminal fishing
complexity of these existing conversations between the Passamaquoddy Tribe and the State, we
encourage you 10 weigh carefully the imposition of additional sancticas oa Tribal citizens.

Govemnor, the MITSC bas boen very impressed by the level of attention your
sdministration bas given 10 Wabanaki-State issues. One of your grestost achicvements i
Execetive Ovder 21 FY 11/12 which explicitly obligates every department and agency of Stage
Govemment “to cogage Tribal Governments at the carliest possible juncture of the development
of any legislation, rules, and policies peopased by the State agency on matters that significantly
or uniquely affects those Tribes,” Our reports from Passamaquoddy MITSC Commissioners
bead the MITSC 1o conclode that no consultation has taken place concening the Elver Project
between the Passamaquoddy Trital Government and the State of Maine.

Lastly, it is crucial to raise the State of Maine's leadership in the area of Indigenous
rights when the Maine Legislature to the best of our knowledge became the first governmental
body in Noeth America to express its support foe the UN Declaration on the Rights of Indigenous
Peoples (UNDRIP). The Maine Legisiature adopied the resobution in support of UNDRIP oo
April 15, 2008, Article 19 of UNDRIP reads:

Saates shall coasult and coopersie in good faith with the indigenous peoples concerned
through their own represontative institutions in order to obtain their free, prior sad
informed consent before adopting and implementing legislative or administrative
mcasures that may affect them.

The UNDRIP Resobetion in combination with EO 21 FY 11/12 should lay the foundation for
bealthy tribal-state relations. We encowrage you and the Tribes 1o utilize these strong tools to
work out & solution that will not further exacerbate the poverty experienced by Wabanaki people.

You have expressed your concern about this deeply entreached poverty experienced by
@e Passamaquoddy People and all of the Wabansiki Tribes within the State of Maine. We urge
YOu 1o use your authority to order DHHS, MRS, and DMR to transform the Elver Project from
an investigative and potentially punitive ¢ffort 10 an educational coe ensuring all people
sccepting Suate benefits understand their respossibilities, and have the tools %o come into
compliance with any income repocting subject 10 benefit determinations.

Eiges
oho Di
Executive Director
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November 17,2014

Jota Dieferducher-Knll, ascutive Diroctor
Mamw Induan Teibal-Sute Commmaion

PO Box 241

Seillwater, Mane G440Y

Dewr Jobs,

| webse soday i respome 10 the concerns mised 0 your Decembor 20, 201) lomer sogarding » joim
vestigamon, reforred © as the “Fiver Preyect.” conducted by the of Mealth and i hurman
Servicms (DHNS) & collshoratcn with Mase Revenue Services ol the Dpartment of Marine
Rescurces (DMR) At the cutuee, lot me be cloar that B foces of this investigation dears no relationsdip
10 the presence of absesce of rival particgatscn in this fabery . Amy altompts by the moda b nduate
otherw v are parely speculative snd cOmphetery ink o

As you kaow 80 chver fidery bas been ssbyoct 10 eniguely stroeg scretiny o S Atlansc Sutos Marne
Foberws Commissn (ASMIC), the imervste masagenent bods who oversees O fishery  and Buve
Asve boes pettions to kst Amencan sels wnder the Endsngered Species Act. Sisce 2010, DMR has
docuanenod sgn e Sacrepan e deveeon han ewer and deaer reporied lasdings, wih harvesier
andngs demg sighificeanthy underreporiod  This daurepancy presented » nonsonng and enforcemern
challenge that DMR was obligatad 1 addess or ek loung e fahery ahogether At $40 miltios in
landed value this woull have been & tremendoos scomomic kws for he st sl oo | smpdy wonkd s
allow w0 ocowr The fact of s mvestigason hears no sdditonal burden or disproportionate sorumny for
bl partcipants 2 the edver ey tham on tate hcome helden

Commimcna Keaher was obdgated by law 10 repon e dncropancaes in landugs as it may have
Indw aned Nmadvkint repurtng of iIncome mowTing agane B viste  Ropardien of whe @ carnamg thi
Income, Bew hinork partopeton in the fuhery, or ther overall finasxial posttion, these s wmph 20
excuse for fadang 10 piry the appropriaie Waes on B moome 30 ogured by e e

Becase Sery comtinecs 10 be s cagoing Avesigation m Ows mater d 1 mappropeste for me 0
comment furder

Soceredy
?...‘5.’..‘:&’

@
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CHMINTOME R K AN Dewrst 20 €
EOWARD } MATLRES, Ourct 22
SUHARD G WOEOELRY Dane 1)

Sl TR A L RIOA . Daer e e
OO KRIGE R, Yhomen

AL P CRAUSAAS Benda i
MEMAZL O DEVIN MNesomte
FLEARTHT DAMORNIRWS Soaiiew
JEREMY O SAXTON, Hepwers
UINIXK € WEAVIA, Yo

BATYNE B PARRY Areni

PETEN DOAK Colambia ' b

FLAPN & RO RATHL alhdss

AMY B WEATOK Lageiet ey Anivn
CRANS AT AL Ui Cun

Surw of Maiw
Fobeuary 3, 2014 OV I NDRES AN W ENEY O T LG AT N
COMMITHER OF MARINS RESOL B b

Johs Dicfiesbachor-Kradl, I'xecetive Disecioe
Jamvie Thssonette Lewey, Chair

Cushenan Aathoay., Former Chair

Pt Bisudcs, Former Chair

Msine Indisn Trnbal Stase Comepinsion

PO Box 241

Stlbwuter, ME 04489¢

Ke LD 1625/ yeur ketter dated 23 Jansary 2014
Dhesr Disccior DNfTeabacher” Chalr Lewey, Toemer Chalrs Azthoay 2ad Bisulea:

Thask you for your Jester dated January 23, 2014 expressing your imeress and coscems with he sbove-
referenced Jegrsiation that is now before the Jodnt Standing Committee on Marine Resowces.

We would like first %o addross comments relative to $ae Marise Resources Committee not sending
copics of bills out 36 they are advertised. 1t s the resposnibility of all parties who follow legislative
actions % keep abreast of amy bil being proposed which might impect their conosms. Amyoes is
wylcome to add their email address ® the Comeritios™s Jist of [nterested Parties (IP's) 10 ensure that they
receive notices of the Marine Resonsses Commines s work sd may do so by contacting the
Comminee’s clerk, Diane Siewed. In the case of the MITSC, we would thiok that might be B¢ role for
the Execative Dicccsor. 11 sbould be noted that MITSC, $irosgh the Exocutive Direcior, s on the list of
I1P"s and does receive such notless,

Reganding the mture Of onpoing descussons and conmultation betwoen the Exceutive brasch, and Trital
leaders and representatives, in relation 10 adberence 10 excvwtive orders, s malier is one which must be
resolved with the Executve Branch of Maine Goversmeat. It does not fall usder the pursiew of the
Muine Resewrces Commitsee. 11 it rises 0o the level, wribal nad state relations woald be a saticr for

oversight by the legislature's Judiciary Commitee.

As you koow, there has Soon o great doal of mterest in LD 1625 expressad by seversd pardes and we ane
kocaly aware of how cringal it i to kave some resolution prive 10 the opening of the clver fishing
season. It is also lmposans that everyone involved realizes thar whasever action tkes by the Mamne
Leogislatare i also subject 10 actons taen by the Athntic States Manae Fisheries Commission
(ASMFC), which will meet the week of Febwunry 3™, 2014, Represcotative Kumieps is 3 Comenirsioner
of Bat body and will attend their proceedings in the upcoming meetings.

POESTARE PEASE STATION, ALCASTA MAUNE i) o LR LT e T B
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MITSC
February 3, 2014
Page 2.

As you rightly point out, deliberations svust take inlo consideration Current stateties at both the State and
Federal levels; additionally, all parties from the Legislative Branch, the Execetive Branch, as well as the
Tribes, must review all proposals carefully before crafting, changing or expandiag, current Maine statee,
We are confident that the parties lavolved will fiullly exercise these precations 50 &8 %0 avesd any
decisions which might be subject to unnecessary rodress.

We are aware from your letier, from testimony heard at the public hearing and from owr conversations of
your concerns as rogards LD 1625 as written., We are also aware that there have boen many hours spont
in talks and recogaize there remains further discussion befoee the final piece of logislation is voted. As
your recent coail indicates, the bill is moving wowards a peblic policy implementation that much beter
balances the needs of all parties involved, To that end, we stand ready 10 do whatever we can 1o ferther
those earnest and respectfid discussions.

We note that any Memorandums of Understanding (MOA"s) would. as you know, not be between the
Legislative Branch and the Tribes, but betweoen the State's Executive Branch and the Tribes. [t may,
however, call for enabling legislation which would allow the Executive Branch 10 move forward with
some of the proposed provisions. We stand ready 10 amend LD 1625 in a manner that will allow for
such.

Thask you again foe takiag the time 10 express your interest and concerns,  We look forwsed %0 future
discussions as we work towaeds flsalizing language in LD 1625 that ks, at the very least, somewhat

acceptable 10 all parties.

Sincerely,
% Grrae A Loy 771
Christophor K. Chair Walter A. Kumiega 111, House Chair
Committee on Marise Resources Commimee on Marine Resources
CKEWAKNMs
Ce: Members, Marine Resources Commitsee Covermor Paul LePage
Chiel Rewden Cleaves Attoeney General Janet Malls
Chief Beenda Commander Senator Linda Valentino
Chéef Kirk Francis Representative Charles Priest
Chief Edward Peter Paul Commissioner Patrick Keliher

Choef Joseph Socobasin Jerry Reid, Assistant Attomey General
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LICENSE AGREEMENT
BETWEEN
THE MAINE DEFARTMENT OF AGRICULTURE, CONSKRVATION AND YORESTRY
NURNEAL OF FARKS AND PUBLIC LANDS
AND
THE PENOBSCOT INDIAN NATION

LACENSE AGREIMENT (*Agroomant™ o “Liccrss™) made, elfective this | ] day of

2014 by seed between the Siwbe of Maioe, Depataret of Agricalue, Cormervasicn and Foositry,

by and ussegh the Peres of Parcks snd Larsh, (hereinafier "T1.") Of-ovad Rocmathona] Vebsilo
Office, with & mesling addoess of 22 State Nouse Station, Anpasta, Malne 043310022, and the
mn;mn“w.mummmmp-—
% § 1816

WITNESSn:

WHEREAX, the State of Malee acqurod hod parosst 10 8 Qubiclain deed froe the Beogpor &
Arcostuok adlroad dated Apeid 30, 2004, and seconded in the Macalaquis Couty Rogistry of Deads, May
5, 2004 i Book 1554, Page 124; sd

WHEREAS, » poction of sl laad acquived inchades She Katahdin Irom Works Rall Trsil ("Rl Tradl oc
“Liconso Arce™) that nune Syough the Town of Irowswille and Wilkamabarg Towrship (Appendie A)
vl

WHERREAS, fhe Tribe has Trust bied bs Willisrraburg Townhip; and

WHEREAS, the Trbe indtislly scccmed that Troet kand theough soads loostod 1o the west, Dt have
been chased by the corvost landowner; sexl

WHERKAS, carrecaly fhe only cther access % the Tribud Treat hnd s over the Katabhdin fros Warks
Mulsi-Use Rail Trail; aed

WIHEREAS, the Rl Truil oo snpport vebiche snflic sad ATV traflic oo o Rall Trall bs very Mgt
“ .

WIHEREAS, o Tribw ks comently constracting sn s00oss sead oo i Trust land in Wiliassdbeay
Towudip Bat will be completed be 23 yoars; and

WIHKREAS, the N1 wants to allow temparary velicho w0 of ihe Rald Tonld by the Tribel ireedbers,
fanir fanilica, geests snd conployocs during the poriod of thoir road comstnuction.

NOW THEREPORY, in conbderstion of the masual proselees conmsined ba this Agrearmeed, the
HPL and e Tribe do Sercby satanlly covesnnt and agroo a follows:

The BP1. harby gives pasalucion, revecebls 30d Srinable as peovided below, 1o the Tribe Soogh this
revooeblo Licernse 10 use the Licerse Ases for the purposct snd upaa the cooclitions st farth Beosinader,

to-wit: 15 cesior spon said Liconso Asxca with passonger welwcles $0 access Tribel peogesty.

The Tride coveraons sod ageees thet it will cosgply with off tervm, reatrictions sad condiioon et foeth
hercin.

Poge 1 o4
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L Ternn It bs the parties” lndont 1o have thils Agreeceont bo 3 cne yoar sosewable Licosse, peovided,
horwever, that this Licones bs rovocable st sy Uese aler ety (W0) days dee notice of the IW01,'s
Inbontion 10 canocl or revoke of when the wse for wivich Bls 1iconse wae ghom has boon sbandonsd o
sntcrially modifiod, or whonevor the feem snd conditen irmpased hawe been beokoen.

2. Omuenshlp: The Yiibe shall nof obtakn sy propeictiry intevest in the subjoct raalti-une rocront ol
il ¢

A Feer Anssssal Soo of $500.00 shall be paid by the Tvibe to be split evenly betweoon the Browavilic
Seoravsobele Clob, PO Box 296, Boownilic, MILOMI4 and the K1 Riders ATV Club, PO Bex 384,
Poowmvilio Joi, ME 08415, This payrent shall bo meacda on Mely 1™ of sach year fvis Agreceent is be
effct, A copry of the checks shall be Roewnsded %o BPL for cocond kecping parposss,

4 Xxpewsas: The WL will leoor 80 costs essocistod with sasirsiceance dus 1o vobioular pse of e Rall
Teadl,

S Probibliod Travel: Passcagor wikiedo tavel i peobibitad whea e Radl Trail bas cnough sow
cover 1 eappont mowmncbiling or whon I is posted chosed dus %0 sebursted soills. Travel ower 15 miles
per hour bs profbitod. Passonger vohkcles shall yield 80 all other Rail Trail users

& Prohibiiod Activithes: Plowing of seow b prodébited om the Rail Trail

7. Gate: A gato will bo mabateined st the entrence % fhe Rl Thsll. This gate will have double ended
plas 1o sccomenodaie & Stale lock sad a Tribad fock. The gate shall rernsin locked in the closod

pesiticn. Amyone passing Swoogh the paso shall lock e gate bebind thern,

4. Identification: All vohicles most camy o ltter froee the BPT. suthorising travel on the Rad Tesl and
lerve Hights sood harsed flasars farmod on wihvle deiviag on the Rail Trail

9. Irdermdiication; The Tribe, their fassilies, Scnds, crnployces, agenits or repessestesives erder snd toe
fhe Licerse Asea o their oom clak, The Tribe shall hodd the DIL haresless from amy sod ol claises, cons
and experncs (inclnding svancoable stiomeys’ Soos) arising fom the Tribe's see of 0 Lioese Arca,

10 Dasuwrance: At o munkraim, the Tribo shall provide sod keep in foree comprebenaive general public
Ommhoh“n-ybhm.w“hww.uum
darsage ooousing on St propesty o for sey wehicle or oquipesent wod In cosnoction with Rall Tiadl,
AL o tine shall the covernge be lest than $400,000 with respect 5 porscoal inflry oc Geofh 1 aey coe
pereon, nor boss than $400,000 with sespect 10 sery ooe occurmence, noc loss than $600,000 for property
dumuage. The Tribe shall provide the BPL with & copy of & cetifiesto of damraeco for o buurance
policics that cover the Liconso Asea and astivitios in snd on the [icorne Area. AN welticics (hat mse the
Rl Teall mnast carry liskilty insarance In smnts roquired by Maise law. The Tribo shall be resposaible
for insering its persoosl propasty againet boss or durage from fiew o ofher causes aed shall raintain
workers compovsation aod ofber inverance 21 may be rogaieed by law,

11. Netices: Ary rotice provided for of canceming this Agreessent shall be in weiing 3ad be deormed
maflickerly given whon sere by centified or mghitosad mail il seat w fhe respective addvess of cach paty
28 et Forth ot e bogirnsing of thin sgrecrmest.

13, Swrreader of Licesse Area. Upon termsbastion of this Licome for srgy reason, e Tribe shall
Pagelofa
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peaceibly servender the Licerse Area oocupriod by the Tribe i as good condinion s sech propenty
wat ol the tinse of (he Teibe's cotry o0 %0 the Licesss Asea.

13, No Recordieg, This Liconse Agrocnont may ot be moconded in any pebiic cogistry, The
recordation of fvis Licorme In any peblic rogistcy whalll sstocsatically revokos the Licerme without the
moed for feathor afficssative actica by seyy party,

14, Asslgealility. This License Agreoment may not be sssigeed
15, Intewpretation, This Agreomont shall be Interproted wnder e lawe of U State of Madne,

16. Yaties Agroemest. Thia docusont coratiluies e entire Apoensont betwoon the parsics
concerning fuls Licorae, No paety shall be bowund by sery repessantation or comeanication, spoloon or
wrilcn, ot cortained hovei

17, Cousterparts, This Agroamord sy be exoostod in soveral cosssdorparts, each of which shall be
doensad an crigizal, all of which logether shall conatitule ono :d the zame Agrocmrent,

The terrm, conditions sed corsideratioen of this Agroessert reay be alicred, snendod snd changed
froen tane % tisse by the sestenl sgrocrest of the Tribe sad fhe BPL. All shicoation, sencedments sad

changes raest be mado o wriing,

IN WITNESS WIIKREOV, the parties hereto have bad Sow duly sefhariand represectatives sign and
scul this Liccrne s of the day fiedl weitien sbove.

THE STATE OF MAINE
of Agriceltare, Cnsservation wod Ferosry

Deputrent
a. 2 Duvens of Parks wnd Facshs

Wires

LICENSRE
PENOBSCOT INDIAN NATION

LU C%%{.m

0000 mnd Todi¥ande bvn WoduTriel befoansiord boess Agviment Tual

Page Y ol4
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CERTIFICATE OF LIABILITY INSURANCE

DATE EONTIYT)
S/i8/73014

REPRESENTATIVE OR PROOUCER, AMD THE CRRTINCATE HOLOER.

mw-udmw

THES CERTINCATE 15 ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO SS0MTS LPON THE CERTIICATE HOLSER, THs
CENTWICATE DOES NOT AFFRIMATIVELY OR NECATIVELY AMESD, EXTEND OR ALTER THE COVIRAGE AFFORDED B THE SOLICES
BELOWE. THS CENTINCATE OF INSURANCE SOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISLNG NSURERS, ASTHORUISD

3 o The PURCpOan] et be ewdorsed 1| BUBRGOATION 15 WAIVLD, swbgect 13
50 bervna and condiBons of the polay, Conmain SoBies Sy Megnie an andiiamenl. A sialomast on this cortiicale doms not conlee rights is the

oo
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PO, Box 1388

| Bangos

Poncheeos Indian Natlion
12 Wabanaki Way

MR e

Indlian Island

" Xelley Septune, M, AAD
2697 947-734% 1.
roe S0

[ mowmans Txavelags Ine, Co,

SR ahaeis - Lo —

By - 148930881000
p - - .
- - L
'
h_mll-.' s
P L e
g ﬁ: | TTRTTT T TR N TR PRI TR IV e 1
X Lo anos | X | Loce M—J -
At o guesens | ¥
g-—uw * oo ooy 11 g.,g-:ua
BACEAS L g” w 1,009,
. m 18, S LAENIAIT 3330 Lmnou P r:‘__
u :m x ;____ >
e = Terac e e D
: S8 SSAEANE - Mae v ) 8
Al Mruse or Molestation LS LASNIMLE 13400 ELETEL BRI RS ALV DL T - $3a%0.
Liabilicy v 280, 00
Refax Co Dolley f0r Snelusionsry onboeoonsate shd opestal peovistone o
LCERTIMCATE HOLDER CANCELLATION

SCULLD ANT OF THE ABCNT (B 3CHBED POLICHES BE CANCELLBS B9 PORE

bapartmant of Agclowlture
Conservaticn and

THE EXPMRATION DATE TMERICH, NODCE WAL &1 ORUVERRD ™
ACCOFDANCE W ThE FOLICY FASAVWIONE

Bureau of Parka and Lande
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