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Daar Mr. Garbow:

The State of Maine has substiniad propesals 30 the Eavirenmental Pretecton Apescy
(EPA) 10 mplomont Waler Quality Standards (WOS) within winors set mlde For fodonally
rocegrened tribes usder appdcaMle sase sd Federal law for e inchading satemance
fishing (hereinafier descrited s Mesine Indisn Waters).' Toassist in your review of
Miinc's peopanals, yoo have asked Sor the Departmaont of the Interaon’s views regarding
tridal Esliieg 1ights s Makae and pesticalardy the relatioeshp between trided Gahig rights
and water gaality. W have reviewed applicable low and, foe the reasons explained
o, cooclude that all fowr of the Mame tribes — fhe Panolbsoot Nation, the
Masamsaquoddy Tele, the Hioukan Baad of Malace lnbane, and Use Arcostook Band of
Mictnses—have lodersly grotected tribal fishing nghts. |heso fishing rights sheuld be
Iken 910 scotunm n coaluting the adoguacy of WIGS in Maine.

1 Ovsooew ol Todal Fabeng Righes i Mo bulign Waters

As you are well smarc, the four fodamlly recognuad Indan wibes in e Sane of Maiw
e et [ usague sSalutory framowedk extadlishod by the masc-law Act 1o Implosscm
the Mane Indian Claiss Scitfostont (“Maine mplomentiong Act™)’ the surte-law Micmac
Sealement Act” the fodernd Maine Indian Chims Sctloment Act "MICSA™L' and 0

" W meer duat the eaact boendare of 2 bent s il bindy snd 1o G 10 Maike femain o @sporc
Fow enmmple, the Unenad Stames Ras nervomal o o bownal fied ry S Pysadiacat Nadiom spasist Maive
claming faa the Pessdncne Reoservarion incindes wasers o lhe Mais Siom of B Fonobuont River. See
Owdor am Fonding Motoes i Moscfone Aavom v, MW 12w OREMAGZS (D Malne Ve 4, i
f@ranting LIS motion 10 irterwene) . 1t i Soyoesd shie sooge of fhis bor to preetbacty idoonly all Maine
Sodian Wators The boostion of Motes Badiem Wamors for o Tribe wonded hos 10 by difined bunwdd on 43
srpdionble tuw. bnchading slantony langunge. spplbonhs feapey low doatring. g landd srsrved Iy oy
st semnd by e Urites persuam 1o satuee. W 00 not dabocan here oa i quocion of whathe the
Mune e bovw seidbinmnsd Dadorng raghts snrioads o Dralins lasads and bovidiescn
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Acts”™).

There is no dispete that the four Maise tribes have hstorically engaged in fishing in
Maise waters and that fishing is an important cultuesl and economic activity for Maine
tribel members.” Because of differences in their history and spplicable statatory
language, the fishing rights of the two Scuthemn Tribes—&he Passamaquoddy Tribe and
the Pencbscot Indian Naticn— derive from different legal scurces than the fishing rights
of the Northern Trites—the Houlton Band of Maliscet kadians and the Aroostook Band
of Micmacs. But all Maine tribes possess fishing rights that EPA should consider when

mnalyzing proposed water quality standards in Magze.

The fishing rights of the Passamaquoddy Tribe and Pesobscot indian Nation in their
Reservation waters' are cxpressly reserved” fishing rights: the Maine Implementing Act

"R 102170, 105 Sea. 1140 (¥991)
* s MICSA, Congrens formally coafirmed fhe faderal recogeition of the Pescbocot Nation, the

Tribe snd the Houbon Band of Mallsoet Indiare. 235 US.C § 17250 Fodernd
was extended %0 e Ascostock Bund of Miceases dleven yoars later with the eractment of P.L. 102-171
(Sec. 6(a))\ 0 now fheae four Maine ¥rhes e roogniand & oligile for @ rights end beacfits of ladian
wibel status. See penerally 25 US.C. § €79 1(0) (providing for listing of Sacerally recogaioed wibes that
are ol eactied % “warvices providod by the Urited States 10 ladinss becauns of Owir e @ Indiass™).
" Neocably_ several sandalons provisices i Maise lre recopaine and wgeahiy eacoswpe e contrarg
ceatriity of fishing 1 (he tracicions snd beslth of Maise trbes. First, the Scate of Malas recogalres sad
faciBastes fishing as & coneral part of dal celtare by hssing permits 1o Yl members  fish in Makss
waters s 00 cost. 12 MRS, § 10R5MF). Second, e State has enacted legislation providing for speciel
restment of rbel members eagaged b fishing %r mance orpasiims, cxempteg Samn fron masy e
permiting requremcrts and feoviting o Woed cumpton for mazy Tibal notenance and corerscedal eses.
12 MAS §600A. Converns of the wibes with e process by whick this language wis sdepied and
shiection o the deflaiion of sustonince e explainad (3 & recent report by the Maine Tribal-Sise
Coexnission. Me. ladian Tridel-Sune Comm's, Asmement of the Mntergovernmental Soldeater Flaberies
Congflict between Passemaguoddy end the Save of Maine (2ane 17, 2014), avalieble o
b www_mitac orpidocumenty 148 2014 ) 0. 2MITSCo0k- WED. pdf (“Comezission Saltwater Faberies

Ragort)
' 30 MRS, § €200(5) (defining Pamamaguoddy Indian Reservation as “thoss lands rmerved to the
Passamaquoddy Tride by agreement with the Sute of Missachusetts duted Septombar 15, 1794™ qucept for
laewds trumsferved bry ©w0 Tride afer these treatios but before cnactraent of e Maise Implemeating Act, aad
with cortain additional specifications); § S29X(T) (defining Pencbacot Indien Reservation & “the islands in
(he Petwdmcnt Krver rserved 30 the Percbecot Nattos by sgrocmanyt with the States of Mussachusetls and
Maine™ exoept for ihands Tunsfierred by 0 Tribe after Bhene teatics but befiore The ensitment of the Maine
lemplersenting Act and with 0w sddiieon of oter Goofically coameratod parvels). Legisladve hstory
confirm el Dve Reservrions inchuds riparisn and Lmocl rights snder State lew or treetes

The bounduries of e Resarvations wre limitod 1o Bose aroms described i the NI, but

inchode sy riparien or ool rights mpressly reserved by e original tresties with

Massachuses of by opmration of wate low.
Stte of Mains, Maine lagivltwrs, Jole Select Commitioer on e Indian Land Claims, Report of
e Mot Select Commnits oo Indien Land Clukes Relating to LD 2007 “As Aot w provide for
Inplomestacion of e Settlement of Claims by Indiess in e Sute of Maine and 0 Cronte

Indian Terriory snd Pencbecot kadies Tesriory," ot p. 3, para. 14
A“Mhmﬁhbuﬁnwu Section (20M4)'s sasesance

faliing right sppbes theae Resorvations setaned by e Soudarmn Trides fire uader treaties aad sow
wader the Sexloment Act, soc ruprs note 8, since shoriginal thnes. Congress ssod 3a apt phrase G
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the right of Pencbecot Nation sad Passamaguoddy members 1o “take
fish . . . for their individual susesance™ within their reservatioes free of state regulation.”

These stnsority-acknowledged fishing rights are rooted in treaty pearsntees'' that were
upheld through ®e Sestlement Acts. The Passamaquoddy Tribe's 1794 treaty with the
Sune of Massachusetts explicitly reserves & Passamaquoddy fishing right & the St Crotx
River (then knowa as the Schoodic River): the treaty gusrastees “1o said Indians the
privilege of fishing on both beanches of the river Schoodic without hindeance or
molcstation.™? The Pencbscot treatios of 1818 (with Massachesests) and 1820 (with
Maine) do not expressly mention fisbing rights because Shey did not cede the Penobscot
River, explicidly retaining islands and grmnting to nso-members only the right 1o “pass
and repass” the River. The Pesobecot Nation had histocicallly relied on fishing, sad the
islands menticned in the Treaty would have beem of litthe value if Shey were not

scoompanied by fishing grounds. "’

The Maine Implomenting Act further peovides for tribel sustenance fishing in certain
ponds on laads located cutside the Southern Tribes” reservations, but held in trust by e
United States as part of the Indisn territories established under the Settloment Acts. The
Southern Tribes have exclusive authority 10 conct codimances regulating ©e taldeg of fish
o poads of less than ten acres in their trust lands which “may iaclode special provisions
for the sustenance of e individual members of the Passamaquoddy Tride or the
Pesobecot Natica.*™ The Maine Implementing Act also includes special provisices for

captares D reserved right coacept In B logaalatve hastory for (he Fodersl Maine Indien Claims Semtlemant
Act, chirscterizing fishing rights as an example of natural resceroes comidered “expressly retained
sowercigs sctivities * HR. Rep. No. 961353 w p 15 (1980)
* This reading is cssblished by haguage In 30 MRS, § 20X 4)

Norwithatarding sy nde o repuntxe proeseigatad by e comeluon or sy other lew

of the State, the members of the Passaaqeaddy Tride snd the Penobecot Naticn may

ke fich, within the boundaries of ther sewpedtive Indien reservaziona, for S ncdvidual

sestenance sebjoct to the Erxkationn of sebeectnon € (providing for e State 1o imit sidal

Sulving If necessary to protect the stock of fish).
State regiacios s aliowed cely o the case of comservbos heoessily, as bid out s the Maine
Implomenting Act ot 30 ML § £20006)
' These treaches ware State treacies, segotisted sct with (he United Siates but with t Commonweakh of
Massachasctts, Maise lter adopand the respone iy ©0 implersent Sieve boaties in i stade (onstingion.
Soc Maise Cosstitation, Ant X, Sec. §:

The sew State shall, 88 3000 &5 e Mooy srangoments cas be made for fhat perpose,

maurve wnd porform all e Guties aad cbligations of Gun Commoswenlfy, twwards the

Indiars within seid District of Maine, whether e sxme artee oo tresties, or ofberwise.
Availsble 1 My Owww maine govlegistowiid/const | K20 pef. (Note that per Art. X, Sec. 7, Bhe ot
quoted bere s omited Dom prisad coples of e Maine Comstitution, but sill remaing e foeve and effect. )
The Setfiement AR preeags vy cosvary laguage (2 the tresticn, but the legislative hishory Gacussad in
mn:&ﬁm“m**hmmnﬂﬁﬁ
" The tent of S0 woaty I avadlable at hespfwerw wabanaki com/| 794 _weaty M.
B See g, Alaka Poole Flaheries w U5, 268 US T8, 8659 (1915) (holding that where Congross e
nside lands for O Metlakabels Indiann, » MNabing tride, & impliodly rescrved fishing rights In the adjacenc

walery
"NMAS M)



replation of conain wances by the Masne inudizn Trbal Stse Comminsion ' Ths,
dheeuph the Maine Implomering Act (he State has secognised she Southern Tribes'
ssonunce Sahiang rizhts wakin their sermsarics, and the iimpoeunce of fish w irikal

Al the torm “sustonance™ i not defmed in the Sertloment Acts, 1 is reasosable o
conelinds that the serm escompasion, 3t h minimum, the noton of tridal sembons mkng
fish 10 movend e sastain thomschves. Maoroover, the indian law canons of construcion
roQuine that amvigates 15Is i statutes st B constucd “most favoradiy wweeds ribsl
interete.™"" Where fishiag rights of smaditionsd fiking trihes are concemed. this rule of
liberal constructon applics with specid ferce: one court Bas hoid that treatics et he
m*mmhmmmwuwnum._.
cpecaily the refervace & the right of taking G ™" The term “sustenmce” in mctisn
6207(4) of the Maine Implemensing Act should (hus be comtrued beoadly'
Incorpoeate ot east B right of wibal mcmbers 10 Lde suflictent fish o nounsh s
suntain thess, ' with mo spocific guantiastve limats other than the coamervatson nocomily
liewit that the sumnocy larguage specificaly plxces on the tibal fishing nghe. ™ When
inkerpecting the scope of the Muse tibes” fiabing nght & B¢ I0Des would undeestand
ihem, EPA showdd coasider that $he trbon” abiity 1w fish was, sod contmoes %0 he.
essontial %0 their lvelihood snd caltore.

The wosrves of e fishing rights of Maine s Nosthern Tribes are dilferoat in that they arc
ot discussed explicily in the Scaloment Acte. However, expeess nguage in a stante or

¥ Dt Csninimicn o a0 inrmporamemcrts| hody made of of ronbers ippeinied by Be Trides ind e
Ste M0MAS FANIT MDNUA § A0 mehorans tha Commmisbon s prarsuigany Seleny reles st
wm.mmucmuwmuuwz’nws
rrRorics, WAng 90 SOCOWIE e Teds or denbas of B Wb 1o cutabilisd Mishery practicos o the
wwrtenancy of Be wdes or 10 cormrbuie o the cvosanne ndpuraden o of The tribes

* Rvcem Sond of Lacsows Mavie Dndiy of Rine Resovsetios o Sohwivascpger, 800 F 14 1019, 1002
(0 Clr 20000 Kow wine Ahmanans v Bacdfont Taska, 471 LLE 790, 764 (1803) Stamtas w10 o
corntraed liverally m fover of the Idases, wih yadiguses PoorTsins mmergreted m thear haneln’) e
Indian cenoms of Constreethon Rave heas hedd b apply & st of e Soukinmmt At Tev mfu
poee 4K el accompan Ty bl

" Wastvaphen v Waxh Sute Commwrondd Pansonger $ g Fonvef fon W 440 U S 858, 470, 424 (1)
" Tribes e srgeed Tt i wddrion 50 Sabeng for aadnidusd consarngtaum, the Geliskmn of sesesarco
Wadtharally Noarmurass rwe ofar cwnponssts SN s onchenge . Commisicn Saliwiney Fahores
Report, s sone 7, m p 2221

™ A sady preparce for EPA 0 collabocion with Sie Matre Fribes disanscs what lovel of fish
Commmrrgrim m regreveniaing of snbesssce Tadey o Maios ledos watens  Haper. Barbars asd Dieren
Rarcn, Fabynds Trmlivone’ Ovinrad [ lesans Lipoowre Soonarm, preparsd for EPA n colldbortivn
bt e Maber Totn Saby 9 2000 avaitdic o MIp O o agagom rabon 1 god s B OV TXTCA paf
™ This sammry presisws esabBabing 3 right of the St 45 repaistc 1 bemted whastioes of comeryaon
rocewty b comdatems with the fodone] conmmnes bew vl Tow Claied Tharws . Chayrm, T8 1 20 1418,
1406 [ Cir. 1999) [Bescriting Tindings ¥ue conrs mest ashe m arthr 1 sphold regelation of weaty righes
10 4 Bad, nchoding el “Satos s carealor B Relocton of She Boaty FIgM D UKe T -
ohapoctiny e Ounl #iTh B Conservalind of The TEA ruem for shier anen ™ Canted Shares v. Markhegroe, 384
F.Sepp FI2, 000 (WD Wash, 1974) ("Notder e Indlans sor fhe mo- Lindlns oy fsdi b & manien oo
bor ety The srumrcs on 40 grwernpt i1 sotadly )



treaty is not necessary 1 establish $he existence of & trital fishing right ™' Tridal fishing
rights are implied through sn analysis of the purpose of these land setiements—io creste
 permancot land base—and the trust property infercsts created pursuant 10 the Acts. As
described below, these fishing rights are also rooted in state common law om the right of
riparian owners to fish om their properties in addition 1 the Seslement Acts and fedenal

comemon law on the importasce and derability of tribal fishing rights.

The fundamental requirement for & fishing right is access to fishable walers, snd

legislative history for the Maine Implementing Act specifically addresses the issoe of the
tribos” accoss to walery in conmnection with thelr trust lands:

Asy lands scquived by purchese or trade may inclede ripariss or littlorsl
rights to the extent they sre conveyed by the selling party or included by
general principles of law. ™

Thiis language allows foe riparian sights 1o attach 80 the tribal trust lands beld by e
Ussited States for the Northem Tribes, which are scguired by perchase and then put into
tust ™ In Masine, & right 10 fish is & right “included by general principles of law”™ when
riparian lands ave soquired, ™ and this language s confirms that Maine's legislature
recogained the right of the Maine trides 10 eagage in fishing oo their reservation and trust

1 e hunting and fdving rights that were hold 1o servive lermisetion of the Tribe's stades & & fodernlly
secogrined Yo 0 B0 sominel Case Memominey Tribe of Mndicns v Cvted Sioter were covated by ey
Maguage providing hat wibel Jad woeld be “held as Indien lends are held. ™ 391 U S, 404, 80506 (1960).
See albe Univod Soves v. Dion, 476 U S, 704, T8 (1986) (explaining that “{a)s & genernl rele, lndiees enjoy
exthasive ety rights 10 bane and Neh 0a luads seserved %0 o, enies sach rights were clearly
relinquished by very ov have been modified ¥y Congrem,” and fhat these rights meed sot be expremly
mentionsd ia the waary). S mguissory Jerisdiction is sof incompatibic with & tribal fishing right, e
eximence of state lyws dealing with vl flshing in Makne, sev rpva note 7, seinforces faat the Siate
scknowledges e importasce of ridal Mishing rights. Carcle T. Goldberg & al, AMESICAN INDUN Law:
NATIVE NATIONS AND THE PEDeraL Stsmam | 17778 (6eh od. 2010) (™) s bmporsant 50 soe that
rﬂd—l-ﬂ-“*“mﬂm*.udh‘)

State of Maine, Muine legislatere, Joint Seloct Comanition 08 the ladien Land Clabma, Report of Se Joint
Select Comenitios oo Indian Land Claiss Relating 0 LD 2037 “An At 1o poovide for Implementation of
fhe Sctfoment of Clairza by Indiars i the State of Maine and 1 Croase 0w Passamaquoddy Indes
Texlory snd Pescbecot lodies Territory,™ ot p. 3, pars. I4,

B See 25 USC. § 10X for “harsd or saturel rescurces % be acquired by B Uniod States
1 be beid n tast for Oae of the Houlion Buad™); 30 MRS, § 6205-A (providing for scquisison of
*Houlton Dand Trast Land™, PL. 202-171, 105 St | 143, § 5 (peoviding for soquiskien of * Arcostock:
Band Tres Lands™ 20 MRS § T20002) (defining Arcostook Band Trest Land).
> The right of rigarian lndowsen t fish s prodicated an bot Siste and fodersl comeon lew. Based oo
the Golaak Maine property rele, owners of riparies lead elso swn ol 1o the trend, or middle, of mout
srenms. Wivom & Son v. Nervaberg, 107 Ma. 207, 211 (1910) (W0 respect 1o S righes of e
i» Doetable and non-Gxial siresmn, & s e settied low of this Scate Bat be owms the bod of e

river 1o the middle of the siveam and ol but the pubiic right of passage.™). Riparias property owaers have
the 10 foh on Sueir S Sov Anrwers 1 Questions Propossaded 16 e Justices of 8 Sauprame

Court by the House of Representatives, 118 Ma, 500, 307 (1919) (noting that “{{he riparian
propeicior has $he right 10 ke fish Bom e water ovar hs own nd™)
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lands alike when these lands are riparian to fishable waters, On the Noethern Tribes' trast
lands, this right is subject %o reascesble State regudation. ™

Even moee importantly, however, e Nortem Trides™ have more than the right of s
Maine citizes 10 fish - they have the right to 3o 50 on kands set aside and held in trust for
Bem. The establishment of trust kand is coe of the most important fancSons $e United
Statcy performs for tribes. Trust lands provide 3 pormanent land base, protecting these
lands against loss,”” and providing territory over which tribes may exercise

subority, albeit subject to the constraints imposed by the Settlement Aces™ Trust lands
also protect and sustain tribal culture snd ways of life, incloding tribal sustonance fishing

B e Setmlement Ach provide that Stse lew spplics 10 the trast lunds of the Nerthers Tribes. We descride
s & 4 7ight of “Yeasassdls raguiacion”™ bocasac the Settlemant Acts did ned contenplate aad shosld 0ot be
soad W0 allow State lew Out i Giscrissinatory againat tribes or a0t consistont with the Sestement Acts,
intheding De fodersl papose of holding this land base in tuat. In soction 1723(a) of MICSA, Congress
ppeaved 30 MRS, § 6204 of the Muine buplementing Act regarding the spplication of sate lew 1o ladien
landa, pecifyng et Maime crvil and crimanal lrw wosld gerenly spply © Beae laads Wik conforriag
civil snd crimviral jerbdiction on the Siste of Maine over 9w Northam Tribes’ oust lands, nothing i
section 1723 sbrogates fodensl suthority 1o protoct these wibal st lads. 135 US.C, § 1T23a) reads:

Rxcept ss provided is section | T2Ne) [dealing with Indias Onid Welfw Act deflnisionn)

wd secton 1 T24(dN4) soguisition of lnd and sl resowces for the

e couts of Dhe Sume, 10 he same et a3 any odwr peros or land therein.
* This dhscussion s slmed ot e Northens Tribes, bt we aote that some of the Sosthers Tribes” Tarlodiea
inchade lunds held in trust that would hawe fishiag rights based on s sarme trust land focssed snalysa.
Some, bt mot all, of hese lands have Mishing rghts confrmed roegh odwer itassory lsagaage, se¢ raprs
nofics 1415 aad scoompanying tewl.
¥ Por the Houlton Band of Maliseet Indisss, 30 MRS, § 6235-A()) Gescrives restralats agalnat allenation
of thene taat lande. The same language applying 10 B rest laad of e Amosteck Band of Micmec s
found 2 30 MRS, § T20M(Y). With ceupoct o the Micmass, legislative Nistory s even plainer et
Congrom intended Bhe trust laads 0 provide s bend base for subnistonce papeses. “The ancestors of e
Arsosook Micma: made & livieg st migrory besteny, Tappen, faher and gatheren enti) e | 9*
contwry . . . Toduy, withost o tribal subsistence base of thelr own, most Micmacs is Norfhern Maine
oeoupy & niche at the lowest lovel of e sockel onder.™ 5. Rep. Nou 102-136 at 5,9 (1991) (quoting
of Dr, Marcld EL. Priss).
® Buen for de Norearn Tribew, ¢ Maine Inplementing Act recopnioes that (he tides may staln conein
sspects of governmencal scthorkty ower tridel members. For cxample, 30 MRS, $6209-CY 1 )a) provides:
The Moskon Dend of Maliscet lndlaa bas the right jo cxercise eachaive jurindiction,
potcatial term of Enpriscesmest does not exceed coe your and (he manimem potential Miae
dom not excoed $3,000 snd Shat are commitied oe the Houlton Band harfadiction Land by
a member of the Moubon Bend of Malisoot Indiass, cxcept whea commined againsi &
person whe i oot & memsber of he Houbos Band of Maliseot Indiars or against the
praperty of & person whe s sed & memier of the Howbon Band of Mallweer Indian.
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practices, which fosters tribal seif-determination ™ The legislative history for MICSA
mhhﬁmd@‘.mh“)&uﬁ.ﬁ.u
base was 10 peeserve thelr cultere.™ The comnection between fishing rights and land
ownership is particularly emphasized in e Settlement Acts: the Maino i

Act defines @ “land or other natural resources™ % be purchased with federal funds mad
placed into trust as “say real property or ofher natussl resources, or any inderest in or right
mvolving sy read property of ofher natural resources, including, but withowt hmatation,
minerals and mimeral rights, Smber and timber rights, water and water rights and hunting
and fishing rights™" The exercise of these fishing rights by Tribes is fully consistent
with Hhe Setflement Acts. ™

In sum, the Federal Government & the owner of the trust lands for the benefit of the
Trébes has a substantial interest in providing all Msine wribes, aclading the Noethem
mm.wu?umumau-—u
pesctices and culteenl activities.

2 Tribel Fishing Righes lnchde the Sebsidiary Rishi s Sufficiess Water Ouall
% Render the Rights Measagful,

In Maine, EPA must determine how tribal fishing rights intersect with EPA's suthority
under the Clean Water Act to appeove or disapprove State WOS. We are not awsee of
any case Jaw addressing s identical situstion 10 the one reised by Maine's proposed
WQS. However, Federal courts have acknowledged the importance of permanent,
eaforceable fishing rights for tribes and have imerpreted these rights expansively.

Tribal fishing rights encompass subsidiary rights thet are not explicitly included in treaty
or statutory lsnguage but am nonetholess necessary (o reader hess mesnéngful. For
example, i the 1905 case United States v. Winans, the Supeeme Court beld that » tribe
must be allowed 10 Gross privete property 1o scces traditonal fishing grounds >

* Soe Finel Rasle, Asquisitions: Appeals of Land Acquisition Decisions, 78 Fed Reg, 67921, 67929
(Nevember 13, 2017) (noding in Backgrownd seotion that tiking lwnd into trest sarves the “poals of
:-qmummmu“-umumnmd
(3]
" Sen. Rep. No. 96957, ot 17 ("Nething in the senlement provides Sor sooultunsion, nor is & S busent of
Congrem o dista® he cultrsl imtegrty of Be ledian people of Maine. ™). Seversl of e Malne tides
mbmited comrnest: 1o e EP A shout Maine's WS descriding the conmtrality of fahing 10 thelr culteres.
N30 MRS § Q00) (Bmphasi sddod). MICSA inclodies thin definition almont verbatin @t 25 USC. §
1720) 25 USC, § 1724d) ssthortzes the Sccrotary 10 “expend . . . the lead soguisition fund for the
pepos of scquiring lend or senwral resowrces for Be . . . . Houlios Band of Maliseet lodiern.™ Emphasis
sdded. Section 3(n) of the Arcostook Band of Miceses Setbement Act, P L. 102171, pravides similarty
that the Secrotary b suthorined "to expend . . . the Land Acquiniion Fund for the parposes of scquiring
lend or reberal resonsves for the Band™ wnd Gefimes razaral resonarces 1 echads Maling righs ot section J(4)
" Revogniring that Maine Wides bave 8 Uil fishing right would aot mpinge wpos Malne™s right ©
repainte soch & fubing right The existence of 2 tridal fsbving right does 00t affect or preemge Maine's
sepdtory jurisdiction s deserided in 13 US.C § 172500
T See sepre sote 30 and sccompanying tonl.
198 US. 371, 384 (1905),



Similarty in Kitthas Reclomation District v. Swyside Valley Irrigarion Districr, the
Ninth Circuit held that & tride’s fishing right could be protected by ing wWater
withdrawals that would destroy salmon eggs before they could hatch.™ In Gramd
Trawerse Band of Onawa and Chippewa Indiams v. Director, Michigan Departwent of
Natwal Resowces, the Sixth Circuit found that the treaty right to fish commercially in
the Great Lakes includes a right 1o temporary mooring of treaty fishing vessels o
comemercially. ™ While e issues presentod by diminished water quality in Maine are
difSerent from the issecs prescsted by inadequate access 10 fishing places or the need %
protect fish populations, the result for tribes if water quality in Maine Indisn Witers is
not protected is the same: Indias tribes will not be sble 10 fish for their sustenance

heaxfully.

The rules in the cases identified above are all varistions ca the fusdamental holding of
Washington v. Warkington Sate Comenercial Passenger Flshing Vessel Aszociation that
tribes with reserved fishing rights are entitled %0 something more tangible then “merely
e chance . . . occasionally 1 dip their nets into the terriiorial waters.*"’ The holding of
Washingson, while specific 1o the treaty langeage o sue in $at case, is consistent with
similar Boldiags from other courts examining the questioa of whether a tribal fishing
right implicitly contsins withim it the right 1o sdditional peotections 10 reader e fishing
right mesningfed  For example, In holding thet a Tribe's bunting and fishing rights
persisted, the Minnesota Supreme Court explained that “{cjertainly, it would be
w»m&muqi'hhhwwym-dm
while purporting 10 grant them a home.

In the context of water quantity, courts have recognized that trided fishing rights iaschede
e subsidiary right %0 water flow sufficient 1o maintain fish bealth and repeoduction in
ooder 10 offectuste the fishing right. ks Unised Stares v, Adalr, the Niath Circult held that
the tribe's fishing right implicitly reserved sufficient waters %o “socure 1o the Tribe a
continustion of its traditional . . ., fishing Nfestyle. ™™ The logic that supports the tribe's
right 1o water quantity adequate %o support a lifeatyle based on fishing in Adalr supports a
conchasion that EPA should take tridel fshing rights ko account when reviewing
Maize's water quality ssandards. [f water quality diminishes 1o e point where the fish
are 20 loager safe %0 eat o able 1 repeoduce, tribal fishing rights will suffer a diminstion
just as surely as ey suffer from inadequate quanicy of weter 10 support fish *

" 263 .24 1052, 134-23 (0 Cie. 1983).
™ 141 P34 635, 69940 (th Cle. 1989)
"0 UK 658 6 (19Y)
® Mosserote v. Clork, 2052 N.W.2d 902, 909 (M. 1979).
723 P24 1904, 1405-00 (9 Cie. 198)). Sew oo Colville Confladerated Trites v. Walion, 647 F2d4 42,
4748 (98 Cie. 1911) (emplying reservation of water 10 preserve ride's replacersent Mshing grownds);
Winters w. Unived States, 207 US. 554, 576 (1904) (enpress reservation of land for reservation lmpiiedly
reserved sfciert wator from the river 1o fdfil the purposes of B reservicion & 4rbome v Caljformio, 173
LS $46, 998601 (1963) (cvontion of seservation implad intent 20 reserve sufTichent water 1o satinfy
’—-l-v-ut)

The loading feders] [ndian lrw treatise cuplaing.



Ongoing litigation in Washington Sute involving questions sbout the extent to which
tribed fishing rights encompass associated rights 1o peotection for fish habitat also informs
our anadysis.*' The tribes snd e United States have argued that tribal fishing rights
impose & duty ca the state of Washington to refraia from building oc maintaining road
culverts that directly block fish passage both to and from breeding arvas and therefore
sigrificantly aad dicecdly kill fish, diminish fish populations, asd dimirish habitat. < In
2013, the court adopted this analysis, conchading that the tribes” treaty based Gahing right
had been “impermissibly infringed™ through Se construction and operstica of culverts
that “has reduced the quantity of quality of salmon habitat, provented sccess 10 spawning
grousds, reduced selmon peeduction . . . and dimisished the sumber of saimon available
for harvest ™ The court isssed & permancet injunctica forcing the State 10 renovate its
culvert systemn. ™ The decisicn Is currently on appeal, but the district court’s reascaing is
consistent with the view that tritel fishing rights can be protected wder e Cloan Water
Act,

When diminished water quality has hindered tritml sses of water outside Qe fishing
context, courts have held for trides and found that & right %o put water 10 wo for a
particular parpose must iachade a subsidiary right to water quality sufficient 0 permit the
protected waler use 10 continue. In an Arizons case, United Staves v. Gila Valley
Irrigation District, farmers with a more junsor right whose properties were located
upstream from & reservation wees required 10 take steps 10 decrease the salinity of the
ribe"s water 50 that “the Tride receives water sufficicnt for cultivating moderstely sali-
scnsitive crops.™ Other courts have soted that In some situations protecting water

adoqrate gualty
COMBNS MANDBOOK OF PRDERAL DOWN Law § 19.00{59] &t 1236 (Nell Jessap Newton od, 2012)
wnd it hons mutied)

The Usined Stases District Count for e Westers District of Wislsington count held that severnl
Wishington Site trides’ treary flshing rights “implicitly incorporated the right 1o have the Sabery habinet
protociad from manmade Sespoliation.™ Unind Staser « Wanhingson, 506 F. Supp. 157, 203 (W.D. Wash,
1980) (Phase 11). The court explainnd Ot “the existonce of &3 eoviscamanally-acoeptable habitst b
cxsertinl 1o the servival of the Tk, withowt which the cxpresady-reserved right ©o take fish would be
meaninglens and valocless.” 14 & 205, Thae dacision wa vacsted o procodural grounds.  Uiied Shaver v,
Washington, 759 P24 1353, 1357 (3 Clr. 1585) (en benc) (requiring plaintifhh 1o allege specific
exvirowmerial harws before arry Sex lwestony pedgment cosld wsoe, nonng dat (1 servey neither (he moods
of S partien . . 00¢ the interests of B poblic for the Jadiclary 19 emplay the declamtory jadgment
:&bmlﬂ*”h“d—&hm

In Ubivod Shaver v. Wanhington, 2007 U S, Dist. LEDCIS 61850, 3738 (W.D. Wb, Asg. 22, 2007), the
datrict court bedd n fewor of the fodersd and vl plassif
‘ma;-u Washdugson, 2013 ULS. Dist. LEXIS 45830, 75 (W.D. Wask. 2013).

“M= !
CI0F. Supp. 1684, 15436 (D, Artx. 1996), "4, 117 F. 34 425 (b Cie. 1997)
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quality is fundamentsl 1o e protection of tribal rights to self-Scterminaticn. Given the
imgportance of fishing %o Maine tribes, protection of water quality sufficient 10 ensble the
trides 10 coatinoe to fish and to consume the fiah they are able 10 catch is comparsble to
protecting water quality to sliow the tride in e Gila Valley case to continue 10 grow

crops,

In ssnmary, fundamental, long-standing tenets of federal Indian law support the
interpeetation of tribal fishing rights 10 isclude the right 1o sufficient wator guality 1o
effectume the fishing right. Case law supports the view that water quality cannot be
impaired 1o Se point that fish have wouble reproduciag withost violsting a tribal fuding
right; similarly water quality cannot be &minished 10 te point that consuming fish
threstens hussan health without violating a tribal fishing right. A tridal right o fish
depends on a subsidiary right 1o fish populsticas safe for human consumpticn. 1f thind
parties aro fres o directly sad significastly pollute the waters and contaminate svailable
fish, thereby making them inedible or odible caly is small quantities, the right to fish is
rendered meanisgiess. To satisfy a tribal fishing right 1o continue culturally important
fishing practices, fish cannot be 100 contaminated for consumption at sustenance levels.

3. The Tnast Relaionship Cousacls Protection of Tribal Fishing Rights in Maice

EPA has already recognized that Maise trides” fishing rights should be considered in
regulsting water quality in & 2003 decision regarding Maine's authority 10 issue permits,
under the Clean Water Act” As EPA noted in that decision, the Fiest Clrouit has beld
that @c ladisn law cancas of constructioa obliging courts 10 construe statutes which
diminish the “the sovercign rights of Indises tribes . . . strictly™ apply %o the Maine tribes
and that the requirement that ambiguity be interpreted in favor of tribes is “rocted in the
unique trust relationship between the Usited States aad Indians ™

In its decision, EPA ssnownced Gt when reviewing peoposed permits under the Clean
Water Act™ it would “requive the state 1o address the tribes’ uses [for suatenance fishing)
consistent with the requiresents of the CWA."™™ EPA's 2003 analysis of tribal fishing
rights and foderal review suthority under the Clesn Water Act was cogent and the agency
should follow theough on this policy ka reviewing Maine's WQS. ™

« See Bugeniy v. Hoope Vligy Tride, 229 F.34 1200, 1222 (%eh Cie. 2000) (TI) Is dificak 1o imagine how
serioes Dhoents %0 water Quality cowld mit bave profound implications for bal sclf-government. ), Oty o
Albguergue v. Browner, 97 F 34 415, G0 (106 Cr, 199¢) (upholding t-bal water quality standands that
were more stengesd thas federel sandands and sdearving that the sthorty o catabiinh wach bigh standerds
“is In scvord with powers inberes i Indian Tdal sovercigsty™)

“ 68 Fod. Reg. 65052, 65068 (Nov, 18, 2007).

 Penobscot Nevion v Fellancer, 164 F 34 706, 709 (15t Ok, 1999) (internel quotstion marks emined).

“ The BPA specificaly cited the provisios codified ot 33 US.C. § 1342

* 68 Fod Reg w 63,068

 The First Clrowit, soviewing this BPA deciion in Matee v Johvmon, found that EPA"s analysls of e
selatioeship bevwoen Tishing rights and wuter quality wan st ripe for considerstion. 458 F34 30, 4 (Im
Cie. 2007) (“The cument svlationdhip of the Unitod States to [Maine] tibes, and e EPA's contined
wahority ender the Clesn Waser Act 13 review Maine's exercine of coded powers, present qoie difSurent



Secretary Jewell has recently reaffirmed the federal trust responashility 10 tribes.
Conststcnt with the principles of Secretarial Order 3335 ca Reaffermation of the Fodernl
Trust Responsibility 1o Fedenally Recognized Indisn Tribes, federnl agencies should
“{e)nsmure 1 the macieum extent possible that trust and restricted fee lands, trust
rescrarces, and treaty and similarly recognized rights ace protected " In additicn,
coasukation is & critically important part of the United States” government 10 government
relationship with tribes, and the EPA shosld continue 10 fully consult with tribes

reganding decisions Dat have impiscatioas for trust resources, incloding fishing rights. "
4. Conclusion

The Maine tridbes rely on cless water, and in perticular, on water of a quality sufficient to
allow e tribes © engage meaningfully in fishing in Maine ladisn Waters, Maine tribes
rely cn fish as a dietary staple and vital component of their cultures, and a diminution in
thesir ability to take fish at sustonance lovels reselts in & Joss of food as well & & Srest 0
their ability 10 carry on their traditions.

The Maine trides have fishing rights coanected 10 the lands set aside for them under
foderal and state statutcs. Further, these fishing rights would be rendered mcaningless if
they did not also imply a right %o water quality of a sufficient level to keep the fish edible
2o that tribal members can safely take the fish for their sumenance. The right of ol four
tribes to take fish is well-founded under State as well as Federal law as discussed in tis
Jetter.

Thank you for your atiention (o these matters of grest impoctance 1 the Maine tribes. |
appreciate the opportunity to submit these views for your consideration.

Sincorely,

[

:—m—.—wuu-—;...mm--ﬁ-m-n-a—-mn
¢ potential busees ™)

Secrotarial Order 3535 (Aagast 20, 2004}, Scc. 3, Mrisciple 2, avaliable or
W&W sruatrespornidlity Acgee0 14 pdl
o:rq.u-ouum.b—u-uw-ummm



RESPONSES TO PUBLIC COMMENTS RELATING TO MAINE'S JANUARY
14, 2013, SUBMISSION TO EPA FOR APPROVAL OF CERTAIN OF THE
STATE’S NEW AND REVISED WATER QUALITY STANDARDS (WQS) THAT
WOULD APPLY IN WATERS THROUGHOUT MAINE, INCLUDING WITHIN
INDIAN TERRITORIES OR LANDS

January 0, 2015

INTRODUCTION

This documest cortains responses to the significast comments EPA received concersing
Maine's Jasuary 14, 2013, subeminal to EPA Rogion |, i which Maie proposed certain
revisions 10 & surface water quality standards (WQS or standards) purssant 10 secticn
03(c) of the feders] Clean Water Act (CWA). EPA Region | solicited comments from
the public specifically relating to the aspect of Maine's request that EPA approve the
State's WQS revisions 10 apply in watery within kadian serritories or lands (hereinafier
referrod 1o as “Indiss lands™) located in Maine, I is enpoctant 0o note Bt in the
Agency's judgment, the public comments EPA received in refation to Maine’s Jasuary
14, 2013, submission raised both significant legal and tecknical questions, which extend
M»mux;mmwuummwwm
of Maine's standasds in waters within Indian lands. EPA’s respoases %0 the comments
bedow will be presented in the costext of Maine's January 14, 2013, submimal, but EFA
applied the principles articulated in this documest to our decision oo all the WOS e
State has askad the Agency 1 appeove for waters i Indian laads

Maine's 2013 scbmimal specifically included a request that EPA agprove the WOS
revisions a3 applying 10 all waters roughout the State of Mane, inchuding to waters
within 1ndian lands located within the State. Newher the CWA (and ity implementing
regulations), sor the federal Administrative Procedure Act (APA), specify any notice and
comment requiroments that EPA mest satsfy before approving or dinsspprovieg & state’s
new o revised WQS ssbmittal. EPA’s kongataading position bas boen Shat it is sufficiest
for EPA 10 review the adequacy of a submitting state's peblic process for revisions to #s
WQS and 1o rely on that process if it adequately notified and involved the public. See 40
C.F.R. §5 131.5(a)(3), 131.6¢¢), and 131 20(b) aed 40 CFR part 25 for public
participation roquircmscsty relevast 1o state adoption of WQS. The State of Maine’s
Department of Enviroamental Protection (ME DEP) peovided public notice and an
opperunity to comment (including a public hearing), at the stase level, on the WOS
revisions inchded in the State’s Jasuary 14, 201}, submittal to EPA.

However, while ME DEP peovided poblic sotice of the substance of the WQS revisions as
they would apply peserally is the State, the State’s notice may nct have sefliciently mformed
mwuueww»meu‘;wda«m»mm
waters within Indian lands. To casere adoquate peblic participation sad development of a
complte adminisrative record for EPA's subsoquent decmicns, EPA decided 10 seek further
comment due 8 the possdility that the State’s notice may sot have been sufliciently <lear to
some memibers of the public about the Stase’s intert 10 2pply its WQS revisions 10 waters in



Indian lands. w.huwormls.ﬂrhnidd-mﬁadm“h
wymmwos&muu-hat In particular, EPA sought cocrenents
mﬁ.mm'smnmayumwmbmhwwu-u
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Claiss Seulement Act (MICSA, 25 US.C. § 1721, gf g ) aad on whether these WQS
revisioes would adeqgaately protect waler quality i Indian lands.

mmmwmw)wwvmw»umm
comments EPA received. We reiterato that EPA lawfully used its discretion 1o seck
mwmwaommnmwm-dnm
that any potential Maws i the State’s peblic process are remedied. There is no legal
mumcw&ummmm«uymmwmn
mm“mMuDAhmuﬁnuhmnmiﬁ-hduih
when the admisistrative record before it is potentially incomplete. Adoquate peblic
m-mmdaMWcMmﬂ.m
muaym-emmmmmmmmka-mma
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Furthermore, we emphasize that EPA's baving scught padlsc comment in
this one instasce, in addition to the State’s peblic particpatson process, docs Bol s any
mys«abnlwp&yp&a&ﬂﬂ.mldhmmyhudby-ymhh
fenure to require EPA 10 solicit peblic comment on any State's WQS sebmission for EPA
review and approval oc disappeoval. As explained Secughout EPA’s RTC docement and
Detﬁhwoomrewnﬂxsdxihmmu\qum&
Agency has been peesented with a unique set of circumstances due to the highly atypical
legal framework that MIA and MICSA establish for Indias lands in Maine; crcumstances
which do not exist in other acess of the Ussted States.

The WQS revisions m Maine's 2013 sebemittal inclode five now or revised WOS critera,
inchuding theee human bealth criteris (HHC) for e allowable Jevels or concentrations in
serace walers for Broo toxic polkatants. arsenic, acrolein, and phenol. For arseric, ME DEP
chasged the cancer risk lovel, fish comumption rate, and percentage of inorgasic anenic
(relative 10 organic annic) ssed in calculating e crteria for Movpanic arsemic, which is De
Sorm of arsenic that is harmdil 16 hutmas dealth. For scrolein aad phenol, ME DEP vpdated
its amboont water quality criteria conmestent with updates EPA has made 1o its recomumendod
criveria for Hhose two pothusants based oz scwly published reference doser.

This RTC docement is a sourse of information about EPA's decision on Maiec's
subminsions, and sheuld be read la conunction with EPA's ketter communicating s
decision on these and other WQS 80 Maine DEP and with the accompanying Decisicn
Suppert Document; the lamer focusing specifically on, among other tings, the question
whether Maine has adeqeate legal suthority 0o extablish WQS @ waters located i Indian
lands and on whether Maine's standards meet the requiremonts of the CWA, This RTC
document mcorporates the terminology and reasoning peesented in those other two
documerss, while expanding on it in certain respects 9 address the more specific
indevidual comments EPA received. This responsiveness semmary digests and organaes
the significant comments received Opposing comasents conceming cach issse were
growped together where EPA received comments on both sides of an ssue. We received



comments feoes the State of Maise's Office of the Anceney General, the Comesmsioner
of the ME DEP, and from three of the four foderally recognized Indian Tribes in Maine -
Be Penobscot Nation, the Houkos Band of Malisoet Indians, and the Arcoseok Baad of
Micmacs; no other partses provided comments to EPA.

The particular language used in the semmary of each issue presented bolow may derive
primacily from one set of commens. But this does not mean that EPA has not comsiderad
each of the comments received o the Bsue in question. EPA did not it its analysis of
the commeres submitted 10 the digost prosented below, aad we have reviewed cach
comment in #s eotirety, This cutline and its digest of the comments are simply designed
10 strectare our respoases and make them more socessible 10 the interosted public, while
addressing the ssbstargive content of all of the sigeificant coaunents recevved.

Some of the key issues redevast to Maine's WQS submission were alyo the ssbject of
MwﬂAthhmdﬂA%MMaM';Nﬁuﬂ
Pollution Discharge Elimisatson System (NPDES) program applcation. [n fact. the
Pencbscet Natios and the Houkon Band of Malseet Indsass specifically incorporated by
referonce into their comments on Maine's WQS submissica those Tribes' carkier
comments on Maine's NPDES program spplicesion. Consequently, EPA's responses
today 10 some of those same issuos, or af lexst 10 certain aspeots of those same ivess,
paraliol EPA"s carlicr responses 80 comments roceived on Maine’s NPDES peogram
application. For completeness and efficiency, rather than ropeat in this RTC document
ol of EPA's respoases 10 the Tribes' comments ca Maise’s NPDES prognam, EPA
hercby incorporates by reference its resporses to publc comments recesved ca Maiee's
NPDES program application, but caly to the extest those carlier responses are comsiseest
with, and ae not seperseded by, the First Circuit’s decision in Maine v. Jobnsow, 458

¥ 3d 37 (a2 Cir, 2007), and the respoases expeessly articulated is this document and in
EPA"s accompanying Decision Support Docussest.

As dscussed i detail bolow in EPA’s specific responses 10 specific public comments,
many of e Maine Trides” (primanly the Pencbscot Nation's) legal arguments opposing
Maine's jrndiction to establish WQS in waters within Indan lands mcluded caticas w0
federal case law. EPA addresses that case law in more detall later in this RTC docussest.
Masy of the Tribes' comments rely beavily on the case brw. 1t is therefore worth noting
here i ssmmary, for purposes of orenting the roader to what follows, that EPA found
many of those cited cases compelling from the standpoint of supporting the propositics
that the CWA requires peotection of the quality of e water that ssppocts the Maine
Tribes' sustcsance fishing practices, culure and lifestyle. The cases cned also represent
a strong collection of federal Indian commson law oo subjects such as the foderal
government’s trust resporsibility %o [ndian tribes, the sovereigs suarus of ladian tribes in



the United States, and the cances of statstory comstruction used by the fedenal courts to
interpeet treaties and statutes addrossing the rights of Indias tribes.

With ose very important sad dispositive exception that arises dae to the unique narare
and jurisdictional provisions of the setthement scts”, EPA does not disagree that the cases
wwumrmmmmudmwmwdm
Indian commen lew. In EPA’s view, however, none of these cases asswers o &
w«mmmmumwm»mmma
waters within Iedian lands in Maine, but that & precisely the argumess that the Maine
Tribes froquently assent & supported by those cxies. As EPA exphins o this RTC
docement and in s Decision Suppon Document, the settlement acts clearly undermine
the Maine Tribes' use of those cases 10 oppose Maise's assartion of jurisdiction.
Moreover, EPA reads the vast majority of the Maise Tribes' comments s taking the
”MMMdﬁMMmmuammmu
Maine has jurisdiction 1o establish WQS in waters within Indian lads = Maise ace
reustually exchesive. The isacceracy of that position is demonstrased by EPA’s Decisica
Suppeet Docement. That is. EPA bas determined that Maine bas jurisdiction 10 establish
WOS in waters within Indiaa lands in Maine and that EPA bas no discretion o fiad
oherwise given the settlement acts. At the same time, however, EPA has abo
wmom.he'squ.mmmmwiwduw
CWA designated sses, which encompass the Maine Tribes” sustenance fishing practces.
Coesequenly, the prisdictional scheeme embodied in the scttiement acts renders those
cases mapposite 1o EPA’s decsson. Io addiicn, to the exvent that the Maine Tribes cie

! Setdomend Aty i Marw
MIA ed MICSA

blﬂ(‘*pﬂhhh‘-(\-ﬁ-mmmnﬂmlw-
which D¢ Southors Tridbes amenod lund claios % & lange porton of the Siie of Mane. 13 US.C #§ 1721,
ol ey MICSA resdied 3 smate statte passed i 1979, the Muise Implameating Aot (MILA ), which wan
m»wmwwmuhuumm MRS | a0l
oy mm.uu--uuwmhuuu*muuam
Band of Maliseet Indans, s provided far in MICSA. 30 MALS. § 6205.A, 23 USC § 1T24ax1L Sace
iamﬁummn»mmmr“mmm
conOee g s (he st of e Trhes 200 offoctive an & rewall of, and Gonsinont wich, Bhe
Congressional mutificanon n MICSA

MSA and ADMSA

mnuu—*muummmoﬂ»um-.—u-»u
stann of the Arcowscok Band of Micmacs. 30 MILS. §4 1201, et seq. T 1991, Congrems passed the
Arcomock [and of Micmees Sembment Act (ATIMSA ). wiidh rtified the MSA. 25 USC. § 1720, Aat
Nov. 26, 1991, F.L 102171 105 Scer 1143, One primcipal perpose of both sacsten wan 1o pive the
Micesscs $he same senborment thae had boen provided 1 the Malisaets in MICSA. Soe ABMSA § 2axd)
and (51 In 2007, e Foderal Court of Agpaals for the st Clrcait confiemed that the Micmaos and
Malisccts a5t subyent 0 Pt same pradictonal provisoss ie MICSA. Aroostock Basd of Mioweds v
Ryon, 484 F 3 4] (Is2 O, 2007

MM“M&*D&M&MMMQ‘W-
he “senfomint act.”



%o the First Circuit’s opénions interpreting MIA and MICSA, EFA’s RTC document
explains why those cases alio 80 not support the Tribes” assertion that Maine does not
bave jursdiction

Two examples Wustrate this geoenal posat. While EPA agrees that US v. ddair, 723 F,
24 1394 (96 Cir. 1984); Wisders v. United Stases, 207 US, 564 (1908), sad Washiegron
v. Washington State Commercial Passenger Firhing Azs'n, 443 US. 658 (1979), may be
muwawmmmlmmmmm
associated qeastity and/or quabty of the walers that suppoet those fishing practices,
M-Mmm«mm«aMhWMImw
ervbodied in the settloment acts. Similarly, while Wisconsio v, EP.A, 266 F. 3d M1 (™
Cir. 2001 ); Stote of Waskington. Dep 't of Ecolegy v. USEPA 725 F. 2d 1365 (9th Cee.
1983); Merrion v Jicaritla Apecke Tribe 455U S, 130 (1982); New Mexio v.
Mescalero Apache Tribe, 462 U S, 324 (1983), Oklshoma Tax Comm ‘s v Sac & Fox
Navion, %08 U.S. 114 (1993); and Three Affiated Triber of Fr. Berohold v. Wold Eng g,
476 U.S. $77 (1986), may each staad for o sepport i some manser the proposition that
MMMMbHMWmeM
Cm&onmwmbkdd»wnmh%hm
jutisdiction 10 apply state baw in Indiss lands in Maine, becauss Congress expressly
grasted Maine such suthority i the settlement acts.

EPA’s Specific Respoascy

L Malne's bogal astherity or jurisdiction to establish WQS in Indlan waters.

A central lssue rased by Maine's WQS submassion is whether Maine Bas the
pecessary legal sutority, or muradiction, to establish WQS apphcable to
surface waters (both ceservation and trust land wasers) situsted in Eadian lands
located within the exterior boundaries of the Suate of Maine.  EPA received
many commscnts sbout this legal issee from three of the Maine Indian Tribes
and from the State of Maine.

EPA's Decisicn Suppoet Document contaims, ameag other thiegs, a legal
asalysis of the specific statstory peovisicas of the sesthement acts and their
respective legislative histories. That analysis supperts EPA’s legal
detormination that Maine has the necessary logal authority 1o establish WQS
in surfvoe waters located s Indian leads i Maine. Whils the logal ssalysin
conatitutes EPA’s reading of the language and legislative history of the
statutos themselves, & does not always addross direcely the way in which the
Maize Tribes' articulsted thewr jarisdactional arguments opposang Maine's
legal authority 10 establish WQS in waters in Indian lands in Maine.

The reasom for that is that the Tribes' public comments on fhe jurndictional
questicn relly, 10 & groat axtont, 0o two concepts derived from principles of



federal Indias common law, Le., the federal government’s trust relationbip 8o
Indian trbes penorally and the conoeps of inhereat tribel sovereigany. It is for
that reason that EPA's resposses below 10 the Maine Tribes' public comments
uduthanwmuuwyi
which the Tribes specifically crafted their junisdictional sgements, Le.,
primarilly in terms of the foderal trust respoasibility and the concept of
inherent tribal sovereigaty. Afler addrossing those comments from the Tribes,
BA'smﬂom&eSmdulim'smen&M
trest resporaibility sed tnbal sovercigaty.

A. Does the federal trust responsibility sffect or determine whether
uﬂumummhmmw
lands

Many of the Tribes' comments relating %o whether Maine has

J focused on the faderal trust responsibility to the Maine
Indmn Teibes. The Tribes asserted that the EPA’s trust respoasbility
obligates EPA to conchade that Mame doos not bave jurisdaction.
Examples of those comments aee idertified delow first, followed by
examples of the State of Maine's comments about the st EPA’s
resporses 10 the comments see provided after the tinted repeesentative
examples received from the pasties who commsented.

| : s of o Maic's Indiso Tid

1. EPA’s fodoral trast responsability and duties under the CWA
peeciode EPA from finding that Maine has jrisdiction %o
peoamuigate WQ'S applicable to waters i Indian lands.

2 EPA's Comtimutionally-based trest resporsability and federal
Indian comason lew require EPA 1o reject Maine's WOS
application as to waters within Indwa lands.

3. EPA's trust cespoasibility requires # to protect the Tribes” natunal
resources and sovereign authordy against state encroachment

4. Approval of Maine's WQS in waters within Indian lands would be
an undaw ful abdicaticn of EPA's trust respoasibiity bocause it
weould emspower Maing %0 control tribal resources when Mame
does not even recogaaze the existence of the Pencbecat Natioa™s
sestenance fishery.

S. The authorty 10 esmablsh WQS under the CWA applicable 1o the
Southern Tribos' sustenance fabery establishod under MIA and
MICSA sust resade with EPA in the fint instance, as he Tnbes'
trustoe, or, evertually with the Penobscot Naticn,



6. Congress acquired the Houlton Band of Maliscet Indians’ trust
Sands for the purpose of preservisg the Tribe's riverine culture,
mchuding traditional fishing, huating and gatherieg activities. EPA
Bervefore bas a trust respossibility 1o peotect the quality of the
walery i the Tribes' lands.

1. The concept of a federal “trust respoasidvlity™ 10 Indian trbes does
not apply under the CW A because there are 50 substantive o
procedural requircsscats wrimen into the CWA that seycae may
review 10 issess whether a particule action that EPA takes
comphies with a “wust responssbility . EPA caanct establish
peocedural or substantive requeements, purseant 10 a Srust
respoasiddity, that are not akeady essbodied in the CWA. The
federal trust responsdility sowmrd Indian tribes in Maine is fully
and exclusively expressed through the substance of the statutes and
regulations that an agency & charged with administering.

2. Even if the concept of a foderal “trust responsibility” otherwise
woukd apply toward the Masoe Indian Tribes under the CWA, Trlke
25 US.C. section 1725(h) of MICSA makes clear that federal
Eadian law that would otherwinse affoct or peeempe the jurisdiction
of Maise relating 1o “enviroamental masers™ has no effect in
Maine.

). Rescrvation lands in Maine are not held in trust by the foderal

As EPA previously aoted in its sespoases 1o public comments received on Maine's
NPDES peograe appication in 2003, the commenters” argaments (on both sides)
regarding the foderal poverament’s trust responasibility 10 the Maine Indian Tribes do not
Mmummd&eMMsnmqu"Mn
this matter; and, sore specificallly, do not accurately aniculate the scope of the trust
respossibility to the Maine [ndian Tribes as EPA exercises its suthorities under the CWA.

Fiest, it is issportant 10 note Sat the existence, operation and extent of the federal treat
respocnbility 10 the Mame Indian Tribes under the United Sames Constitution and



Mfd«tlmyﬁmhwhdmmhdhmm&t
allocation of logal jurmdiction amorg the wribal, State, and foderal governments usder e
the settlement acts. For example, the jurisdictional framework set forth in the MIA was

ratified by Coagress in MICSA, and it is well-established law that Congress has plenary
suthorky to legiskate in the arca of Indias affairs. EPA does not have the legal authonty
to alter the jurisdictional amaagement ratifiod by Corgress in the semdement acts, cither

pursuant 1o the treat respormdility to the Maine ladian Tribes in relation to the CWA or

pursuast to any other lrw,

At the same time, Bowever, EPA suill must consider the trust responsibility soward the
Maine Indian Tribes when implementing the CWA, but must o 5o within the bounds of
¢ urndictional scheme that Congress ratified in the settiement acts and the
requivernents of the CWA. 1t is for this reason that the foderal trust cases cited by the
Pencbscot Natioa in s comments are isapposite, ie., noee of these cases discesses the
federal trust obligaticn agaist the dackdrop of statutes such as the settlement acts, and
they cannct properly be cited for the proposition that the trust cblipation shoeld or does
override Congress’ junsdictional amasgement m these settiement acts soch that Mamme
cannct extablish WQS in waters i Indian lands @ Maise. The cases cated by the Tribe
inchede, e.g. MR Inc. v. EPA., 198 F3d 1224 (10th Cir. 2000); Cherotee Naniow v.
Sute of Georgio, 30 US. | (1831 x United Stater v. Misched! (Miachell 1), 463 U S, 206
(1953 ). Seevinole Natioe v. Unined Stares, 316 US, 286 (1942)

. As EPA carlier explaised in s responses 1o public comments on EPA"s proposed
spproval of Maine's NPDES peogras, the trust responsibaity towards the Maine Indus
Tribes continees to operate in Maine in relation 1o the CWA, even under the settlement
scts, bet that the trust's reach sad effoct are more Emited thas might typically be the case
in other states, Io other words, the settlement acts significantly revise in Maioe the
Junsdictional amargement that moee typically exists eliewhere i the Unied States
among Indian wibes, a state, and the fodoral povernment. EPA notes that the Penobsoce
Nation's comments cite (o 3 sumber of fedenl court opimions that address the trust, See
foe example, Worcester v. Georgio, 31 US. 515 (1832), Oneids Cosaty v. Oneida Indion
Natiow, 470 U.S. 226 (1985), sad Seare of Washiagion, Dep 't of Ecology v. US EPA.,
752 F.2d 1465 (9™ Cir. 1985); HRL Inc v EP.A. 198 F.3d 1224 (10* Cir. 2000
Cherokee Nation v. Stare of Georgio, 30 US. | (1831 Unired Stares v. Mischell
(Mischell 11), 463 U.S. 206 (1983); Seminole Navion v Usived Starer, 316 U S, 286
(1942). These cases and others of their kind, which may have addressed the federal truss,
are 8ot eelevant 10 the analysis of whether Maine Bas jerisdiction 10 catablish WQS
waters withia [adian keads s Mase because the courts i those cases were not
confronted with statuses like the settlement acts which, as EPA said above, alters the
typical framework within which the trust operates

The trest and fodoral lndian comemen las
As & theeshold manier, when deldving into the meaning of the setlement aces, EPA &

employing, and sbways has employed, where appropriate, the interpregive canons of
fodend Indian common law that derive from the general trus responsiddlity. For



cxample, we agres that any ambiguity in the meaning of statutory provissoms that amempt
w0 limit tribal sovercigaty ssust be narrowly construed aad that such ambaguities must be
resolved in favor of the tribes. EPA also sgroes that the foderal goverament's general
trust respoasibiity charges the Agency with a respoasability to protect the tribes’ inberent
sovereigaty from umwarmanted stale encroachment. Adhering % these dask common biw
cloments of the trust doctrine does not run afoed of the sertlement acts, They do not resel
hmdﬂbnofdnj-h&ﬁoodmmiﬁdinmmm-ﬂ
anmm»mumwnﬁa'mwm
consistort with Maise's authority, when EPA implements the CWA, In 50 Soing, we are
not thereby affecting or procmptng Mame's juradiction, bet merely applying the bow
MmmmnuSmummumumm
from Congress affects EPA"s CWA decisions in relation to the Maise Indian Tribes. We
sote that the First Ciecuit, without much comment, has isvoked the general trust in
mumuumhummuwhawau
Trives where possible. Penobirced Nation v. Fellescer, 164 F.38 706 (1% Cie. 1999).

Coasistert with the dscussom above, the settiement acts 40 npot create a complete basrier
m&wkﬁndh%mhmﬁkﬂuﬂm‘tm
resporsbility is Maine. For one example, MICSA iself provides for certan lands aad
naturad rescurces 8o he held in trest for the Penotrcet Nation and the Passamaguoddy
Tribe (bereinafter referred to for convesience as the “Southern Tribes™) and the Houlton
Band of Maliseet Indians. 25 US.C, § 1724, (Also for coavenience, the Houlios Band
of Maliseet Indians and the Asocstook Band of Micmacs will heresafier be referred o
e “Noethermn Tribes,” where approprisse). So the mechanism of baviag the fodenl
government serve &5 a trestee for ribal resources operstes expressly wader MICSA. The
mnhmm&i.bcvibummum“iaomwwm
MICSA cleaely establishes that the Houlcn Band of Malseet Indiass and the two
Southern Tribes ace fodenlly recognized and it specifically charges them to document
how their governments are strectared. 23 US.C. §§ 1721(s) O). (4), and (5), 1722a) (B)
and (k), and 1726. The Arcostook Band of Micmacs Seaement Act, Pub. L 102171,
Nov. 26, 1991, 105 Stat. 143, contains similar provisions at Sec. 2{a)1) and Sec. 3(1) and
Sec. 7.7 These vanous provisions are perfectly consistent with EPA"s werk with the
Tribes oo a goverament-to-government bann consistent with a trust relsticashp with the
federal govornment. In addition, MICSA and MIA combine 10 explickrly reserve 10 the
mnmmm&-»mmnmwmmmhm
reservations and 10 manage their lands and natural resources moce genenlly. 10
MR.SA. § 6207%4); 25 U.S.C. § 1724N); see also 25 US.C. § 1724(gX3) for provisions
relatisg %o management of natural resources foe the Southern Tribes and for the Houlon
Band of Maliseet Indiars. 1n addition, Pub. L. 102-171, Nov. 26, 1991, 105 Stat. 143,
cormaies similar provisions s Sec. 5(b)3) for the Arcostook Band of Micmacs. The
Southern Tribes' statutorily reserved seatenance fuding right establishes an isterest that
the Southers Tribes Rave in the protection of specific sateral resources, the fish that may

T in 1999, the Maine legishature pessed S Micmac Settiement Act (MSA) 0 embady & agreemen: & 1o
starus of the Assoutack Band of Muowwcs. 30 MRS §§ 7201 et sog. In 1991, Congross pasiod the
Arcostock Dand of Miceaes Serviement Act (ABMSAL which rtified the MSA. 23 USC § 1721, Ax
Nov. 26, 1991, PL JO2AITI, 105 Sue. 114D



“MMhmMmMﬂnMdﬂfmwm. In
2800, &5 acticulated in EPA's Decisicn Sepport Document, EPA has desermined that
Congress's intent i the settlement acts was 10 establish a land base for the foer foderally
WMT&QMMM“MWM“HW
practices, The legalative record reganding the trest land provisions i MIA, MICSA,
MSA and ABMSA domonsteate Congress’s intent 1o provide the Tribes with the
mmmmm&m%mhmwf-&.hm
of trivel trust Beds. For addmional discession relevant 1o the Mame Tribes' suitcsssce
mmmvx.mmmwmmorm
Irgerior's (DOT) Jassary 30, 2013 letter %0 EPA. 1n sum, it Is relasively cany %0 conclude
©at all the clements of 3 trust selatsonship exist under the seetlement acts for the four
federally recogaaed Maine Tribes, corsistent with the trust doctrine as it bas been
doveloped i the federal common law. The Tribes are fedenally recognized; the Trides
have an imerest in specific natural resources which the CWA charges EPA to protect: sad
the federal governmees, including EPA, has & respoasidility 10 consider the Trides™

As stated carlier, however, the exntonce of this trust relationship Joes not and cansot
legally alter the jrndictional arrargement Coagress ratificd in the settlement acts. The
mbymmuumm«mm.nwmvam
mvnm'.mwos-mbmmwh.MhMu
the grounds that the State doss sot have jurisdiction to do so where, @ fact, the seetlement
m“MWWMthMﬁihmuh‘d
authority. Accordingly, EPA disagrees with the Pencbacet Natioa's comments that cite
10 wad chanacterize several of the Fiest Ciecult’s legal opinions as peoviding & basis for
spplying the full suite of faderal bndian common law principles and the trust prior ko
alyzing MIA and MICSA. . See Page 11 of the Penchscot Natioa's comments, citing
Pemobacot Notion v. Fellencer, 164 F.34 706 (1* Cir. 1999) and Siste of Rhodle Ieland v.
Narrapansett Indian Tribe, 19 F.3d 685 (1%, Cir. 1994).

Owtwide Maine, EPA has typically excluded Indian country from EPA-approved state
environmental programs based on the absence of state jurisdiction in Indian cosatry.
See, .. MRI fnc. v. EPA, 198 F.3d 1224, 1247 (2000). By contrat, in Maine, the
Jerisdictional provisions of the settlement acts provide the State jurisdiction 1o adminiter
WOS in waters in Inds laads. Moreover, MICSA™s savings classes (see more detailed
discussion in EPA"s Decision Support Document), m effect, prevest aay federal law
applicable 1o Indians from rewriting those jursdictional provisicas ((.e., from peeempting
or affecting the application of Maine law) without explicit Congressicaal action made
specifically applicable in Maime. Therefore, as discussed above in thas RTC document,
EPA has carefully considered bow the trust operstes coasistent with MIA, MICSA and
the CWA in the comext of Maine's serface WQS ssbmission. EPA Is aot relying on the
wrust 10 dctermine whether Maice has jerisdiaction 10 establinh water quality standards foe
waters i [ndian laads. As disoussed elsewbere ia this RTC document, the juradictional

10



scheme cuablshed @ the settlement acts beaes cn how the Agency implements oot
decision commtont with the trast resporsibility.

However, sotwithsanding that Mame doos have jurisdction %o establish surface WOS
that apply in waters witkin Indee lands in Maine, EPA’s implemertation role under &
CWA and the trust respoasibility to the Tribes nonetheless require EPA to coesider the
effiocts that Maine's WOS woeld have on the Maine Indiaa Trides” intevests and welfare
5 we exercise our exitting CWA suthoeity. This is sot different in kind from the way in
which the CWA geaenlly obligases EPA 10 consider and comply with the requiremess
of the CWA in assessing impacts of state and EPA decisicns ca the interests and welfare
(i this instance buman bealth, specifically) of persors in Fight of the goals of the CWA.
In other words, EPA must evaluate the adeqeacy of Maine's WQS as thoy apply 10 waters
within dndian lands ssing & stsadard or methodology that is consistert with the
requirements of the CWA. The trust eespoasidaity 10 the Maine Indian Trides together
with the Agescy”s sutherized sseans of implementing the CWA require EFA to comader
hnpcuoo&hibubnluimwmhd.ihlm&-mwby
the settlement acts and the CWA. See ¢ g., the discession in EPA's Decinion Support
Document regarding the “designated wse™ of susenance fishieg and its peotection under
the CWA.

1n addition, as we will discess furher below, the CWA ssiges EPA a very important role
& overseeing state surface WOS programs. Therefoce, EPA’s decinion finding that
Maine has he sutherity to establish WQS for waters within Indian lands willl not preveat
EPA fom continuing 10 woek with the Tribes and will sot peevert EPA from
commusicating with all interested parties 10 enprove coordination in protecting water
quality in the surface waters ia question. Ia fact, EPA"s decisson lemer to ME DEP is a
concrete example and manifestation of how CWA reqeirements provide foe EPA’s
prosection of the Maino lndian Tribes'" interests and welfare in a way that is comumtent
with the prisdictional framewock established by Congress i Mamne through the
settiement acts and with the trum cespoasiddity 10 the Tribes.

As EPA earlier aeticulated in its resporaes 10 comments oo Maine's NPDES prograss
application in 2003, EPA Saagrees with Maine's sscrticn that the fodenl

Bas 0o trust relaticaship or respoeaibility with respect to the Southern Trides®
rescrvations. While it is tree that Congross curtails the appheabulry of the Noa-
Intercourse Act % the Pencbscot Nation and the Passamaqeoddy Tride in MICSA Section
1724(g) 1), Congress also created similar responsbilities in Sections 1724(gN2) asd (3)
that apply post-MICSA. Section | T28(g)()) requires the approval of the Secretary of the
Interior for six specific types of land transfers within the Southers Tribes' “1erritonies,”



which Bave been defined, in MIA,' 10 mchude the reservation.” See 25 USC
§1724(g)3) Section | T24(g)(2) saxtes that “any transfer of land or natural rescurces
within Passamaquoddy Indian Territory or Penobscct ladian Temitory .. shall be voad ab
initio and without any validity in law or equity ™ 25 US.C §1724(gN2). This haguage
s very similar 10 that of the Non-Imercourse Act wihich states that no trassfer of land oe
stk to land from aay Indian nation or Tribe “shall be of any validity in law or eqety,
unless the same be made by treaty of coaventon entered into puriuant 10 the
Comstimation ™ 25 U.S.C. §177. More impormancly, Congress intonded for Shese MICSA
socticns 10 replace the Noo- Imercourse Act as a source of Soderal trust respoasibility.
Both howses of Congress, in responding to concems abost federal protecticn of the
Southem Tribes, acknowledged that “{o]ne of the most mportant federal protections o
B restriction agaisst shenanon of Indian lands without fioderal coment. [The secticns
that evestually became Sectioes 1724(gN2) aad (3)] specifically provide] for such a
resriction and, as was made clear during the hearings, ®is peovision ks comparable to the
Indian Noo-letercousese Act, 25 US.C. §177.° HR DOC. No. 96-165], at 15 (1980),
S.R. DOC. NO. 96-957 at 15(1980). As Congress conflems, Sections | 724(gX7) and (3)
essentially replace the Non- Intercounse Act 23 a seurce of federal trust respoasibility.
Reading MICSA as Congress tateaded would mean that the reservations see sebject 1o 8
fedenal trust responsibility by nature of their mclusica as delineated pacts of Poaobscot
ladian Terriory and Passamaguoddy Indian Terrttory. See 25 US.C. §§1724(gX2) and
(3 JI0OMRS A $6205

Additicaally, there are other sources of the federal st relatiorship with respect 1o the
reservations, & well &5 10 the Sosthern and Nocthom Tribes® trunt laads, & & obnvious
that the reservation lands are central to federally protected rights reserved for the
Pesobacot Natwoa and the Passamaquoddy Tribe, MICSA federally rocognizes the
Tribe, the Penobacot Nanon, aad the Houhon Band of Maliseet [ndiass.
25USC §1721, The Arcostook Band of Micmacs Setlement Act, Peb. L. 102-17),
Nov. 26, 1991, 105 St 143, contains a sioviller provision o Sec. 2 (a)(1). [n addinon,
MIA reserves, for the Southers Tribes, heating and fishing rights within Seir
reservations. SO MRS A §6200(4) Both the House and Seeate Comanites reports
relating 00 MICSA coafinm that Congress mtonded for the Southern Tribes 10 have “the
permancat right %o control busting and fishing .. within thewr reservations ™ according to
e terms set ot in MIA, HR Doc, No. 96-1653, at 17 (1980) S.R. Doc. NO. 96957 at
16 (1980). MICSA abo reserves, foe the Pencbscot Nation and the Passamaguoddy
Tribe, the right to masage their natural rescurces. 25 USC. §1724(h). See also 25
U.S.C. § 1724(gX3) for provisions relating to management of satural rescerces for the
Southern Trides and for the Houhon Band of Maliseet [adiam. [n addition, Pub. L 102-
171, Now, 26, 1991, 105 Seat. 143, commains similar provisions at Sec. 5(bX 1) for the
Arcostook Band of Micmacs. Thercfore, it is reasonable to conclude that Congress
reserved the trust lands in order 1o preserve the Maine Trbes' cultural activitses, in

"The Maine statuse that i ratified by MICSA. See JOMR.S.A. §6204,

*The First Circuit has recogaized that the ncoessity of the signatere of the Secretary of the
Interior implicates a federal trust respoasdility. See Kew Bagk 112 F 3d 538 a2 553,
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CWA. For sdditional discussion relevant 10 the Maing Tribes” sustenance fishing
mnaxsmwmumum—ynms letter to
EPA.

Ukimatcly, the CWA peovides the relevant subority for EPA 10 approve or dissppeove
Maine's surfsce WOQS. 313 US.C. §1251 g5 500, As mentioned before, MIA, in 30
MRS A Sectice 6207(4), reserves for the Penctscot Natioa and the Passamagquoddy
Tribe, 2 sustonance fisking right within their reservations. MICSA, in 25 US.C. Secticn
1724(%), reserves for theso Tribes, @e right 10 manage their nateral rescurces. See abo
25 U.S.C. § 1724(g)3) for provisicns rolating 10 management of natural rescurces for the
Southemn Tribes aad for the Hoslton Basd of Maliscet Indiaas. In addition, Pub. L. 102-
171, Nov, 26, 1991, 105 Suat. 143, contains similar provisions at Sec, S(b)(3) for the
Arcostook Band of Micssacs. Federal common law principles, and Cosgressional intent,
w.epalbohhfﬁbuhw&nbﬂhynmi«mfu&ghm
reservation aad trust land waters. Section 303(c) of the CWA specifically gives EPA the
Mbm“”#%“nmiwofmmwh
eavirooment. 13 U.S.C. § 1313(c). EPA i the federal body charged with peotecting the
mm“iWhM‘sWﬂyMMdhﬂAm
EPA the authoriy 10 oversee state WQS, EPA should sccouat for tridbal resources, such as
tew fishing rights, in exercising that oversight authonty, as required by the CWA asd
consistent with CWA sutherity sad the trust relabionship.

Moroover, it is clear ®at the State of Maine itsslf comternplated that sussenance fishing
peactsoes for the Maine Tribes would be part of the settlement embodied i MIA and
subscquently ratified by Congress theough MICSA. MIA section 6207( 1) provides that
1ﬂnddihb~MWh&m&=w1md
the Pencbscot Nation, subject to the limitaticas of subsection 6, may exercise withis their
respoctive Indias territories all the rights incident 80 ownership of laad under the laws of
the State * The legislative history 10 MIA clearly indicates that both reservation lands
sad lands scquived pursuant 8o MIA afier its enactment (trust lands) wosld enjoy riparan
or hittoral rights usder state lrw and'or pnnciples of common law.

The bousdaries of the Reservations are limited 90 those areas described in the bill,
but inchde any riparian o limoral rights expressly reserved by the original treaties
with Massachusetts or by operation of stae law. Any lands acquired by peschase
or trade may include riparian of littoeal rghts to the exent they are covered by the
selling party oe incheded by geseral peinciples of baw, State of Mame, Maine
Legsslanure, Joint Select Commines on the Indian Land Claims, Report of the
Joint Select Commattes oo Indian Land Claims Relating 1o LD 2037 “AN ACT o
mwwams«u—uotmwwumma
Maine and 0 Create the Passamaquoddy Indian Terriory and Pencbscet Indian
Territery.” Panagraph 14, 1980,
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1n support of the State’s sssertion that no trust relationship exists with respect 1o the
reservations, Maine cites in its commenss 10 a letter from DO m which that Ageocy,
m»mmmmu»mumuuwnw«ww
Maise i trust for the benefit of the Penobacot Natica™ and also cited 10 Bangor Hydvo-
Electric Co., 83 FERC 961,037, 1998 WL292768 (F ER.C) Bangss & & Federal
mwmu(mmmumdam
project under the Foderal Power Act (FPA). 16 USC. §§797, 508, The Pencbscot
Natioa and DOI inservened regarding parts of the Penobscot Nation's lands that were
musdated when Bhe project was originally built. Both Baggos and the case upon which it
reties. Federal Power Comm s v. Thscarora Indéan Nanoa, 362 U S, 99,115 (1960),
WNNWM“W‘Mth«.MM
eciensed undesstanding of the term, is confimed to the FPA Baagss  10. Tascaron
pbﬂy-nuu‘mmbd'mmlinwm'hmm-dmhofm
Indians ks not the *interosts in lands owned by the United States” required, as an element
of *reservations’ by § 3(2) of the Pederal Power Act™ Tuscaror, at 115, FERC's
assertion in Bagper ®at “so trust relationship exats™ with respect 1o aboriginal kaads,
sheuld therefore be underssood in this limited capacity, that “no tust relationship existy™
humamn&mm-mammwum
Suates. mimmmummmmu.mnm
responsibility with sespect to the reservatides outside the context of the FPA, and
therefore docs not establish or comstiute precedenst for the trust responsibdity in the
context of EPA’s mplementation of under the CWA,

mm.wmmmmmmmm
m&;wt&ﬂhn‘”uﬂnampﬂlmahwlhm
prosection of the [ndiars, which points to a geseral foderal trust respossibility, &
distinction which is importast 10 this discussion. o federal Indian law, the foderal
goversment’s peneral trust resporaibility derives from the United States Coastitetion as
WWW&SWCNMMMMMMUMMM
has become a key aspect of federal Indian common law, The general srust respoasility
includes the noon tat the federal poverament bas » responsiility, as a general matter,
w0 comider aad peotect Indian tribes’ interests when implementing federal statates o
decisions that may affect trides. The foderal goversment's atiention to the
Indian law cancas of statutory construction that have evolved i the common law is as
element of this poneral trust respossibility. The pencral treat resporsibility does mot,
however, create o establish ssbstartive obligatioas o the part of the foderal government.

mwwmuuwwmmmmmmuuwm
or regulations that are implemensed by e Sederal government ca behalfl of Indian ribes.
The specific trust i somsetines referred 10 as an obligation that entads fiduciary duties on
the part of the federal governmesnt to procect specifiod tribal rights. As noted in Coben's
Handbook of Federal Indian Law, “[t]be conoepe of a fodarsl trest resporsiility to
Indisss evelved from carly treaties with tribes; statates, particslacly the Trade and
Ineercourse Acts. snd the opisions of the Suprems Cournt.™ Coben explains that the
SowMamjwmkhdM&mwm&m
government and Indiss trides. The Court’s cases established principles, among ofhers,



such as tribes’ right 8o own land and to set land wse policies for those subject o tribel
M,u-umuyummmmmmm.mm
rationale for canoas of construction of vanows legal documens m light of the federal
government's obligation to protect wibal sovereignty and property. See genenally section
S.04[3](a) of Coben’s Handbook. In this case, EPA has amended 10 the general trest
mbiucymbummhunmﬁ--mmm:umm
imterests in the decisions we are making regacding Maime's WOS i tribal waters, and by
implementing the requirements of the CWA that apply 10 the WQS program, The
substance of EPA's review of those WQS is governed by the generally spplicable
reqeirements of the CWA that guide EPA's implementation, sot by any suthecity that
creates a specific fiduciary obligation to any particelsr tribe in Mane.

Wi sote that Maine also argues that CWA Section 51%, a provision that allows [ndan
anbhmhmemm.om(mmn.m‘w
“TAS™) status for purposes of certain CWA peograms, is not available 10 the Tridtes in
Maine. Accordingly, says Maloe, that fact is another reasce why EPA has no truat
respossibility to the Maine Trides. EPA respoods that its decision cn Mame's WOS
submikiions relates 10 Made s submissicn regardiag WQS for waters in ladian lands,
which is governed by EPA"s CWA authoritios snd responsibilities, aad which is
mwmmmawmmmmsm Even
assurming, ooly for purposes of responding 10 Maine’s specific comment, that noee of the
Maine Tribes could qualify foe TAS status woder CWA Section 518, EPA stroagly

that such fact, even if true, would mean that 0o trust respomsibility exists 10 the
Maine Tridet. This RTC document and EPA's Decisica Support Document each addeess
and demonstrate EFA's exercise of its CWA authocity consistent with the trust
respoasidilty 10 the Maine Tribeos notwithstandieg EPA's determination that Maine has
adoguate logal autherity to establish WQS for waters within Indian lands. Mame's
comment shout CWA soction S18 & not relevant to the question of whether & foderal st
rosposaibility exists in Maine undeor the settlement acts and the CWA

Freen the perspective of EPA's caclier descripton of the general and specific trust
respocsibilities, and for all of the othor reascns discussed above, a federal trest
relatioaship clearly docs exist with respect 10 the Penobscot Nation sad Passamagquoddy
Tribes' reservations as well as with respect 1o the Southem and Northern Trides' trum
lands. In susumary, although MICSA Section 1 724(g) 1) negates the application of the
Noa-lntercourse Act (a statute often identified as a source of the federal government’s
specific, a3 opposed %0 genenl, trust respossibility) to these Indians, Congress
wtentionally included meders noa-istercourss provisions in MICSA Section 1724(3X2)
and (3), thereby continuing a federal trust responsidiiny 10 the Tribes, and more
specifically 10 their reservations. [n addition 10 these noa-istercourse provisions and the
common law sowrces of the federal govemnment's general trust respoasiddity, the CWA

P EPA notes St on Ovtaber §, 2004, the Pencbocot Nethon sedminad 1 EPA an application "o sdeinisier
*ﬂy“‘mdh&d“dh”mﬁhu“du
Pemobacot River Som Iadian Idand noeth 10 Se conflemce of 1he oast sad wont brmaches of the nver.
Inchoded i Bhe Nation's sebavicrion was ¢ TAS applicaton. EPA M not commenced & formmal review of
the Nathm 's sppiicacon, wanning frat 50 addrom Maise's sabaissons

13
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thereby 8o utilize its existing suthority 10 protect the reservations and truat lands sad the
lasds Sor the Northern and the Southern Maine Tribes, and specifically defined Rose
hoMings to inclede “land oc natural resources,” which i turn specifically inchades
“fishiag and fishing rghts.” The selement acts contain provisicns about @e potential
disponition sad management of hose resoseces. The relevant statutory provisions have
been cited carlier in this RTC docement. So in utilizing our existiog CWA asthority %o
m&m%‘mdﬂehnﬂhtohmlﬁm
lands, EPA is acting coasistently with the settiement acts & Maine and the trust
respoasibility.

The State aleo cites in #s comments 10 the First Circunt’s opinion in Nulonbgysimonen

v. Impron, S03 F.34 18, 31 (1% Cir, 2007) in sepport of its contention that
EPA b no trast resporsiility to the Maine [adians Tribes in making decisions usder the
CWA. Maine claims that the CWA contains 0o set of wrimen standards that anyoec may
review 10 assess whether a particular implementation decision EPA may render complies
with its trust cbligatica uader the CWA, Thus, Maine asserts, an EPA deciaion that
beeathes substantive or procedral requirements ito $e CWA pervaast 10 &5 trust
relatiombip, but isdependent of the CWA, would be arbitrary and capricious, citing 1o
Mickigon v. EPA, 268 F 34 1075, 1085 (D.C. Crcuit 2001).

EPA agrees with Maine's assertion that any specific requirements that flow from »
specific trest relatioeship mest derive their content from and are the product of applicable
law, whether treaties, statuses, or regulations. See Shashowe-Bamsock Trnbex v Reno, 56
F. 34 1482 (D.C. Cir. 1995) Swre of Calfornks v. Wau, 668 F.3d 1290, 1224 (D.C. Cs,
1981). However, EPA disagrees with Maioe to the extont the State segees that EPA may
nee, in excrcising our existing sethority and discrenon under the CWA, be informed By
our consideration of tribal interests consistent with the general trust relaticaship. The
CWA inclodes requirements for bow EPA must review the adequacy of WQSS, and EPA
must spply those requirements to Maine's WQS i Indian waters. [n considering the
mdu&.&qu@mwmmlwwm-mumuu
Trides in Maine, and most notably ca the tridal sustenance fishing practices assocated
with ledian land waters, EPA s exercising # CWA sutheeity consistont with the trust
relationship, the reqeirements of the CWA, and the sestlement acts. EPA's decision that
Maine's bussas health criteria are not sefficicetly peotective of the CWA “devigrasted
n’“w&yhmhlﬁnhﬁidh&niﬂnowmd
the CWA, (e that WQS must protect designated uses. See EPA’s Decinion Suppon
Docussest for a more detasled discession. [n this regard, EPA's decision 1o disapprove
cortain of Maine's WQS is entirely consistent with the holding in Mulankeywiwones
Ntihnageibon v. fmpson in the sense that EPA’s decision is derived from CWA
recpairemnents, peovisions in the settloment acts, and Coogress’s imtent 10 proserve the
Tribes' sustcrasce fishng paactices, cultere, and lifestyle.



B. Many comments froms the Malne Tribes relating to the question of
Maine's jurisdiction focused on the concept of the Tribes” inkerent
sovercigaty, andior the concept of “internal tridal matters™ as 3
explicit espression ln MIAMICSA of the Southern Tribes
retained inherent soverviga states. Maine submitted comments
along the lines that MIAMICSA provide the State with
]nrb‘muhdhpmmm«muhdbym
Tribes do not lunction to alter that oulcome.

Examgles of1he Toles” comments

1. Extablishieg an appropriate fish comumpton rate (FCR) and cancer
rink Jevel (CRL) for wse in establahing WQS usder the CWA are cach
an “expeesly retained sovereign activity.”

2. Semieg CRLs and FCRs amounts 8o regulation of the Tribes’
susterance fishing right, which the State i not suthorized to do under
MIA sad MICSA

3. Establishing WQS under the CWA is an isherent sovereign right
and @ an intersal trided matter,

4 I e Indian Trives, as opposed o the State, were establishing WQS
in Indian waters, the Trides would not be regulating any son-trital
members.

S. An ladian Tribe's inbereat authonty or tnbal soversigaty cannot be
divestod unless Congress expeessly acts 10 do so

6. Water quality in Indian waters is something that may directly
threaten the "heakh or welfare of the tride.™ Water rights and
wwmhm'ﬂum“uyhm
soveregnty.”

7. Congress did not “unoguivocally abrogate the Tribe's inherent
authority 10 protect the susterance fnbery ™

8. The legislative hissory to MICSA indicates that MICSA's

sumesasce fishing right is an cxample of an “expressly retained
soveseign activiey.”
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9. Inherost sovereigaty applics in this context and allows Indian wribes
10 protect subsistence peactices embodying cultural, spiitual, and
physical elements.

10. Inherent sovervigaty procludes Maine from regulating in this way.
Sustenance fiskang & a0 aboriginal right.

11. The notion that extablishisg WQS in Indlan waters & an internal
trival matter is supponed by foderal and State governments” adoption
of principles in the United Natioas declaraticn on the Rights of
Indigenous Pecples.

12. Determining » CRL that tibal members willl be subjected 1o is an
interral wibal mamer. Maine is asking EPA 10 approve Maine's policy
Judgment about the level of risk the Trides should face, which
issppropeiate and inconsutest with the Tribes® inherent soversigety.

13, Protection of trital beakh and welface is an internal tribal matter
enviconmental regulation

Exampics of the Stage’s comments
I, The CWA and MIAMICSA provide Maine with the authoery
to establish WQS in waters within Indian lands in Maine,

2. MICSA’s savings clauses would preciude the Maine Induan
Tribes from implementing & WQS peogram in Mame.

EPA agrees with the comments that set forth the basic tenets of federal Indiaa common
WWQMMNUMMWMMMM-W
entities (unloss expeessly abrogated by Congressional action), that such sovereign status
has existed since Jong befors contact with Exrcpesn satioas, and that Indiaa tribex”
m@himmnmmcm»mmvym.
EPA has consistently scught 1o upkold the inborent sovercignty of kadian tribes wherever
spplicable. See, e g, EPA's 1984 Indian Policy.



Many of the federal court opinions cited by the Penobscot Nation in its commernts reflect
or discess certain sspects of these common law prisciples of federal Indian law. See,
eg. Wisconsin v, EP.A., 266 F. 34 741 (7 Cir. 2001 ), Sisve of Warkington, Dept of
Ecology v. USEPA 725 F. 2d 1865 (9th Cie. 1985), Merrion v. HNeanlla Apache Tribe,
455 US. 130 (1982% New Mexico v. Mescolero Apoche Tribe, 862 U S. 324 (198));
Otfakoma Tax Comm s v Soc & Fox Nation, 508 US. 114 (1993, Three Affiiared
Triber of Ft. Berthold v. Weid Eng g, 476 U S. §77 (1986); Kiowa Tribe of Okickoma v.
Mg techks. Inc. 523 US. 751 (1958) Sante Clars Pyeblo v Martinez, 436 US &
(1978, Williams v. Lee, 358 U S 217 (1959 Aroasiook Baad of Micmecs v. Ryan, 404
F.3d 48 (1" Cie, 2005); Monrana v. Uited Siater, 450 US. 544 (1581); Cy of
Albuguergwe v. Browmer, 97 F. 34 415 (10® Cir. 1996),

These general prnciples of Indian common law cited by the Pesobscot Nation, bowever,
are oot desposirve of and do not darectly asswer the fundamental jurisdacticaal questicn
before EPA in this saner: what effect do the scttlement acts have o the jsrsdicts
relationship among the Scuthern and Northern Tribes, the State of Maine, aad the federal
government when implementing e CWA WQS program applicable to Indias waters
within Indss lands in Mane? The cases cited by the Penoscot Nation were not decided
against the backdrop of statutes like MIA and MICSA which, as EPA has explaised
throughout this RTC document, alier in certain important respects the Maine Indan
Tribes” inherest sovereign status as compared 8 the more typical situation that exisss in
parts of the United States that do sot have statutes like MIA and MICSA*

FPA recognizes the fundamental principlos of federal ladian law relating to isherert
tribal soverigaty, and is aware that Corgress has plesary power over Iadian affaes as
established in the ladian commerce clause of the Coastingion. Sasar Clava Pueblo v,
Mortinez, 436 U.S. 49, 56 (1975). As a result, caly Congress may change the
mnwumwhmwmuamm.mm
foderal jurisdiction. 1f Congress takes amy acticn 10 limnit a tribe’s sovereigoty, it must do
50 exprossly and any ambiguities must be resolved in e tribe’s favor. Congress may
provide for stase lrw 10 apply in Indian coustry, but it must do so exprossly. See
Califernis v. Cabazon Band of Mission Iadions, 430 US. 202, 207 (1987).

10 this mater, EPA & applying the Congressional grast of legal authoriy 10 Maine in the
Southern and Nocthern Tribes' Indian lands which is adoquate 1o suppon the State's
assertion of legal authority 10 implement a CWA WOS program applicable to waters i
Indias lands located in Maine. See¢ EPA"s Decision Support Document for a more
detsiled discussion and analysis. Both MIA and MICSA, as forther elucidated in MIA"s
and MICSA's legislative histores, embody  jurisdictional framework that serves as a
compromise @ settlement of the land claims that gave rise 10 theseo statutes. The Senue
Report accompanying MICSA specifically addrexiod concerss about the impact of these

* The Pencheoot Nation slso cites 10 Arsesiond Bend of Miomacs v. Ryan, 404 F 3448 (I Cu 2005) a5 2
Fune Cocast openson Bt sddresses irinel sevesngady “3decat fhar drvertraont by the federsl prvermmen
Soe Page 14 of the Pescbecet Netion's comnmes. Thia case, howeer, ke the ofhirs ched by O Trbe,

docs 2ot stand for e propesition Tt MICSA &4 not give Muine the logal suthonity 10 esablsd WOS a
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two statutes on the Penchscot and Passamaquoddy Tribes™ sovereign rights and
junsdiction. “While the settlement represents a compromise in whach Stase suthonty is
exteaded over Indian territory to the exteet provided in the Maine Implementing Act, B
mw[mhmmmlummummmrm
will Be free from State imserforence & the exercise of their internal affaies. Thus, rather
than destroying the sovereigty of the Tribes, by recognizing their power $o control thee
isternal affairs and by withdrawing the power which Maise previously clasmed 1o
intorfiore in sach mamers, the settlement strengthens the sovercignty of the Maiee Tribes.™
Mll.%ﬂmmmmmnnmabam»hwﬁohh
Tribes' sovereigaty is protected, including, bet not limited to, the huating and susienance
mmmmuummummmmwmh&a
state corstimstional status of menicipalities. However, the natere of this compeoasise in
retsining certain mpects or elements of the Trides” sovereignty doss aot override oe
coaflict with the fact that Congress in MICSA ratified 3 jurisdacticnal relationship among
the Tribes and the Saate that gave Maine the ssthority 1o apply stase lyw 10 those samers
oot falling within either 1) the internal tridal matters provsion in the statate; 2) the
Seuthern Tribes” reservation hunting and fshing rights or ) certsin other matters
specifically reserved by the statutes to the Tribes.” EPA's conchusion that Maine has the
legal authority 10 establish WQS is waters within Indian lands is cossisteat with MI1A and
MICSA becsuse, 1 discussed below in more detail, doing 50 is not an intersal tridal
mamer 30d does ot alter of regulate the Southern Tribes® right to take fish within their
reservations for their individual sustenance. In fact, EPA's Decisicn Support Document
explaing that the Southern and Northern Tribes' fahing raghts are being protecsed under
the CWA sotwithstanding Maine’s authocity to establish WQS in waters withia [ndian
lands

Cotsistent with the analysis above of the Masne Tribes' sovereign status, a3 expressed in
MICSA, which eatifies MIA, the federal Indise common law cases cited by the Penobscot
Natios are genorally irapposite Bere. The vast majority of the cases did pet address the
scope of the soverexgn status of an Indian tribe under statutes similar 10 MIA sad
MICSA. Sec c.g., Kiowa Tribe of Otlabowa v. Mg dechs, fac. 523 US. 751 (1998) Mew
Mexico v. Mescalero Apache Tribe, 462 US. 324 (198)); Sasta Clara Pueblo v.
Mortinez, 436 US. 49 (1975); Williams v Lee, 358 US. 217 (1959); Goodywar Alomic
Corp. v. Miller, 485 U S. 174 (1988), Mowtans v. United Starer, 450 U.S. 544 (1981);
Wiscomsin v. EP.A, 266 F. 3d 741 (7* Cir. 2001, City of Albwguergue v Browser, 97 F.
34 415 (10™ Cir. 1996). In addition, akhough the Penobacot Natica also cites 10 several
First Circuk cases discussing some aspects of inherent tribal sovercignty generally, nose
of those cases Beld that Maine law did not gescrally apply 10 the Maine Indian Tribes
under MIA soction 6204 and MICSA sections | 725(a) and 1 725(b) 1) oa the basis of the
Tribes' inherest sovereipn status. See, €.g., Abing v Penobscor Narion, 130 F. 3d 482 (1*
Cir. 1997); Pencbacol Nation v. Fellencer, 164 F. 34 706 (1* Cir. 1999). Sowoesly »
Passamaquoddy Tribe, 599 F. 24 1061 (1* Cir, 19179); and Aroastook Band of Micmacs
v. Ryae, 404 F.3d 4% (1% Cir. 2005).

* The other mamary sefronced Sove moe ool perinent 16 FEPAs deciuon.



The settlement acts clearly represcat & substantial revsion to the relationsbip between
state and Indias jurisdiction that would apply in Maine absent the setthemnent acts.
vmmymuunwummmmnmuh
Maioe 1o simply apply federal Indess common baw without first starting with the
sottlement acts. See, e.g. Akins v, Penobrcoe Notion, 130 F3d 482, 484 (1* Cie. 1997)
Pencbscot Nation v. Follencer, 164 F.34 706, 708 (1" Cir. 1999), cen. denied 527 U S,
1022 (1999) Pesobacor Nevon v. Georgio-Pacific, 254 F 34 317, 120 (1* C. 2001),
cert. denied 534 U.S. 1127 (2002); Pemobecot Natiow v. Suilphen, 461 A 2d 478, 452 (Me.
1983), app. dismissed 464 US. 923 (1983), Greas Novrthern Poper lnc. v. Pemobucer
Natios, 770 A_2d 574, 580 (Me. 2001), cert. denied - US. ~, 122 $.C1, 543 (2001);
Maine v. Jobasos, 498 F3d 37, 42 (15t Cir. 2007). For example, the settlement acts
create & status foe the Northorn and Southers Tribes (although there arc statuteey
difforences for cach of the two groups) that & unique in the nation, and exiends stase
authocky over the Tribes 10 8= ususeal extest. Therafore, to say siemply that federsl
Iadian commen law apphos to the Mane Tribes (without any qealificaticn) understates
the critical role the seetlement acts play in revising e cestomary foemula for gauging
Eadian soveregnty.

On the other Band, it overstates the effect of the settlernent acts 1o say that foderal Indian
Law is evelevant 10 isterpeeting bow the setrlement acts apply m Mame.  As a threshold
matter, for example, MICSA is a foderal statune thar modifies wribal jurisdsction, and
therefore s subjoct 80 the interpretive docerines in fodoral common lew giving the tribes
B¢ benefi of the doubt where the statste is ambiguous. Fellencer, 164 F.3d 2t 709.
Additionally, MICSA rtified the jursdictional formelatica in MIA for the Southern
Trives, and MIA specifically preserves “imemal tribal matters™ from state regulation
When analyzing the scope of “internal tridal matters,” the First Circuit bas twice referved
bmlwﬁbofh&l“ﬂh,botmh(ﬂhn.l”&!‘l%)
a0d statutory provisions (Fellencer, 164 F.3d a1 711), 0 belp understand the exsest of
that term. MICSA and its Jegislative history make it clese that “isternal tribal matiens”™ is
net & reservation of the Southern Tribes' full inberent sovercignty that predated passage
of MICSA. But the term nevertheless proteces key elements of the Southern Tribes'
inherent sovereigaty from state regulation. Therefore, when coadronted with MICSA,
courts have booked 10 the body of federal Indian law 10 bemer understand how & tribe's
inherest sovereigaty works i the cestomary case. In EPA’s decision on Maine™s WS
sabmission, EPA bas similarly filtered the body of general foderal Indian commen law
Brcugh the lens of MICSA, recognizing its wnique requirements, while uaderstanding at
e same time that the stasate operates against the backdrop of federal Indian comunos
law

EPA would disagroe with any assertion that the Sosthern or Northers Tribes aee no
longer sovercigns, notw ithstanding that the Scuthern aad Northem Trides are treated
difSerently by the setlomcet acts in certain respects. Congress specifically recognoed
the tribal goveraments of the Sosthern and Northern Trbes. BUSC §§ 17210 (3),
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(4), and (5), 172202}, (%) and (k) Arcostook Basd of Micmacs Setthoment Act, Pub. L.
102-171, Nov, 26, 1991, 105 St 143, a1 Sec. 2 (a)1) and Sec. X1). Coagress charged
2e Tribes with developmg written imstrements to govem their affairs whes actng o a
MWy.ZSUSC.{IMdMMdHWMM
Act, Pab. L. 102-171, Nov, 26, 1991, 105 Suat. 14), at Sec. 7, 1t is explicitly clear in
MIA and MICSA that the Southeorn Tribes exercae sovereignty in the sense of baving
mmmmwmnuu,mmwuw
sustenance within their reservations. Using the term soversignty when referring 1o the
activitics of these tribal govemments is completely comsistent with, indeed is compeliad
by, the serms of MICSA and The Arcostook Band of Micmacs Settlement Act. But the
focus of this matier is the extent of the State"s suthority i relation 1o that which sy be
reserved 30 the Southers and Northern Tribes, and sissply embracieg or banishing e
term “sovereignty” (without any qualifications or more nuanced explanaticas) coatribotes
Barke wo answerieg that question.

The Pencbscot Natioa asserss that the Tribe's full sboriginal isherent sovereignty was
isteeded by Congress % be retaised in MICSA. The Penobscot Nation acgues this & true
notwithstanding the language in MIA sectics 6204 generally subjecting all Indian Tribes
in Maine %o the laws of the Stae and 10 the civil and crimisal jurisdiction of the courts of
the State 10 the same cxtent as sy other person or laads or other nateral resources
thereia. The Pencbscot Nation argues that scction 6204 “mevely confirms that the Natios
willl adopt Maine law a3 its own, but & does pot expressly impose any form of State
regulatory authority wpon the Tribe or its sateral resources.” The Tribe cited 1o Wauseks
v. Compbell, 22 Ariz. App. 257, 526 P, 2d 1085 (C.A. 1974), a case included in one
soction of MICSA's legalative history.

Altbough the Tribe's comment doesa't rafer %0 MIA secticn 6202, “Legshative findings
and declaration of policy,” EPA notes that this language may also be relevant to the
Trides mpument:

The foregoing agreement between the Indian claimants aad the State akso
represents a good faith effort by the [ndian claimarts and the State to achicve a
Jast and fair resoluticn of thelr dsagreement over jursdiction oa the preseat
Passamaguoddy and Pencbscot kadian reservanons and in the claimed areas. To
that ead, Bhe Passamaquoddy Tribe snd the Pesobacot Natioo have agreed o
adopt the laws of the State as their own 10 the extent peovided in this Act. The
Howkon Basd of Malisect Indisas and its lands will be wholly subject 10 the laws
of the Sume.

As part of this overall argument in supporet of the Tribe's assertion of full sborginal
ahereat sovercigaty, e Tribe also references certain passages from MICSA's legislative
history and federal case law. For a number of reasons, EPA dsagroes thar this particular
argument, cither o its ows, o in conjunction with the Tribe's other acguments about



inherent tribal sovervignty, results in a legal conchusion that Mane is prechuded by MIA
and MICSA from establishing WQS in waters within Indian lands in Maine.

First, as set focth in EPA's Decision Support Document, and as explained in various other
portions of this RTC docement, the statutory provisioas of MIA aod MICSA and these
statutes legistative histories, very clearfy establish that state law spplies 10 the Penobscot
Natsoo snd the Passamaquoddy Tribe (and the other Maine Trides) in the coetext of
enviecamnenmal regulation. Moreover, as the Fiest Circuk saad in Matne v. Joknson:

In cur view, the Settlement Acts make ordinary Maise law apply, oven if oely
tribal members and tribal lands are affectod in the particuler case, weless the
imternal affairs exomption applics. aad the scope of that exemption is determioed
by the character of the sebject matter, Discharging pollutants into navigable
wanters is not of the same character as tridal elections, tribal membersiip or other

that refase to the structere of Indias government oc the distributicn of
trital property. [Maive v. Johuson, 498 F. 3d 37, 46.)

In sdditios 10 Maine's explicit asthority over trival lands and natural rescurces,
the Sexloment Acts expressly divested the Maine Tribes of sovereiga immunity,
25 USC. § 1725(d), and with limaned exceptions, made the Maine Trides subject
10 the general criminal and civil law of Maine even with respect to activities
carried out on tribal lands. 25 USC § 1725(a), (). 30 MRS A. § 6204, [ Maive
v. Joknson, 498 F_ 34 37, 42-43,)

[Tihe question bere is whether Maine has adoquate ssthority to implement
M-n&uﬁdhﬁ.duﬁuaﬂabhim.‘cﬁﬂ
in conferring such authorky as is possible. [Maine v. Johnson, 498 F. 34 37,41 )

Each of these passages from Mawe v. Johneon Srectly confiics with the Tribe's argument
Sat MIA and MICSA did net lmtend to peovide Maise with the legal authorty to regalate
the Peaobscot Nation under stase law because the Settlomont Acts imsended to preserve the
Maise Tribes' full aboriginal inherest sovercignty. Indeed, every time the U.S. Count of
Appeals for the First Ciecuit has adjedicated the extert of Maine's jurisdiction i Indiaa
territonies, # is chear the court held that MICSA applies the laws of the State 1o the Soethern
Tribes

Five different First Circuit cases adjudicatiag the application of stase law in the Socthern
Tribes' tervitories have never hinted a the idea that state law applies 1o the Tribes as
anything other than state law. Passamaguodsly Tribe v. Maine, 75 F.3d at 7389, 0. 1 (Ist
Cir. 1996) ("Amoag other things, Be Gassing Act, if #t applied, would preempt varoes
provisicas of Maine's criminal law, incheding | 7-A Me. Rev. Stat. Ann. §§ 953-954.7)
Abins v Penobscot Natios, 130 F_3d 482 (1% Cie. 1997) (“This case turns on whether the
ssuance of stumpage permits is an “imemal tribal matter.” 1f this & aa intermal tribal
mamer, then under both Seetlemont Act and the Irplementing Act, Maine law does not
muum“uumummhﬁnawum
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Adminatrative Procedere Act. Thus no claim arises sader state law warmaating the
exercise of diversity jurisdictica.™ 130 F.3d & 485); Penobrcot Nation v. Fellencer, 164
F.3d 706 (1% Cir. 1999), cert denied, 527 U.S. 1022, 119 5. Cx 2367, 144 L. Ed. 24 T71
(1999) (Maiog stass lew did ot spply only because the deciinn whether 10 employ a
wibal ssember of 8 noa-tribal sxember a8 & community merse fell within the “mternal
wibal master™ exception to the applicability of sate law under MIA and MICSA)
Penobscor Navion v. Geergie Pacific Corporation, 254 F. 3d 317 (1* Cir. 2001)
(Comspany demanded documents Sroms Maine Tribes based on Maine's Froedom of
Access Act “Under Maine law, the Tribes are regulsied in certain respects as
menicipalities, and municipalitics are covered by the Access Act.™ 254 F3dm3lK),
Maine v Joheroe, 498 F3d 37, 43 (15t Cir. 2007) (“The Southern tribes say fhat state
muthority over land and waler resources can cocut with tribal authonty, pointing %o
mmmaummummwmmmmm:
So, the tribes say, the existence of Maine's suthority does sot astomatically negate
concurrent tribal suthority over the same subject matter. Bt the question bere is whother
Maine das adequate authorky to inplemert persstting as to the tribes’ lands, and secton
6204 om its face & sbout as exphcit in conferring such suthoeity as is possible. What the
wibes might do if Maine did not legislate is beside the point. The Scuthem tribes’
concurrency srgement would bave bite caly if their own “concurrent” regulatory
authonity, if it existed, took peiceity over enacted Maise law. But this woold tum on #s
head the exphicit language of the Scttheaent Acts giving Maine authority over land and
water resources in the trides’ terriocies. If there & “concurren’ jurisdiction at all, it &
subordinate 8o Maing's overridisg duthority 10 act within the scope of section 6204, which
Mmmmmwmmmmucu
Water Act.™) And sone of these cases beld that the reference 10 Wawneks v. Compbell,
22 Asiz. App. 287, 526 P. 24 1085 (C.A. 1974), in MICSA’s legnlative history, Sspports
tnmhhh“mnbhdmmqﬂyumh»h&*nhﬁu
under MIA soction 6204

10 this subsection of EPA's RTC document, EPA provides a legal analysis of the
“imermal tribal matiers™ provision in MIA, as ratified by MICSA, as woll a5 a descussicn
of how the Pirst Circuit has coastrued the provision in its decissons to date. As explained
below, EPA concludes that establashing WQS in waters within Indiaa lands is oot an
intermal tribad matter. Thae conclusion s woll-supported by First Clrouit precedont, which
wwmmmmmmurm.mwu
used in circumstances that constitete close questicas of the apphicability of the internal
tribal matters provisics, woskd be nagpropriote if appliad 10 the questicn of Maine's
wathority to establish WOS in waters within Indian lands. Maive v. Johwrow, a 46,
Nevertheless, becaese of the prominence of the coacept of internal tribal maters in the
Pencbscot Naticn's commsents, EPA analyzes the concept below ia detad. EPA oven
thMMMMMFMuW»MWQSM
1o demonstrate that, even (f it were appropeiate to apply the factors, the analysis sbows
that Maine has sutherity to establish WQS in waters in Indsan lands aad that such
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watheeity is pot inocnsistent with aad does sot run afoul of the itermal sribal samers
provisson = MIA,

EPA recognizes the impoctance of the “internal tridal matters™ peovisions in MIA secticn
6206(1). as ratificd by MICSA section 1 T25(b)(1), which by its serms caly applics 1o the
two Southern Tribes. We agroe that, to the extent a subject is an internal tribal matier, the
State is prociuded from regulating that subject and that it falls beyond the reach of the
grant of state asthority is MIA section 6204, as ratified by Congress. Thevefore, the
wormmm-wmmmammmauaws
wums«wsmnmmmummrm'

terrionies.

The imternald trival matters provision in MIA ssd MICSA & a reservation of suthaority to
the Southern Tribes based on their inberent soversignty that predates MICSA. Coogress
did not imtend, however, 10 reserve through MICSA e full scope of the Southers Tribes”
inherent sovercigaty which the federal courts Bad recently recognized peice to MICSA,
Bowowly v. Passomaquoddy Tribe, 599 F.24 1061, 1065.66 (1* Cir. 1979 Joiet Trid.
Coun. of Pexsamaquoddy Tribe v. Morson, 528 F 24 370, 379 (1* Cir, 1975), Tha
aterpeetation would caune the exception of internal tribal matiers to swallow the rule
Congress creaned, which is that state lvw generally applies 1o the Maine Tribes and their
lands. But as we discuss further below, the commen law genenlly interpreting Indas
Tribes" inherent sovercigety is relevant %0 assessing the scope of insernal tnbal matters, at
Jeast as a theeshold test. If » ssbject matter would be beyoad the reach of any Indian
Tribe's isherent sovereignty, it could not qualify & aa insernal wibal matter under
MICSA. If a subject matter is generally within the mberent authorty of & Tribe 10 govern
(#d coe decides & & appropeiate 10 undertake an isternal eribal masers analyss), EPA
coochdes that the next step in the analysis comsists of using the factors that the First
Cirowit has derived in amalyzisg the peovisions of MIA and MICSA. In sheet, EPA has
concladed that “intermal tnibal matters™ under MICSA s a subset of the inberent suthority
Indian Tribes generally retain as reflected in the general peinciples of federal Indian
common ke,

In additicn, we note that it would be difficult to reconcile the unigue wording of MICSA
section 1725() with the interpretation that iternal tribal mamers reserves the Southem

Trides" unispaired inherent sovereigaty. Thia section provides.

The Passamaquoddy Tribe and the Pencbscot Nation are hereby asthosized 10
of the State of Maine, jo the cxrent avvhorizad by the Maine [mpfomenting A
and any sebseguenr omendments therefo.

25 US.C, § 17251) (emphasis added). Theso provisions of MICSA show that the

junisdictional srrasgement Corgress ratified in MICSA resuks in an atypical scope for the
Southern Tribes' inberent authority. That is because an [ndan Tribe's inbevent

* LA and MICSA also identfy arons of jurindicrion specifically seserved %0 (b Southam Trides, bet those
manD“W#*MNAkqmmAdm
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soversigaty typically is not dependent oa or ssbject to definition by state low in the
Usited States, and it roquires no affemative grant of suthority from Congress foe a Tribe
to assert its inherent sovereignty in relation %0 state law. See Merrion v. Jicarilis Apache
Tride, 455 US, 130, 148 o 14 (1982) ({N]either the Tribe's Comstitutica nor the Federal
Coestitution is the foat of any sovercagn power of the ladian tribes.”), see also oL at 168
(*Tribal sovercignty & neither derrved from nor protecsad by the Cosstitutica. Indiae
wibes have, however, retained many of the powers of self-governsest that they possessed
at the time of their incorpoeation into the Usited States.™ (Stevens, ). dissenting, footnote
omined)). But Congress bas plenary authority 10 akor the scope of an Indian mribe's

wwmuuuwmummwmu
applying in Indian coustry, and the wording of section | 725(f) therefore makes sense.
Faced wih ratifying a state statute that incheded an aggressive extension of state authorky
over the Scuthern Trides aad their territories, ssing sweepieg language creating »
mumhmmuunum»mmuu
Soutern Tribes still exorcued independent jursdictional ssthority for cenain purposes
under the terms of the MIA. The wording of section | 725(f) is fully consistont whes we
conclude that internad tribal matters reserved some subset of the Southern Tribes”
MICSA. however, also eatifies a substantial grant of ssthority 1o the State, which inchades
adequate suthority to establivh WQS in waters in Iadian lands. Noemally, outsade Maine,
establishing WOQS i Indian lands would fall cutside state jursdiction. Hees, MIA and
MICSA provide that scthority 8o the State.

Consistent with the discession above regarding the scope sad limiaations of e internal
tribal matters provision, the portion of MICSA's legulative hivtory which specifically
speaks 1o the States” autherity to rogulate the emvironment in the Southern Tribes”
territonios s direct sad compelling. Most notably, when discussieg the specific section of
MICSA that ratifies MIA"s jurisdictional amangement for the Southers Tribes, the Senate
Report conchades:

... State law, inchuding but not limited 1o laws regulating land we or management,
conservation and caviosmental prosection, ace fully applicable as provided in this
Section sad Section 6204 of the Maine Implementing Act. That the regelation of
land or nateral resources may daminish or restrict saxisiration of income or valee &
pot comsadered a financial encembrance and is not barred from application under this
Act.

S. Rep. at 2T empbass addad),

The only other place in the Congressicoal Commitiee Reports that speaks directly 10
mwhwofmlmhluﬁ-hahmemhdh
first savisgs clause in MICSA, section | 725(h). This peovision makes federal Indiss law
wbl’&mﬂymkhmwdﬁf“wmlﬂaﬂmum
e :
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Except as other wise [sic) provided in this subchapeer, the byws and regulations of
the Usnited States which are geoerally applicsble to Indsars, Indean nations, o
tribes or bands of Indians ¢ 8o lands owned by or beld i trust for [them) shall be
spplicable ia the State of Maing, cxcept that 6o law or regulation of the United
Statos (1) which accords of relates 90 a special status oc right of or 10 aay Indias,
ladian sation, trive or band of ladiarm, ladian lands, Indian reservations, Indss
coustry, ladian territocy or land held s trust for adians, sad also (2) whach
affects or proompts the civil, crissnal, oc regulstory juradiction of the Stae of
Maine, inchuding, without limitaticn, luws of the Stae relating 1o baad sae or
eavironmental matices. shall apply within the State.

25 U.S.C. § 17250) emphasis added). This provision does sot coatrol what jurisdiction
Maine recerved under MICSA,; it simply protects the jerisdaction gramsed %o the Stale
elsewhere in MICSA from inadvertent mtrusion by general federal Indian law, Asa
structural matier, however, it is notable that Congress specifically idestified
“eavironmental matiers™ & an area of state law to be protected, strongly sspporting our
conclesion that envieonmental regulation wis included in the grant of authority 1o the
State. The Senate Report confirms this conchusion:

It is also the intent of this subsection, however, to provide that federal laws
scooeding special stanus of rights 10 Indias [sic] or Indian Trides would not apply
within Maine if they conflice wigh the general cevil, crminal, or regalatory laws or

of the State. Thas, for example, akhough the federal Clean Air Act,
42 USC. § 7474, sccoeds special rights 1o ladian Tribes and Indian lands, sech
rights will not apply in Maine becasie otherwise they would interfere with Stase
e quality laws which will be applicable 10 the lands beld by or for the benefit of
the Maine Tribes, This would also be true of police power laws on such matiers
s safety, peblic health, eovironmental regulasons of laad we.

S Rep. ot }1; soc also HR. Rep. & 29. This passage makes &t very clear that Congress
enderstood 1t was making state emvironmental kew applicabble o Indun lands.

As noted earlier, the First Circuit's precedent imerpretiog MIA and MICSA is consistent
with Congress’ isteat to make Maine enviroamental law apply 10 Indisa lands. And
establishing WQS &, in character, much more akin to discharging pollutants into
navigable waters than it is %0 such matters as tridal clections, tnbal membership or other
exemplars that relate to the strecture of Indma poversment o¢ the distribution of ridal
property.

First Clresit precedent isterpretiog MIA's and MICSA's internal tribal matters
provisien, Including an analysis of the Akins and Feflencer factors

In ity decision in Maine v. Jobasow, the First Circuit squacely sddressed the “ieternal

tribal mattors™ provision in MIA, eatified by MICSA. [n Maise v, Johnzon, the Count
noted that its decisions in Akier and Fellencer wese the caly two in which the Court had
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directly construed the phease “internal tridal matters™ as applied 10 the Maiee Tribes. The
Coeet cleaely distinguished both of those peice cases from the CWA NPDES program
case before i, nating, among other things, that is cach of Akies aad Fellencer, the State
disclaemed any interest o rogulations of seperintendence over the activities ia queston.
The Court noted further that the Sctthoment Act’s parndictsonal provisions cleacly
affirmed Maine’s asserted power in the coatext of regulsting dischasges of polletasts into
rwvigable waters, even for fcilitios located ca tribal laads discharging into trital walers.
The Court staced that “[i)f the internal affairs exemption negated so specific » ground of
state authorky, it is hard (o soe what would be left of the compromae restoration of
Maine's jurisdiction.” Maine v. Jobssow, at 45. The Court subsequently noted that “[i]o
our view, the Settloment Acts make codinary Maino law apply, eves if caly trival
memiders and tnbal lands are affectod in e particular case, walexs the internal aflaes
exempticn applies,” finding that descharging pollutants ioto navigable waters is not of the
same character as the consmerated examples of internal tribal matiers coatained i the
MIA. Id A146. The Court clearly rejocted EPA’s use of the "balancing tost”™ that e
MMuMwhh&Cm'nmb‘iiaMMFM.ui;
that “discharging pollutants irto sarvigable waters is not a borderiine case = which
Balascing . . . o¢ ambiguity cancas . ., can alier the result™ A At 46,

As soted above, in Maive v, Joknsow the Fiest Circuit seggested that EPA's applicatica
of e balascing factors and method of analyss derived from Abins and Fellencer waa
misplaced in an acea of regulatory auhority so clearly reserved to the State under MIA
and MICSA. It therefore behooves EPA first to ask the question whether the facts and
mummbuﬁhmwmmﬁbh
ciecemstances present in Maine v Joknson of 10 those presenk in Abins and Fellencer.
That is, is Maine's request 10 apply s WOS 10 waters within Indan lands clearly within
its regulatory ssthority under MIA and MICSA in the way that the Court in Madse v.
Joheson viewed regulating discharges of pollutanss into navigable waters (where Maine
cxpressed & strong interest in doing s0)? Or doss the WQS comext before EPA now
nvedve circumstances and relative tnbal and stane intorests more akin 10 & dispute over
whether 500-trbal members have timber rights m [ndan teeritory (where the Seate had
disclaimed an isterest in regulating the issuc), of 10 & situation in which a tribe wanted the
ability and right 1o determine who, & between a tridal member and non-tribal member,
could work &5 & community merse (and where the State disclaimed any interest in
applying its anti-dncriminatice laws 10 that decisson)”

unmmmmcmmm-uwmumm
presented by Maine's cxtsbiahment of WOQS in tribal waters are clearfy are more
analogous and pertinent to those at issse i Madse v. Johason than they are 80 those s
Aksxr and Fellencer. Mame's WQS program falls within a Seoad acea of enviroamental
regulation; Maine has expreised 2 strong desino 10 exercins regulatory authority in this
area, aad there potentially would be soo-trivial impects oo noo-tribal members cutside of
tribal hands were EPA 10 find that MIA and MICSA prechade Mame from applying
WIS in waters in ledian land. Fellowing the First Circuit’s reasosing then, & would not
even be appeopriate for EPA to apply the ballancieg factors from Aking and Fellencer 1o
detormine whether Maine has jurssdiction to establish WQS foe waters in Indsan lands.
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The Court found that the circumstances present in Abine and Fellescer were much choser
legal questicas as to whether the insernal tribal matiers provisions of MIA and MICSA
muwmmmmwmummum
had authority to implement as NPDES program in Indian bads. Two critical factors that
informad the Court's holding were the potestial effects of a tribal NPDES program on
noo-members outside of Indian serritocies and the State™s stroagly expeessed desire %o
implement sach program self throughost the State, including m waters within Indian
laods. The Court's Bokding b consistont with the idea that the jurisdictional peovisioss of
MICSA establish a presumgtion that Maise was provided with regulatory sethonity over a
mmnm.muummwmm(m
absent 3 showing that other explicitly reserved aceas of tribal jurisdicticn, clearly not
selevant 1o the WQS context, applied)

Thus, the Pesobscot Natica's use & its public comments of the Abins and Fellencer
balancing factors as a basis of ity jurisdicticaal snalysis would be rojected by the Fisst
Circuit. Of central importance 10 the First Circuit’s saalysis of the insernal tribal matters
peovision in MICSA is that s scope & not defined by the idea that e concept s
isteaded 1o cover any and all matters that a sovereign government would typacally have
authority 10 regulate, bes, rather, under MIA aad MICSA the charocter of the activity st
issse muest be 5o internal 10 tribal governmest that it does not impact the State’s sutheriy
in & way that affecss poa-aribal members or that is contrary to the Sate’s inferest @
exercismg s authority consistert with the atypical allocation of state jurisdiction uader
MIA 10d MICSA. At bottom, it is haed 10 discem bow, given the potential effects of &
trital CWA WQS program on son-member upstresss dischargers and on the application
of State law, in an ares of regulation where the State has expressed a strong desire that its
standards apply throughout the State, that the Fiest Circuit would decide that Maine did
not have adequate jurndiction 1o set WQS for waters in Indiss lands. See EPA’s
Decision Support Document for additicaal disoussion

A direct comparison of the vanous factors, dynamics, snd impacts described above in
relation 5o 2 WOQS program, wigh the factors consedered by the First Circut in ity decinion
St Maine bas jurisdiction usder MIA sad MICSA o issse NPDES penmits 1o tribally-
owned facilities located ca wridal land and which dncharge caly to eribal walers, compels
2 legal conchusion that Maine has jurindiction to establish WQS in waters within Indias
lands. As discussed ehewhere in this document aed i EPA's Deciion Seppoet
Document, however, the State's authority and discoretion 10 set such standasds is not
ushounded aad must still comply with CWA regquircesests, inchading those that would
protect the dexignated use of sestesance fishing in waters = [ndian ads.

Neoctheless, EPA would like to rospond fully asd comprebensively to the Pencbscot
Nation's commests. Conseguently, EPA provides below specific respoases 1o the
Pesobscot Nation's internal tribal matiers argument, oven though the logic of the Farst
Circuk’s analysis in Maiee v Soharon sugpests that these factors are not appeopeistely
applicd 10 the fiscts preseated by Maine's WQS submasion



Befiore delving o the specifics of the Pencbscot Nation's comments on this ssue, we
note that foderad lndian common law plays a limited role in our isterpeetation of the
internal tridal matiors exception. The First Clecult has stated that:

We stross that we 8o net read the reference by Congress 1o Sasta Claea Pusbio in
the legisiative history of the Settiement Act as invoking all of prioe Indias law . . .
. Bt we also do not agree that reforence 10 yech law i never helpfal in definieg
what is an istermal tribal maner. Congress was explictly awaee of sech law, and
explicitly made existing penoral foderal lndian bew applicable to the Penobscot
Nation in the Settlement Act [n other arcas, courts have loag presumed that

Congress acts agains! the backgrovad of prioc law.

Abins, 3 489, lnsofar s foderal Indian commen law provides insight sato the sors of
activities that Congress and fhe courts cossidered 1o be matters of mberest tribal

, and thus what rights Coagress may have reserved under the settlemont acts,
it is o usefial aid for Seterminieg whether water quality rogulation i an isternal wibal
maner. The First Cirouit directs us 0 examine that comemon law. The court doos say that
foderal Indian comenon law defines the scope of internal wibal ssamers. The ternal
tridad matter exception under MICSA is esseatially a reservation of some clemsents of
inberent tribal sovereigaty. Akins, at 489, Therefoee, in order to qualfy as an internal
tridal matier, an activity ssust, as a threshold matter, qualify as 3 master of inderent tribal
sovereignty. However, concluding that & satter would be treated as part of a tribe’s
The Firwt Circuit then peovides us a serves of Sactons %0 determine whether the issue or
activiry is an internad trival matter sader MICSA.

" Does the acthvity regelate caly tridal members?

Tobal comment. There would caly be an indirect effect on non-rital esembers.
Noavtribal members are ot being regulated directly.

EPA’s responss:

To the exteet that the Abins and Fellencer balancing factors are analyzed, the degree 0
which an activity may affect son-trbal members bas been a primary consideration for the
First Clrowit. A finding that Maine docs not have suthority 10 establish WOS for waters
in Indise lands, and the comesponding finding that the Mame Indian Tribes do have that
aathority for Shose waters, could have a soo-trivial effect oo noo-member facilities is
Maine subject to offlscnt limaaticas in NPDES permits that must easure complance with
WQS. See, e.g., City of Albugwergwe v Browner, 97 F. 3d 415 (10* Cir. 1996), cert
denied 522 U.S. 965 (1997). 1a City of Albwguergue v. Srowser, the City of
ARuguergue challenged EPA's spproval of the Isleta Pecblo’s water quality standards on
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a sumber of grounds, inchading that cerain of the Tribe's standards were allegedly
snatiainable because they were 100 strisgent, and would have an adverse effect ca an
wpstream discharger located outside of Indian Cosntry, The Tenth Circuit uphold the
dutrict count's opinion affirming EPA's appeoval of the Trive's WQS, Usder the Furst
Circuit's analysis in Akias and Felloncer, the potential for impacts on noa-members of 4
tridal CWA WOQS program weighs heavily against finding that Masse does not have
suthorky uader MIA and MICSA 1o cstablish WQS i waters in Iadian baeds wader the
concept of miernal ridal mattors.

b. Does the activity relate to lands that define the Tribes'
territories, particelarly to the commercial wse of tribal kands?

Tribal sommens: The maner ot hand concerns the Barvestieg oc deriving of
value from tribal resources.

The second factor i the Akins and Fellencer analysis concerna a tribe’s ability 10 decide
how 10 use its oW resources to peotoct the isterests of s members. The Fiest Crcuit
found that the Tribe's decisions regarding commercial wse of “the very land that defines
the serritocy of the Nation™ fell within the realm of mternal trital mamers. |, o 457, 438
This facsor i not necessanily imited %o commercial use of land, however, Rather, it bas
10 do with resources withis the tribe’s territory that bave a direct effect ca tnbal well.
being In Felleacer, the court analogized control of natursl resources on tribal land 1o
control of hussas resources on trival land. Felencer, 164 F.38 st 710. The particular
“Buman resource” af iste wid & comeasunity nerse who was not & tridal sember, but who
practiced oa the Penobsoot reservation serving tibal sembers, and whose practics bad &
direct effect on the health of tridal members. [n fhis case, the court recogeazed that
“Indian tribes may ‘retain inberent power 10 exercise civil asthority over the conduct of
soo-Indians on fee lands within s reservation when that conduct thressens or has some
direct effect on the .. healh or welfare of the tride.” ™ 4. qeoting Moexans v. Unired
Seares, 450 US. m 566, .

Fellencer confirms that in order to peotect tnbal health and welfare, tribes say cootrol
sctwvities of noo-members wishin Indsan territory. However, tribes do not gencrally have
suthority 10 control sech activities outside of Indian territory. Monsana v. Unbed Stater,
450 U S, a1 56566, Here, many of the waters in question, ¢ g, $e Pesobacet River, and
the fish & those waters, are resources wed by Maise, its citizers, and the Maine Tribes.
The First Circuit's boldiags @ Akisy a0d Feflencer 30 not provade EPA with any grounds
1o deny the state jerisdiction over setting WQS i any waters within Indias lands, and
eves morce ceralely not for wasers and resources that are used by tribal and non-trital
members, Agais, however, £ & important 10 sote that sotwithstanding Maine's
yursdictional swhority, EPA has the suthority under the CWA to protect the Maine
Trides™ sustenance fishing practices provided for under the sestiement acts by emuring
Bt WOS applicable 10 waters in Indian lands protect the quality of water necessary 10
sepport those sustenance fishisg peactices.
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« Does the activity affect the Tribes' ability te regulate thelr
natural ressurces?

mm-—umum«wmnd

trdal resources.
EPA’s rsponse

The Flest Circuit has held that as activity peedominantly affecting » tribe’s abiity 10
coatrel the sse of its own resources i likely to be an intereal wribal mamer, Akins in
particular cxamined as example of natursd resosrce regulation, stumpage permits, which
it determined was ao internal tribal matter. However, the Akins holdng & & narrow cne.
Under Abins, the test is not whether the assertica of saate law iterferes with the tride’™s
regulation of its raseral resosrces, but whether the assertion of sribal autherity over such
resousces interferes with stase rogulation. The coust empbasized that “[bly its own terms,
the Implomenting Act, § 6204, makes Swite laws regulating land wie or managemens,
conservation and eavironmental protectson applicable to tribal lands. The sbaence of an
saserticn that any such [Seate] bews are involved Bere is telling.™ Akias, 130 F.3d at 488
The deciding cloment in e coun’s analysis of this factor soems 10 be that the sumpage
permit systems, “involving tribal lands, appears 10 Bave no sigraficant impact on Maine's
onvironmental or other interests.™ |d,

Also important o the First Circwit's comsideration was the geogriphic component of
inherent tribal sovereigeny. Id ot 489, The court determined dhat timber permifting
qualificd as an intornal tribal matier in pant bacause “the policy concerns the barvesting of
a satural sesource from [land that defines Indian territory].™ Id, ot 487, The timber
sabject 10 the disputed permiming system was located entirely oo the Pencbscot Nation's
territory. Because the resosrce wan confined %0 Eadian serritory, the associsted pormitting
system did not impadr the Swate’s ability %o rogulate its own natural resources.

The issse we face today &s vastly moee complicated than in Akins Becaese many of the
lands In addition, the WQS regulations at issee fsvolve potental impacts 1o discharging
facilities that operse irside and outside Indian serritocies, Following the Fiest Clrcult’s
analysis of MICSA, EPA begims with the assemption thet the State’s laws are geaerally
spplicable jo all waters. See 25 US.C. § I1T25(b)(1). Cermin activities may de exchaded
Foes state regulaticn o eternal wibal mamers, but the gooeral presumsption is that stase
laws apply to all water bodies in Maine.

Based on this factor, the State has clear urssdiction to establish WOS that may bave the

pocertial to affect the efffucnt Fmitations contaned in NPDES permits issued 1o facilitics
that are largely located and operate outside of tribal territorics and, under the ressoning i
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Maine v. Johnson, even 1o sources that are oa trbal lands and owned by tribal members
and which Bave no measurable impact cn s00-members.’

da Does the activity implicate or impair an interest of the State of
Maine?

Tobal comment: The State's caly isterest in estadlishing WQS s »
sabverting sustenance fishng

EPA response

Anceher important factor im the First Cistuit’s prior cotsaderation of insernal tnbal
matiers was whedber the Stae had assoried aoy istorest in regaliatiog the matter at issue.
The Akins court noted at the cutset that “[Ubss s not a dispute detween Maine and the
Natica over the atempied enforcement of Maine™s kywy™ and that the wibe’s regulation of
its own timber resources wis “oot of ceoaral concern 1o ... Maine " Aking, at 487, 438. o
Fellencer, the court charified that & peneral state interest in regulating 3 mater sech as
cosployment discrimination was not sufficient 10 remove the satter from the scope of
internal trival mattery, But because the State expressly disavowed an interest in
regulatng widal governmental employment decisicns, the coun found that tribal
regelation of &5 own employees did 2ot impair any siate interest, Felloncer, at 71011

1o s WOQS submissson, Maine has vigorously ssacried ity mterest @ regulating water
quality Shroughost the State, including withis wators located in ladian lands, That is a
very different dynamic betwren the State sod the Iadian Tribes than the one that existed
i the Fellencer and Abins dispotes. Id, Abins, 130 F 3d ot 488 (“This & ... a question of
allocation of jurisdiction amoeg dfferent fora and allocation of ssbstantive biw 10 8
dspute between tribal members where neither the Congress aor the Mamne Legakature
bons expeessed 4 particular mterest.”). [n Mawwe v. Johssoo, 493 F.3d 37, 45, the Fant
Circuit stated:

In Both those cases, unlike tis case, Maine disclvimed any mtcrest & regulation
or supermtendence. Aking, | 30 F. 34 st 488, Fellencer, 164 F3d m 71011, By
contrast, i the peesent case, Maine affirmatively asserts suthecity as 10 both wridel
and noo-writal land to regulate Sscharges oo savigable waters. Tho Seetlement
Act provisions just quoted affiem that power. If the interaal affuies exemption
negated 30 specific » grovad of stase authority, ® i hard 10 see what weuld be left
of the comproming restoeation of Maine's jurisduction.

' As Gucussed bebre, FPA s roguining the Scase 50 comuider impacts on tribal resounces sod amnd 25
WOS scomdingly. However, B Stane s not reguirnd fo code regulstony seiharity siaply Decesss s
sotvitees have a0 ipact on Tibal rescerces.
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e Is defining the activity as an “internal tribal matter™ consistent
with prior legal saderstanding?

at hand involves the inherent authorty of an Indian tribe, which meast be
fee Eoes undermning by & state.

EPA’s repomc

As explained carkier, Maise's jursdiction to establish WQS in Indias lands is consistent
with the First Circait's anahyis of MIA asd MICSA and its bokdings n Maive v.
Jokason, Abins and Fellencer and, %o the exters applicable givea MIA and MICSA’s

In cedier 10 understand the ionarnal tnbal maters exceplion, we mest recognize that
MICSA, while lognlatod against the backdeop of faderal lndian commeon liw, aliered the
operation of that common law in Maise. Under federal Indian common law, Indiaa tribes
may Bave 3 paramount interest in regulating their own water quality that sepersedes that
of the state in which the tribes” territory & located. However, as dacussed carber and
below, federal Indian common law may aid us in interpretiog MICSA but cansot change
the statute's general provisson foe state jurisdiction over satural resources. We must ook
carefelly at what Congross and the courts have said regarding the extert of the internal
tribal matters exception 10 state jursdiction

Fellowing the First Circuit’s example, we Jook first 10 the legislative history of MICSA,
aed thes 10 federal Indiae common law for price legal undentaadisgs of mternal wribal
mamers. As mentioned carkier, we rely laegely on the Senate Report, which the House
Report “sccepts as ks own™ i part. H.R. Rep. a1 20; Garcig v. Unired Stares, 469 US.
70, 76 (1984) (comemimee reports are an authorative source for determiniag legaiative
consent), gited by Akiss, at 439, The few references St the Senate Report makes 1o
rateral resoerce regulation are telling. In its discussicn of the applicanon of state
envicommental lrw uader sectson | 725(0X 1), the provision of MICSA ratifying the MIA
and its jurisdactional provisions, the Serage Report states:

State law, includang but sot lisssted 10 lyws regulating land use o managemernt,
comservation and coveommental peotection, are fully applicable as provided in tha
Section and Section 6204 of the Maine Implementing Act. That the regulation of
land or natural rescurces may daminish or restrict maumizaticn of income o
value is not considered a financial encumshrance and s not barved from
spplication under tis Act

S Rep.m 27

In addition, when expliinisg the operation of the savings clauses dmcussed carlier, the
Senate Report provides a specific cxssple of a federal envircamental baw that would be
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excheded from opernting in Maine Indian Coustry to avold interfering wieh state
eoviroamental law, Awumnhummmmemam
Clean Alr Act that allows lndian tribes to redesignate their lands to 3 new air quality
chssification under the prevention of significant deterionsticn (PSD) air permitting
program, the passage cads by emphasizing that this exchision would alio operate more
penerally a4 10 “police power laws on such mamers as . . . environmental regelaticn.™

It is also the intent of this subsection, however, 10 provide that foderal
laws accoeding special status or rights to Iadian [sic] or [adian Tribes
would not apply within Masse if they conflict with the general civil,
crimisal, or regulatory laws oc regulations of the State. Thus, for example,
a¥bough e federal Clean Air Act, 42 U.S.C. § 7474, sccceds special
rights 1o lndian Tribes 30d Indiaa lands, sech rights will sot apply in
Maine because otherwise they would interfere with Stase air quality lywy
which willl be applicable to the lands held by or for the benefin of the
Maine Tribes. This would also be true of polioe power laws om such
matmers a3 safety, public health, eavironmental regulatsons of laad use.

S. Rep st 31; see also H.R. Rep. at 29, In sddition, this passage makes cloar that
Congress was not limiting the applcaticn of federal Indian law i Maine solely %o avosd
any interference with state enviroamental regulation as it applies to lands outsade [adian
lerritories. The report specifically discusses Congress's inteat 10 protect the application
of state aic quality laws which will be spplicable to land held “for the Benefit of the
Maine Trbes.” Again, this discussion woeld be polntless if Congress did sot specifically
intend 1o make state enviroamental regulation applicable i the Southers Tribes' territory

This passage in MICSA’s legislative histocy is telling in the comtext of analyzing the
State’s authecity 10 set WQS under the CWA. The Clean A Act peovision ciied by the
Senate report refiers to the ssthority tribes have outside Maine 0 redesignate the air
quality classification for their termwory so that PSD permits for upwind facilities must
inchade cmissicn lisats that peotect the air quality consatent with the wibe’s chosen
classification of its territory. This cxample is sinkingly samilar to the functicn of the
WQS program in the costext of the CWA. Both peograms iavelve the authority of noo-
federal sovercigrs 1o determine the level of enviroamental quality that must be
maincained within ther serritories, and that dctermination has the effect of controlling the
coment of permits isseed 10 facilities that might impact those territones. Indeed, the
“Asea Redesignation” provisions in sectios 164 of the Clean Ar Act ace about as Srect a
cognate 10 the WQS program i the CWA as one could find @ fedenal envircamental law,
¥ s reasomable then, foe EPA 10 conclude, that Congress intended its graat of jurisdiction
10 the Smate 10 mchude a progras like the CWA WQS,

Our inquiry does sot end here. Akins opens the possibiity that even in the acen of natural
resoerce regulation, activitics may fit within the internal tribal matters exceptica and be
free of saate regulation. Here we tum 8o the federal Indian common law 10 belp ws define
the contours of inberent tribal sovereigety, which in turn form the basis for isternal wnbal
maners. The analysis of foderal [adian common law in Abiss draws a clear dutiacton
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between inherent tnbal authorty over the activities of members and noa-members.
Teibes generally have authorty over ther own members. 1o some ccumstances, Soderal
Indiaa common law has fosad that tridal suthority extends 10 noa-member conduct on
tribal terriory, but not to non-member condact outside of tridal termtory, Sgg Akier, o
490. MICSA coastricted the common law understandng of inhereat tnbal soversigaty
by extablnhing the geseral presumption that state law applics cven witha wibal
serriocies. 33 USC § I1725bX1). Therefore, the fact that an activity takes place oo o
ofY reservation no loager answers the quostica. Initead, the relative involvement of trival
members and nos-members becomes decarve.

OF course, Abing and Fellencer themsclhves form part of our peior legal undeestanding of
intormal tribal matters. However, these cases peovide little moee than ae analytical
framework for comsidenng the issee. Neither case offers & definitive imerpretatioo of the
scope of internal tribel matiers. To the contrary, the Fint Circuit cmphasized that *{wje
tread castiously and write narowly, for the peoblems and conflicting interests presested
by this case will 6ot be the same as the problems and interests peesented is the next case.”
Aking, 130 F.3d s 487, Akins, while recognizing one example of matural resource
regulation as aa internal tribal matier, was nareowly drrwn to address only stumpage
permits where state logal requarements were not o ssue. Overall, Fellencer went
somewhat further in addresuing snpacts ca poo-members, bolding that a tribe could
regulate the activities of a non-member who was acting oo tribal terriory, serving tnibal
members, and whose activites had a divect impact on tribal bealth and welfare s
tempting 10 read these cases together o sary that natsral resource management deciions
baving a direct impact o tribal health and welfare are as incernal rbal matter. Bur these
holdings, 33 discussed carber, are 00t 50 beoad. Ak emphascrod that tnbal suthority
exteaded to activities of tribal members, and i some case son-membders, withis tribal
terrinecy. Abins, 130 F.34 i 489, Fellencer relied hoavily on its snderstanding of
employment discrimesation kyw as a sagor soerce of suppont for its decision that trital
employment decisions are internal tridal matiers. The law suevoundieg the employment
nave indicaed quite clearly that tnbal governmental employmest decisions were retained
as an oloment of inherent tribal soveregnty under MICSA.

Although the sinsamon outs ke Maine may be quite differest, uader MICSA EPA has
conchuded that cstablishing WQS in ladian water i Indian kads in Maine & not s
isternal tribal maner. Tribal comments have segpested that under Felleacer, trides may
regulstc noa-member activitics that have a direct effect on tribal heal® and welfare, Thas
reading, however, stretches the First Circuit’s decsion far past ks boundaries. In finding
that e Tribe could exercise ssthority over a nos-member 1o peotect tribal health and
welfare, the Fellencer court ermphasized the minimal effocts ca non-members verves the
sigaificant effact om tribal members, as well as the clear statutory basis for the Tribe's
comrol over its governmental employment decisica. Here, tribal WQS under the CWA
potertially could impact soo-tnbal members. EPA cannot extend the reslts of @ese
cases to sech vastly differest circemstances, particularty when the reasoning of the cases
coursels us to do the opposite.



Tribal government as an shement of iatersal tribal matiers, including establishing
cancer risk levels and fish comvmmption rates as » matter of tribal policy fndements,

The Tribes argoe that establishing cancer risk Jevels and fish consussption rates are
matters of trival government policy that are part of a distinctly governmental fascton,
that of establisking WQS under the CWA. The Tribes assert that this should lead EPA 10
conclede that as 2 legal maner Maine does not have jurisdacticnal sutherity to set such
standards.

EPA's rsgonsg

EPA agrees that Maine's fishing designated uses and $he Northern and Southers Tribes”
trust od and resorvation leod susienance fshing practices require adequate profectscn
under the CWA. However, that fact, as important as # & 1o the Tribes” physical, spiritual
and cuberal existence, docs not alter the ursdictwonal framework eombodaed in the
sentlement acts. Those vital interests and cultural practices of the Tribes, as crivical
elements of their survival and well-being may sl be protected 1o the extent authormed
wnder the CWA, and EPA"'s dnapproval of Maine's HHC as Sy woskd apply 1o waters
withis ledian lands Semsorsrates that very importaat point. As the First Cirouit bas
stated, not every matser that saaght (all witkin the notica of a povernmental functica
recessanily constitutes an intormal tribal maner undes MIA and MICSA. "That a tnbe
aticmpts 1o govern & manier does a0t render it aa imermal tribal matter ™ Alme a1 436.

We agree with the comments from the Tribes” advocates that water qualey regulation is
of central mmportance 1o these Trbes and is a critical issue B maintining Bk cultere
and way of life. We ako understand the Tribes” desire 10 exercise as direct a control over
that water quality as possible. Outside the context of e scttlement acts, we agree wih
the Tribes that water quality managemest s a core governmental fanction, and therefore
that it should geoerally be reserved to tribal goversments. EPA cannct agree, however,
that M1A"s refierence 1o “tribal government™ as ono of the examples of intermal tridal
matters sweeps @to that concept all the attributes generally associaned with Indian self-
governance outside Mame.

C. Tribes comasented that EPA will be wnable to protect tribal
resources if EPA determines Maine has authority to establish
WOS s waters within Indian lands.

EPA’s response

Certain comments feom the Tribes genenally raised concerns abost the protection of trital
resowrces if EPA deternvines Maine has suthority 1o establsh WQS in waters within
Indian Maads. EPA recognizes that if Maine i the standsed-setting wsthority, the Stase
will have the first opponunity 10 make the judpment calls mvolved in implemestang e
WQS program. However, the State’s WOS mest still meet CWA requirements, which
include establishing water qualiry criters that saure uses are protected. As demonsarated
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by EPA's decision 1o dsappeove certan of Maise's WQS ca the basis that they do not
adequately protect tribal sustenance fubing practices, EPA's oversight of the State’s
program theough authority established is the CWA plays an important roke = protecting
water quality m Indizn lands notwithssaading the jurisdictional amasgemeet established
by the settlement acts.

Notwithstanding the Tribes” concerms, the practical realitios of how 3 state’s WOS
prograe operates do not suffice a9 2 basis for ignoeing the jerisdictional serasgement i
He settloment acty.  As ducussed extensively sbove, Congress has revised that cestomary
purtsdictional formula in Maine. 5o, pursuant 10 the settlement acts and the CWA, EPA
must ackoowledge that the State has the authocity o establish WQS applicable to Indian
lands, jest as the First Circuit has already determined that Maios has the suthority 1o bsue
federal NPDES permits wn [ndian ksads.

EPA does not agree that finding Maine has suthecity to implement the WOS program in
ladian heads coastitumes some sort of delogation 5o the State of the trust respoasibiley. As
already cxpliined i this RTC docement, EPA has discussed e proper interpeetation of
the trust respoasibility to the Maine Trides genenslly, and in ths matter specifically. EPA
has also explained its continuing role in CWA progras oversight, in which the srust plays
arole. The Agoacy’s contimuing role in program oversight does provide adequate tools
under the CWA for protecting the Maine Tribes' interests. Bat before discussing those
oversight mechanises, it is anportant 10 understand the context within wiach EPA’s
oversight suthority operases and how that relates o MICSA's provisicns. There ace
various peovisions in the CWA that assign EPA the task of reviewing a state’s decisions
0 implomenting the CWA. The Act expeesses this authority in various ways, bt
esseatially EPA is either charged with mtervesing o provided the opportenity %o
istorvens when state decisions do not comply with the requirements of the CWA '

Maise's comments suggest that MICSA's provisions, especially the savings clauses,
peevert EPA from exercisieg its CWA oversight suthorities on bebalf of the Tribes
consistent with the trust resporsibility. In EPA's view, Maine inacourately characterioes
EPA's oversight in this ssamer as “apphy{ing) beightoned scrutinry 1o Madse"s WOS before
spproving them as 8o ladian Territory.™ See page 10 of Maine”s September 13, 2013
WOS comments. EPA is not applying beightesed scrutiny 1o Maines WQS, but rather &
exercising its respomibility as required uader the CWA, and consistent with the
setrlement acts, 10 protect the Maine Tribes” susienance fshing practices. See EPA’s
Decision Support Documest. [n 50 doing. EPA is ot the same time acting

with the trust responsidaizy 1o the Tribes. The implication embedded within Mamne™s
comment & that sech a decision by EPA would sccoed the Trides a special status and that
mtervesing = a state regulatory docision uader the CWA would affect or precsspt the

"Seceg, MAUSC § | MAAIN when sbyectng %0 & proposed Siste NPOES perm, EPA shall provide 2
Sagte woth " sistevend of Bae reasons S sach abyecton and (he effhacnd limtasons and condinoms whach
soch permit woukd inchade If i were saed by the Admunistrince™) and 40 CFR 123 #dich or D USC. §
DM NERA shal pooandgase s water qualty shiendard “if & revisnd ot water quality wandard
subwennad by sch Scate i dewrrinod by the AdTaatbiior mk 1) b Consanen: witd the applicable

roguronends of thes chapear™)

38



State's jarsdiction to make that decision, which would run afoul of MIA and MICSA.
Ultimately, the CWA extablishes EPA’s relevant ssthority, which EPA & exercising
consistent with the federal st respomaility. 33 US.C §1251 gt 309 As menticned
before. MIA, in 30 MRS A Section 6207(4), reserves for he Pencbsoot Nation and the
Passamaquoddy Tribe a right 10 take fish for thewr individual sistenance witha their
reservations. MICSA, in 25 U.S.C. Sectices 1724(h), reserves for these Indians the right
to masage their maturad resources. The CWA specifically gives EPA the authorky to
sdminister the statute to peotect surface waters. 33 US.C § 1251 gt 309 More
specifically, e CWA gives EPA certain authority to oversee state water quality
standards 10 caswre that they adeqeately protect buman bealth and the ervironsseet. 33
USC. §1313. And EPA s exercising Sat suthority 10 peotect the resource uses that are
bere of interest 1o the Tribes - the sustenance fishing uses of those waters -« consistont
with the trust relationship and the requirements of the CWA.

EPA doos not agree with Maise's interpeetation of the effect of MICSA's savings clauses
oa the trest, because the Agency”s disappeoval of Maise's HHC as thoy would apply 1o
waters withia Indian lands is grounded i the requisements of both the CWA and the
settlement acts, No state in the sation has “junsdiction”™ to establish WQS contrary to the
requirements of the CWA, at least in the sense that states cannot do 5o without reaning
the risk that EPA will dsapprove them. Thercfore, the savings clauses in MICSA do not
shickd Maine from EPA"s oversight under the CWA when EPA bases its objections on
CWA requirements, for sach objections do ot affect aay suthority of jursdiction that
Maine has.

D, EPA mast protect 2 broad range of cultwral, spiritual, and
physical axpects of the Tribes' lifestyles and associated resources.
Sustesance fishing tonches on all of these sspects of the Tribes”
existence sad callure.

EPA’s responsg

EPA Sally recognires, respacts and appeeciates the broad raage of caltural, spiritual, and
physical aspects of the Tribes' lifestyles and sssociated resources, and the ways in which
a sestenance fahing lifestyle touches on all of these ampects of the Tribes” exstence and
cubre. EPA"s disapproval of Maise's HHC as ey would apply 10 waters within [ndsan
lands reflects the extent 8o which, under the CWA, EPA has the authonty 10 oasuro that
Maise's WQS adoquately peotect the Tribes” sustenance fishing peactaces ia relation 1o
the Tribes" fish comumption and therefore their health. EPA notes, however, that
notwihstanding LPA"s recogeition of and respect for the mults- faceted nature of the

- Teibes" sestenance fuding lifestyle and the various ways i which the Tribes' existence
aod culture depends on that peactice, the focus of EPA’s decision to disapprove certain of
Maine's WQS in lndian lands necessarily is specific 1o the physical beakb-related fish
conmmpion practices of the Tribes. That focus is necostary pursuant 1o the sathoeity



peovided by Congress %0 EPA under the CWA aad the WQS program when buman health
criteria ace eatablished *

However, EPA recognizes that in so peotecting the Maine Tribes" sustenance fishing
practices, through a focus on human bealth impacts, other calural and spiritaal aspocts of
grave importance 8 the Tribes may also be protected. This docs not mesn that EPA s
overreaching or extending & sutheeity under the CWA it simply meass thet there are
collateral benefits that arse due %o the fact that peotecting the Trides' bealth through
protection of their sestenance fahing practices has imphications for other important
sapects of their hfestyle and cubtere.

E. Tribal comment: Madse's regulatory actions and expressed begal
positions demonstrate that the Maine Tribes® sebsistence practices
will not be pretected by Maine.

EPA’s cosponss

As explained earber in this RTC document, the scceracy of insccuracy of factual
stasoments such as this coe is sot & facior that can affect the jurisdictional amangement
established by the settlement acts, EPA"s carber explanation in this document sbout &3
ability snd obligaticn 10 cesure that the Maine Tribes” sustenance finhing practices are
peotocted under Maing's WQS program shows bow the Trides” concerms sbout Maine’s
futere itentions are being addressad by EPA in accordance with CWA requirements.
See BPA's Decision Support Documest for a more detadled discussion.

IL  Tribsl comment: Eves If EPA approves Maine's WOS to apply in waters
in Indias Territory, EPA should ensure that the Tribes have 2 “dechive
role In decislon-making that affects s waters.”

EPA’s rospome

Price 10 EPA's decision today to appeove and 10 dissppeove cortain of Mame's WQS,
EPA complied with its obligaticns 10 consult with the Maine Iadian Tribes abost Maine's
WOS submissions. EPA carcfully considered the Tribes" views, tomerests, and policy and
logal arguments, akong with all other pertisest information, mciuding public comeents
and other sources of information i the admimistrative recond, in reacking its decision o
approve and to Ssapprove cermain of Maine's WOS for watery & Indian lasds. EPA will
continee %o act within the confincs of the CWA comsistont with the trust responsibdty in
reviewing any future new or revisod WOS by Maine that woeld affect wibal waters and

* Tiihes e segund Dt in addeion 10 Sadvng for their indi vidual conmamprion, e Selinsion of
sresce Tadsonally ncorporased other components. exchedng bt sk Smiad 1o darmar and exchange
Coswmission Salrwmer Pisherion Report, ot p. 2233, EPA & nox deciding i i approval and disaggeoval of
cantain of Mane's new and revisad WOS whiether any of Dhase other compananss, deyond Be Trider'
Indrvideal consumpeion of fad, 3x propoty past of the deflarion of the 1en “suneunce” as thoue arber
Camponents 53 53¢, In sy ovent, rebevant to developeent of huma hewth criveria under the CWA.



wses. EPA will ensure that the Maise Tribes remain involved in any such matiers throegh
the governmert-10-government conseltation peocess EPA is commined to follow,

L Tribsl comesent: Even If EPA approves Malae's WOS 1o apply in waters
in Indian Territory EPA shoald pat written procedures in place to
moderate between the State and Tribes

EPA’s response

See response 1o comment anmediaiely sbove.  In addmicn, EPA agroes that such writtes
procedures would be very helpfial, and EPA is prepared 10 facilitace discussions among
Be Maine Trides and Maine. However, EPA notes that there & no legal basis for EPA %o
demand that such writien procedures cust as a precondition o the State excrcining its
Jurndiction 1o establish WQS in waters in lodian lands,

IV.  Tribal comment: EPA must ensure that “designated uses™ are protected.
EPA’s respoase

EPA's dnapproval of certain of Maise's WQS domonstrates that EPA is fulfilling &
CWA cbligation 10 ensure that desigaated wies under the CWA ace protected by water
quality crivera. See EPA’s Decision Support Document for & detadiod discussion and

explaration.

V.  Tribal comment: A fundamental Congressional purpose in creating the
Southern Tribes' reservations was to protect the susenance fubery.

EPA"

EPA agroes hat » fendamestal paspose behind creation of the Scuthern Tribes”
reservanions was 6o protect the sustenance fibery, As discussed carlier ia this document,
and in greater detadl in EPA's Decision Support Documen, this Congressional parpose
supports EPA's decision 10 imsist on critoria that protect the sustenance fishing rights
assocaned with waters in the Southern Tribes' rosorvations in Maine, At the same time,
bowever, this Congressicnal perpose docs not fanction to alter the urisdictional
amangement among the Stase, the federal poversment, and the Maine Tribes, establishod
by Congress in MICSA.
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VI Tridal comment: MICSA sets forth » sustenance fishing right reserved to
Southern Tribes (not abrogated by any previsions of MICSA).

EPA’s response

EPA agroes that MICSA scts forth & sustenance fishing right reserved %0 Southern Tribes
at has not been abvogased by asy peovisices of MICSA o any other foderal law,

As ducussed carber in this documert, and in grester detail in EPA’s Decisioa Suppon
Document, this fact sepports EPA”s decuion 10 insist on oriteria that protect the
suitenance fishing use assocuted with the Socthern Tribes” reservations. At the same
time, however, the seatesasce fishing right resorved %o the Sosthers Tribes does nxt
function 10 aler the jursdicticnal scrasgement among the State, fedoral povernment, and
the Maine Tribes, established by Congress in MICSA.

VIL.  Tribal comment: Malne falls to recegnize the Maise Tribes as separnte
sovercigen, for purpeses of downstream water quality profection.

EEA’s response

EPA has addressed carlier i this RTC docement the question of the sovereign status of
the Maine Tribes and the extent 00 which that factor does or does not play & part =2 EPA's
analysis of whether Maize has jerisdaction 10 establish WQS in ladian lands and how
EPA views the general trust responsibility to the Maine Tribes

Further, as noted carer in relation 0o & siendlar comesent about Maine's imeractions with
Hhe Maine Trides, the accuracy of factual staternents such as this coe i 6ot & facice tha
can affect the jerisdictional arrangement established by MIA and MICSA. EPA's carlier
explacation i this docement about its ability and cbligaticn 10 protect the Maine Tribes”
fishisg practices under the CWA, s demonstrated by EPA"s disapproval of Maise's
HHC as they would apply to walers within [ndian laads, shows how the Tribes” concorns
about Makne's future intestions weh rogaed to their susterance fishisg peactices under the
CWA are being addressed by EPA i compliaace with CWA requircssests,

Addonally, ey NPDES permits issued by Maine must ensere adequate protection of
WQS that ssary apply in tribal waters. Thus, if Maine or EPA were %0 proculgate moee
stnngent WOS applicable to waters @ Indian laads = Maise, n respoase 10 EPA’s
disapproval of Masne's HHC, any NPDES pormits issued by Maine meat ensere adequate
protection of such WQS.



VI Maae's comments (et alroady responded to earlier in this RTC
document),

1. Maine's comment: Under the sporative statutes Maine has authority and
respoasibility to establish WOS for all state watery, including waters near or
within [ndian territerion.

EPA’s responie

EPA"s lemer 10 Maine in response 10 its WQS ssbmissions indicates that EPA agrees that
Maine has adoquate legal authority 1o establish WQS for all state waters, including waters
in lndian lands. So¢ EPA’s Decision Support Document for a more detadiod discession

2. Maine's comment: The applicable statutes don't permit EPA or the Tribes to
establish WOS in the State’s stead.

EPA's rosponss

Today, EPA is affirmang that Maine has the legal authority to set WQS for waters in
ladian lamds. Maine's assertion that the Tribes aad EPA do not have the legal authonity
10 establsh sech standacds nstead of Maine no losger & pertisent given EPA’s
determination that Maire has vach sutherky. However, if Maine does not address = a
timely manner under the CWA the WQS deficiencies EPA's decision lewmer has
identified, he CWA reguives EPA 10 prommligate such standards in the State™s sead.
Furthermore, s noted eaclier i this RTC document in relation to Maine”s assertion that
the Maise Indian Tribes are not cligibhe for TAS status wader CWA section 513, EPA’s
deciion i not addressing whether the Trides scparately have such ssthority.

3. Masine's comment: EPA must make o formal finding that the State lacks
Jurisdiction before it cam assert federal jurbsdiction, which EFA cannot do
under MIA and MICSA and Maine v Johnsow.

ERACs rosponss

Today, EPA s affirming that Maine bas sech logal authority bet has found that certaie of
Mane's WOS ave not appeovable under the CWA. In addition, Maine's assertion that
EPA doss aot have the legal aumhority at this time 10 cxtablinh such standards is 20 koager
pertinent given EPA"s determinatson that Maine has such authority. Howewer, if Maine
does not address in a timely manner under the CWA the WQS deficiencies EPA's
decision letter has identified, the CWA regwirer EPA 1o promuligate such standards ia the
State's sead
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4. Maine's comment; EPA approved ssany WOQS sebmissions, some Including in
the Penobscot River, without mentioning jurisdictional isvees, and abso
approved desigaated sies that do not menthea anything about tribal interests or
sustenance fishing. EPA's NPDES record belies EPA's own legal pasition.

EPA’s responss

See EPA's Decinacn Seppoat Document for a partial response 50 and discusiion of the
tssues rased by this comment.

In addition, as of 2004, EPA's letters to Maine respondng 10 the State”s proposed new
and revised water qualny standacds cxpressly stated that EPA's decision to approve oc
disapprove Sid net apply 10 waters within Indias Country. Comsequently, there would not
have been a reason for EPA 10 address in those detiers tridal interests i waters in Indian
lands, intluding sustenance fishing. Moreover, e fact that ME DEP may have isseed
NPDES permits to facilities that dscharged directly or indirectly mto the Pesobacot
River, and that EPA may not have offered ssy comments about those permaits, doos net
constitate s acknowledgment by EPA that Mainc's WQS had been approved by EPA 1o
apply in waters s Indian kands.

As to NPDES permies that EPA ssued 1o the Pencbscot Naticn's POTW, EPA included
language that indicated, not that Maine's WQS directly applied 10 such discharges as 2
legal matter, but that as a practical matter Maine™s WQS provided some guidance as 1o
bow the NPDES permit’s efMuent limis for pollutants should be written or deterssned.
Whea EPA recited that those permits met Maise WQS tat spplied “ia the peoximity™ of
e discharge, the Ageacy very comsciously wsed » formulation that &id net recite that
Mame's WOS applied &t the poist of dscharge. Basically, EPA looked 10 the nearest
appeoved WQS as guidance for the discharge limity is those permits. The Sate’s WQS
appeoved cutyide Indiss lands proveded that guidance. [n the abaeace of foderal, state o
Indian WQS applicable under the CWA at the poirt of discharge, this course of action
makes sbundant peactcal sease.

S. Maine's comment: The State has ssked EPA to explain its Jegal basis for not
spplying State WOS in Indisn Territory and EFA bhas never responded.

EPA’s roiponse

- ‘Whether or not the State’s comment is accurate is 20 longer a relevant point because
EPA’s decision today has answered that questios. [n sddition, EPA sotes that a lack of a
respoass before its decision today would, i any ovent, not be able to affect the outoome
of a legal acalysis dictated by the settiement acts and the CWA.



6. Maine's comment: The “trust responsibilicy™ saly spplics to trust lands, not
reservation lands s Maine (which are not held in trust),

EEA’s response
See discession above beginning st page 11,

7. Maine's comment: MICSA's savings cluuses render the “the trast obligation™
mapplicable la Maine.

EPA’s respoass
See discumsion sbove beginsing ot page 18,

£ Maine's comment: Indian Tribes in Malne are not eligible for TAS states
under CWA Secthon SIR,

EEA s roaponsc
See discussson above beginning at page |5,

9. Madse's comment: Malne nsserts that there Is no basls for EPA 8o treat waters
within Iadian territories any differently than the waters in Malne outside of
Indian territories.

EEA’s responss

EPA"s Decision Support Document demonsarates the insccuracy of Maine™s comment
and discusses in detail the reasons why EPA has derermined that there & a sigaificant
Sfference between such waers and their uses for purposes of he CWA.

10. Maine's comment: EPA’s curvent review b unlawfel and unnecessary.

2. Statute gives EPA 99 days te sct and require chasges to submitted
WOQS. EPA @i not require changes withia 99 days, so EPA cansot

require chasges now.
EEA s rsipoase
EPA disagrees with Maine's reading of the CWA peovisions at issue. As desoribed by
the United Suses Department of Justice in logal pleadings filed i Maise's case filed
against EPA, State of Maine, g1 gl v. McCarthy gt al.. Civil Actson No. 1:14ev264,
(United States District Court for the District of Mame 2014), no provision of the CWA or

its implementing regulations prechade EPA from disapproving & stase’s WQS ca the basis
that EPA did not infoerm such state withia 90 days of its WQS submissson to EPA that
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changes 10 the state’s proposed WIQS arc necessary. The following description of the
redevant CWA authorities sets forth the correct soquence of events in reliation 00 & state’s
WQS ssbmmsion sod EPA’S review.

States must hold publs bearings for the purpose of reviewing Ser WQS, and, a8
appropriase, modifying and adopting standesds, & least once every three years beginmng
with October 15, 1972 3 US.C. § 131 3cx1). This revicw and revinson process s
commonly referred 10 a3 the riennal review process. Any new or revised WIQS adopted
by a state must be submimed to EPA for a determination of whether it meets the CWA's
requirements. J3USC § 13NN md (340 CFR §5 1315 1316 aad 131,20
EPA's roview of such WS invelves the application of EPA’s legal, sceentific and policy
expenise. See 0 CF R § 1305 If EPA determines that the sew o¢ revised WOS s
corsistent with the CWA, then EPA shall 50 notify the relevant stale within 60 days from
the date of submission 33 US.C. § 13133 40CFR § 13121001

If EPA determines that the sew or revised WOS is not consistent with the CWA, EPA
shall sotify the stase within 90 days froes the dute the WQS &s submitied that & is

aad must specify necessary changes. 33 US.C § 1313(c)3). 40CFR. §
130.20(a)2). If the stane then fails 1o adopt the specified chasges within 90 days of
EPA's notice, EPA must “promptly” propose a federal WQS for the waters mvelved. 33
USC § 13IMcHaXAX S0 CFR § 131.221n). Then, waless the state rovises its WOS
md EPA spproves that revisios, EPA must procesd 1o promulgace the WOS mself. 33
USC § I3IMcXaXA)

In the context of its CWA citren suit chuim, Mame asserted that EPA bas warved its
mathoeity to dsapprove Matoe's outstanding WOS, that EPA is baerod fom disapprovieg
sych WQS, and St EPA is required 00 appeove such WQS, apparently ca the theory that
EPA losos its authority to disappeove WQS when it maases the statutory deadine 1o do 0.
Congress provided EPA with suthority to appeove or disapprove new or revised WQS
regardless of whether EPA bas met the statutory deadne for doleg 5o under CWA
section JOMcX 3L
As discussed sbove, new and revised WOQS must be submettod to EPA for review, 1)
USC § 1313(cH2IXA) JEPA dctermines that the new o revised WQ'S meess the

of the CWA, EPA shall approve the WQS withio 60 days. M a1 §
1313(cX3). {EPA dctermines that the new o revised WQS is not consistert wih the
requirements of the CWA, EPA shall withis 90 days of sebmisticn disappeove the WOS
and specify necessary changes. fd "On its face, this language phainly suppocts . . | that
cmauwmamumeumumuAu
reviewed and approved them * Alacks Cleae Water Allance v. Clarke, 1997 WL 446459
* 3(W.D. Wash July & 1597). Indeod, the CWA does not even remotely ssgpest that
Congress intended for EPA 1o ke its suthorrty 10 appeove o dsapprove a WOS, or that
the WQS must sstomatically be deomed appeoved, if EPA fails 50 act by te 60 or 90.-day
statuocy deadlines. See 33 US.C. § 131 MeXINA) United Seater v. Jamex Daniel Good
Real Property, S10US. 43,63 (1993) (“[1]f a statute does not specify a consequence for
noocompliance with statwtory timing provisions, the federal courts will not =
the codenary course impose thelr own coercive sanctson. ™)
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Moroover, to the cxtent the CWA i ambiguous oo this post, EPA has explained in the
context of #a CWA rulemaking that “the concept of a default appeoval of state sad mibal
WOS submissions is net comatent with section 303 of the CWA [because] [s)ection
303(c)3) requires EP A to make an affirmative findisg that e standards revisions
submined 10 EPA are conststent with the CWA™ 65 Fod Reg 24641, 24,646 (Ape. 27,
2000). EPA’s mterpretation of CWA section 303(¢) as not providing for sutomatic
spprovals or disapprovals of WQS if EPA does sot act withia the 60 or 50 day windows
of that section is eotitled to deference. See Chewon US A, Mac. v. Notvwral Rex. Def
Cowncil, fnc. 467 U S B)7, $42-4) (1984) In addision, Congress has expressly provided
a remedy when EPA fails to timely respond to 3 WQS ssbmission. The CWA citizen suit
provision provides the district courts with jursdiction to ceder EPA 0 perform its
mandsory dety 10 approve or disappeove & new of revised WQS when EPA bas fadled to
tmely respoad. 33 US.C. § 1365(a). As the Supreme Court bas explained, “{when, &
here, there are Joss drmsic remedies available for fdure 1o meet a statutory deadline,
courts should not assume that Congross intendad the agency to kae is power 10 act.™
Brock v Pierce County, 476 U.S. 253, 260 (1986).

b Malne's comment: There is no basis for separate federal notice and
comment.

EPA’s responss
See EPA's introduction 10 this RTC document for a response 10 this comment.

¢, Maine's comanent: The Maine Tribes were well aware and
participated ia the State's action.

EPA's response

EPA reviewed Maine's notice 10 the pudisc and the public's comments on Maine™s
proposed WQS revisions. In the first mstance, while the Trbes in Maine participated in
the State’s public process, thelr comments focusod entirely on the adeqeacy of the state
standards and whether they would protect sustenance fishieg. The Tribes” comments did
not foces oa the State’s authority to set standacds for walers in e Tribes' lands. ks
reasoaable 10 assume that e Tribes were coacorned abost how Mame™s WOS might
impact seatesance fubing opportunities = waters cutside Indian lands. It was not clear
that Maine's notice alerted the public and the Tribes 1o the State's assertion of
Jursdiction 1o set WQS for waters in the Tribos lands.

Ubktimasely, EPA determined that, in Sght of the grest deal of imerest i the jurisdactional
asd techescal issues involved i Maioe's proposal, it would be pradent 2o err 0n the side
of castion by taking additional steps 10 cesure that the Mame Tribes and other mombers
of the public had clear notice of the implications of Maine's pecposed WOS revissons.
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EPA bad never before spproved or disapproved in Mae WOS revissons 1o be applied %0
waters within ladian lands. Moseover, EPA recenved additional comments fom the
Maine Tribes and fom the ME DEP and the Maine Office of the Attorney General that
wore not part of Maice's administrative record for its WQS revisions at the stae level,
and 1o that extent the record before EPA is pow more complete

d. Maine's comment: Malne accuses EPA of bad xith, “creating™
jurisdictional contreversy where there is none,

EPA’s response

As set forth in groat detail in EPA's Decison Support Docsment, EPA’s decuison has two
essential comporents, a legal risdictional componeat and a sciertifictechaical
componert. The latter required 3 complex assessment by EPA of the adequacy of
Maine's critena in refation 10 the designated wsos of the wators in ladian laads, once EPA
deterssined that Maine had jurisdiction. The complexity of the issues with which EPA
was confronted, demonstrated by the conterst of its decision documents bodh as 10 the
Jursdictional analysis and technical determinations, shows that EPA was not creating 2
Jursdictional controversy where there was sone. Is fact, # & » sigaaficant
mischarscterzation of the ssues confroeting EPA, and of EPA's deliberative process, o
poetray EPA's actavitics and process as nothing moce than “creating”™ a jurisdictional
controversy

1n the end, EPA concluded that there 5 no valid legal basss to distinguish or depart from
the First Circsit's reasoning and decision in Maine v, Jokasow that Maise has jeriadactson
w0 implement the CWA NPDES program & lndian lands. A carcful analysis was
warranied, however, due 10 the sepuable differcaces between the NPDES and WQS
programs, and dee to the copious sebstantive comments EPA received from the State and
Maine Trides on the jurisdicticaal question. For EPA not 10 have ensared that its
decision bad the benefit of the fall explanation of the Sawte’s and the Tribes” views on thes
question could have lod to a decision for which there was an incomplete and possbly
flawed admisstrative recond.

11, Maine's comment: Malne's submitted WQS are spprovable and there is no
basis wpea which EPA may disapprove them,

EPA’s rosponse

EPA's Decmion Support Document explains i detall the bases upon which EPA has
docidod to dsapprove Maine's HHC for waters in Indian ads. EPA daagrees with
Maise's assertion that “there & no basis upon which EPA may disapprove™ say of

Mame's WQS. la semmary, EPA’s disapproval of Maioe's HHC for waters in Indias
lands is banod on the fiasct Shat Maine &id a0t use o fish comumpaon rate that reselks in
crienia that are sufficient 1o protect the desigeated use of sustenance fishing in those
waters. EPA's Decisicn Suppont Docemsent also contains an explanation of EFA's
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idernfication of the susenasce fisking designated uses for waters in Indian lands that
derrves from Congress's purpose in confinming asd establnking, through the settiement
acts, sustenance fishing in the Southern Tribes” reservations and in the trust land waten
of the Scuthern and Northers Tribes. We refer the reader 10 EPA’s Decsion Support
Document for more detailed information relevant to Maine's comment.

12. Malne's comment: Malne's WOQS protect semsitive subpopulations that engage
in vestenance Mhing.

EPA’s reiponse

EPA's Decision Sspport Document dacusses EPA"s determisation, consistent with the
requiressents of the CWA, that Maie's HHC do nat adequasely protect the Maine
Tribes' health given the Tribes' sustosance fisdisg peactices aad the desigaated use of
susterance fishing = waters in ladian lands. EPA also disagroes with Maine's
characterization of the Maine Tribes as “senstive subpopulations™ of the State’s general
population. EPA's Decsion Support Document explains that the Maise Tribes coastitue
thew own peneral popelation in the geographic areas defined by thewr reservations and
trust lands aad that it would therefore be inappropriate 1o treat the Tribes merely asa
“sesitive sebpopelatica™ of Maine's geseral population in waters located within Indian
lands. We refer the reader to EPA's Decision Support Document for more detadled
mformation relevant 1o Maing's comaent,

13, Maine's comment: Malne's WQS are based on technically sonnd and objective

data sad anslysis regarding cancer risk, fish comsumption rates and
bloconcentration.

ERA’s ropeass

EPA has appeoved many of Maine's WQS as being technically sound regacding cancer
risk, fish comumption rates and biocoacentration. However, for the reasons set forth in
EPA's Decision Support Document, EPA does not agree that Maise's HHC meet CWA
requirements as applied in waters within ladian lands in Maine, because e fah
comsumption rate o which $hey are based is a0t represestative of the Tribes' sestenance
fishirg. See also EPA’s resporses to comments VIEL 10 and 11 above, regarding fsh
comumpltion rales wied by Maine and the fact that it would not be consistent with the
requirements of the CWA, 3 informed by the settlement acts, 10 treat the Mane Indian

Tribes as & “sessitive subpopulation™ of Maine's geaenal popeliation.



14, Mudne s comment: EPA Sas wsed in the past seme of this data (meaning the
dats usod In estadlishing the WQS submisted m FPA Js Jaasary 2013),

EEAs ronems

EPA has never “wsed” the &ata Mawso refiers 0 in ity comment for purposes of
desormining whether Maine's WQS sacet CWA soquinaments = waters withes lodiss
B In Masse. The Gict Gat IPA may bove comuderad this Suta b the past to approve
Maise™s HHC in waters ounside Indan bods, mxciuding whether such criterea are
peosative of highly cuposed sebpopualations fishey o wakers assade of laduan laads, i
mot tedevaet 20 the question whether Mame's WOS mwet CWA coguirenents for the
rrpat population of rdal maders engigod in swstezance fishing m witens ocsed »
Indian bads

