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These were a medical certificate stating
that petitioner was suffering from tu-
berculosis, a service memo, and a call-in
letter addressed to him in Mexico. He
contends that it was error to admit them
because they lacked probative value and
their authors were not present at the
hearing.

Since the documents tended to corrob-
orate a key portion of the statement in
Form 1-213, petitioner’s return to Mexi-
co in 1961 for health reasons, their rele-
vance is undeniable. Nor does the lack
of foundation testimony by live witness-
es in a deportation hearing necessitate
reversal. Hernandez v. INS, 498 F.2d
919, 921 (9th Cir. 1974); Marlowe v. INS,
457 F.2d 1314, 1315 (9th Cir. 1972).
Without evidence to indicate the need to
have these witnesses present, we cannot
say that their absence was so fundamen-
tally unfair so as to violate due process.

Our standard on review of a de-
portation order, fixed by 8 U.S.C.
§ 1105a(a)(4), is limited to determining
that the agency’s order is supported by
reasonable, substantial, and probative ev-
idence on the record considered as a
whole. Lavoie, 418 F.2d at 735. From
the Form 1-213 and the corroborative
documents it was found that petitioner
left the United States in 1961 and re-en-
tered in 1972 without inspection or prop-
er documentation. This finding is sup-
ported by substantial, probative evidence
and will not be overturned by this court.

[7] Under 8 U.S.C. § 1361, petitioner
bore the burden of proof on the issue of
legal entry. Since he offered no evi-
dence to rebut the evidence of illegal
entry in 1972, the order of deportability
must be affirmed.

[8,9] Petitioner also appeals the de-
nial of the privilege of voluntary depar-
ture. 8 U.S.C. § 1254(c). He presented
no evidence in support of his eligibility,
contending that there existed sufficient
information in his administrative file to
support the application. The petitioner
bears the burden of proof to establish
eligibility for voluntary departure. Kha-
laf v. INS, 361 F.2d 208 (7th Cir. 1966).
Good moral character of the alien is a
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prerequisite. Since no evidence of that
was presented, it was not an abuse of
discretion to deny him the status of vol-
untary departure.

The petition for review of the Serv-
ice’s order of deportation is denied and
the order is affirmed.
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cials appealed. The Court of Appeals,
Levin H. Campbell, Circuit Judge, held
that the Nonintercourse Act applies to
the Passamaquoddy Tribe and estab-
lished a trust relationship between the
United States and the tribe. No con-
gressional termination of the guardian-
ship role was shown, and neither the
tribe nor the state of Maine would have
the right to terminate the federal
government’s responsibility.

Judgment affirmed.

1. Indians &=10

Right to extinguish Indian title is
attribute of sovereignty which no state,
but only United States, can exercise, and
Nonintercourse Act gives statutory rec-
ognition to that fact. 25 U.S.C.A. § 177;
Act July 22, 1790, 1 Stat. 137; Act Mar.
1, 1793, 1 Stat. 329; Act Mar. 3, 1819, 3
Stat. 516; Act Mar. 3, 1820, 3 Stat. 544.

2. Indians &=2

Passamaquoddy Tribe of Indians,
though not otherwise federally recog-
nized, is “tribe” within Nonintercourse
Act. 25 US.C.A. § 177.

See publication Words and Phrases
for other judicial constructions and
definitions.

3. Indians =6

Congress’ power to regulate com-
merce includes authority to decide when
and to what extent it shall recognize
particular Indian community as depend-
ent tribe under its guardianship, and
Congress has right to determine for it-
self when guardianship maintained over
Indian shall cease, but Congress’ power
is limited in sense that it may not bring
.community or body of people within
range of its power by arbitrarily calling
them an Indian tribe, and may exercise
its guardianship and protection only in
respect of distinetly Indian communities.
25 U.S.C.A. § 177; U.S.C.A.Const. art. 1,
§ 8.

4. Indians =7

Voluntary assistance rendered by
state to Indian tribe is not necessarily
inconsistent with federal protection, and
Maine’s assumption of duties to Passa-

maquoddy Tribe did not cut off whatev-
er federal duties existed. 25 U.S.C.A.
§ 177; 22 M.R.S.A. § 4831.

5. Indians &=7

Unwillingness of Congress to furnish
aid when requested by Passamaquoddy
Indian Tribe did not alone show congres-
sional intention that Nonintercourse Act
should not apply. 25 U.S.C.A. § 177.

6. Indians =10

Under Nonintercourse Act, federal
government bears trust relationship to
Passamaquoddy Indian Tribe; such rela-
tionship under the Act pertains to land
transactions which are or may be cover-
ed by the Act and is rooted in rights and
duties encompassed or created by the
Act. 25 US.C.A. § 177.

7. Indians &6

Once Congress has established trust
relationship with an Indian tribe, Con-
gress alone has right to determine when
its guardianship shall cease; neither the
tribe nor state of Maine, separately or
together, has right to make that decision
and so to terminate the federal govern-
ment’s responsibilities. 25 U.S.C.A.
§ 177, 22 M.R.S.A. § 4831.

8. Indians ¢=6

Any withdrawal of trust obligations
toward Indian tribe by Congress would
have to be plain and unambiguous to be
effective. 25 U.S.C.A. § 177.

9. Indians &=6

Record in Indian tribe’s action
against Secretary of the Department of
the Interior and other defendants failed
to establish that Congress had at any
time terminated or withdrawn its protec-
tion which had been extended under the
Nonintercourse Act. 25 U.S.C.A. § 177.

10. Courts &=365(1)

Federal government had no obliga-
tion to respond to decision by the Su-
preme Judicial Court of Maine, which
could not affect federal authority with
respect to Indian tribe, and federal
goverfiment’s alleged failure to react to
such decision was not to be taken by a
federal district court as an acknowledg-
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ment of such state court ruling. 25 U.S.
C.A. § 177,

Martin L. Wilk, Deputy Atty. Gen.,,
with whom Joseph E. Brennan, Atty.
Gen., was on brief, for State of Maine,
Augusta, Me., appellant.

Edmund B. Clark, Atty., Dept. of Jus-
tice, with whom Wallace H. Johnson,
Asst. Atty. Gen., Walter Kiechel, Deputy
Asst. Atty. Gen., and Edward J. Shawak-
er, Atty., Dept. of Justice, Washington,
D. C., for Rogers C. B. Morton, appel-
lants.

Thomas N. Tureen, Calais, Me., with
whom David C. Crosby, Barry A. Margo-
lin, Calais, Me., Stuart P. Ross, Hogan &
Hartson, Washington, D. C., Robert S.
Pelcyger, Boulder, Colo., and Robert E.
Mittel, Portland, Me., were on brief for
appellees.

Before COFFIN, Chief Judge, McEN-
TEE and CAMPBELL, Circuit Judges.

LEVIN H.
Judge.

CAMPBELL, Circuit

This is an appeal from a declaratory.

judgment entered in the District Court
for the District of Maine. 388 F.Supp.
649, 667 (D.Me.1975).

Plaintiffs are, under Maine law, the

political representatives of the Passa-
maquoddy Indian Tribe (“the Tribe”).
22 M.R.S.A. § 4831 (Supp.1975). They
brought this action against the Secretary
of the Interior and the Attorney General
of the United States after the Secretary
refused to initiate a lawsuit against the

1. 28 U.S.C. § 2415(b) sets forth a special stat-
ute of limitations for actions seeking damages
resulting from trespass on Indian lands. The
time for filing such an action was originally
July 18, 1972, but has since been extended by
Congress to July 18, 1977. Act of October 13,
1972, P.L. 92-485, 86 Stat. 803.

2. Title 25 U.S.C. § 177 provides as follows:

“No purchase, grant, lease, or other convey-
ance of lands, or of any title or claim thereto,
from any Indian nation or tribe of Indians,
shall be of any validity in law or equity, unless
the same be made by treaty or convention
entered into pursuant to the Constitution. Ev-
ery person who, not being employed under the
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State of Maine on behalf of the Tribe.
Earlier, in a letter to the Commissioner
of the Bureau of Indian Affairs, the
Tribe had stated the following griev-
ances against Maine and its predecessor,
Massachusetts (hereinafter collectively
“Maine”): that Maine had divested the
Tribe of most of its aboriginal territory
in a treaty negotiated in 1794; that
Maine had wrongfully diverted 6,000 of
the 23,000 acres reserved to the Tribe in
that treaty; and that Maine had mis-
managed tribal trust funds, interfered
with tribal self-government, denied trib-
al hunting, fishing and trapping rights,
and taken away the right of members to
vote, from 1924 to 1967. The Tribe had
requested the Secretary to sue Maine on
its behalf to redress these asserted
wrongs before July 18, 1972, the date an
action would allegedly be barred.! Al-
though the Commissioner of the Bureau
of Indian Affairs favored compliance
with plaintiffs’ request, defendants did
not act.

On June 2, 1972, plaintiffs filed this
action, seeking a declaratory judgment
that the Tribe is entitled to federal pro-
tection under the Indian Nonintercourse
Act, 25 U.S.C. § 1772 and a preliminary
injunction ordering defendants to file a
protective action on the Tribe’s behalf
against the State of Maine by July 18,
1972. Defendants persisted in their re-
fusal to sue for the Tribe, relying upon
the advice of the Acting Solicitor for the
Department of the Interior, who stated,

“[NJo treaty exists between the United
States and the Tribe and, except for

authority of the United States, attempts to ne-
gotiate such treaty or convention, directly or
indirectly, or to treat with any such nation or
tribe of Indians for the title or purchase of any
lands by them held or claimed, is liable to a
penalty of $1,000. The agent of any State who
may be present at any treaty held with Indians
under the authority of the United States, in the
presence and with the approbation of the com-
missioner of the United States appointed to
hold the same, may, however, propose to, and
adjust with, the Indians the compensation to
be made for their claim to lands within such
State, which shall be extinguished by treaty.”
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isolated and inexplicable instances in
the past, this Department, in its trust
capacity, has had no dealings with the
Tribe. On the contrary, it is the
States of Maine and Massachusetts
which have acted as trustees for the
tribal property for almost 200 years.

. . . [W]e are aware that the
Tribe may thus be foreclosed from
pursuing its claims against the State
in the federal courts. However, as
there is no trust relationship between
the United States and this Tribe,
.. . the Tribe’s proper legal rem-
edy should be sought elsewhere.”

After a hearing, the district court or-
dered defendants to file suit by July 1,
1972, and to include all matters of which
the Tribe had complained. In compli-
ance, they instituted United States v.
Maine, Civil No. 1966 N.D. An appeal
from that order was dismissed on mo-
tions of both plaintiffs and defendants.
Civil No. 1966 N.D. has meanwhile been
stayed pending final determination of
the present action.

Plaintiffs then filed two amended and
supplemental complaints herein, aban-
doning their request for an injunction
and seeking only a declaratory judg-
ment. The State of Maine was allowed
to intervene. As finally framed and ar-
gued in the district court, the issues
were,? (1) whether the Nonintercourse
Act applies to the Passamaquoddy Tribe;
(2) whether the Act establishes a trust
relationship between the United States
and the Tribe; and (3) whether the
United States may deny plaintiffs’ re-
quest for litigation on the sole ground
that there is no trust relationship. The
district court ruled in plaintiffs’ favor on
all points. Both the federal defendants
and the State of Maine appeal. We af-

3. Plaintiffs also requested in their second
amended and supplemental complaint a declar-
atory judgment that the U.S.Const. art. I, §§ 8
and 10, and art. II, § 2, are applicable to the
Tribe. Relief along these lines was not pur-
sued below and is not now an issue.

firm, subject to the qualifications herein-
after stated.

1
The issues in this proceeding can best
be understood in light of facts about the
Tribe appearing in the parties’ stipula-
tion and exhibits and in the district
court’s comprehensive and scholarly opin-
ion.4

The Tribe now resides on two reserva-
tions in Washington County in Maine.
Its members and their ancestors, as was
agreed below, have constituted an Indian
tribe in both the racial and cultural
sense since at least 1776. Plaintiffs al-
lege that until 1794 the Tribe occupied
as its aboriginal territory all of what is
now Washington County and certain oth-
er land in Maine. In 1777, the Tribe
pledged its support to the American Col-
onies during the Revolutionary War in
exchange for promises by John Allan,
Indian agent of the Continental Con-
gress, that the Tribe would be given am-
munition for hunting, protection for
their game and hunting grounds, regula-
tion of trade to prevent imposition, the
exclusive right to hunt beaver, the free
exercise of religion, and a clergyman.
In addition, an agent would be appointed
for their protection and support in time
of need. Allan, as Superintendent of the
Eastern Indian Agency, reported to the
federal government on several occasions
in 1783 and 1784 that the Passamaquod-
dy Tribe had greatly assisted the revolu-
tionary cause and urged Congress to ful-
fill these promises made on the Govern-
ment’s behalf. Allan also transmitted
the views of the Tribe in this regard.
However, the Continental Congress
failed to act on Allan’s recommendations.
His appointment was revoked in March
1784, under a resolution revoking the ap-
pointments of all Indian Superintend-

4. Plaintiffs’ contentions that the Department
of the Interior has wrongfully turned its back
on the Tribe, and that federal guardianship
must replace that of the State, are elaborated
in detail in O’Toole & Tureen, State Power and
the Passamaquoddy Tribe; “A Gross National
Hypocrisy?”, 23 Me.L.Rev. 1 (1971).
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ents. In 1790, the First Congress adopt-
ed the Indian Nonintercourse Act.’

In 1792, the Passamaquoddy Tribe pe-
titioned Massachusetts for land upon
which to settle, and Massachusetts ap-
pointed a committee to investigate, one
member of which was the same John
Allan. Allan reported that during the
Revolutionary War the Passamaquoddy
Tribe had given up its claims to lands
known to be its haunts on the condition
that the United States would confirm its
“ancient spots of ground” and a suitable
tract for the use of both the Tribe and
all other Indians who might resort there.
Soon after, in 1794, Massachusetts en-
tered into an agreement, also referred to
as a treaty, with the Passamaquoddy
Tribe by which the Tribe relinquished all
its rights, title, interest, claims or de-
mands of any lands within Massachu-
setts in exchange for a 23,000 acre tract
comprising Township No. 2 in the first
range, other smaller tracts, including ten
acres at Pleasant-point, and the privilege
of fishing on both branches of the
Schoodic River. All pine trees fit for
masts were reserved to the state govern-
ment for a reasonable compensation. An
additional ninety acres at Pleasant-point
were later appropriated to the use of the
Tribe by Massachusetts in 1801.

Since 1789, Massachusetts and later
Maine have assumed considerable respon-
sibility for the Tribe’s protection and
welfare. Maine was a District of Massa-
chusetts until 1819, when it separated
from Massachusetts under the Articles of
Separation, Act of June 19, 1819, Mass.
Laws, ch. 61, p. 248, which were incorpo-
rated into the Maine Constitution as Ar-
ticle X, Section 5. The Articles provided
that Maine “shall assume and
perform all the duties and obligations of

5. The first Nonintercourse Act, 1 Stat. 137,
138, provided that “no sale of lands made by
any Indians, or any nation or tribe of Indians
within the United States, shall be valid to any
person or persons, or to any state .
unless the same shall be made and duly exe-
cuted at some public treaty, held under the
authority of the United States.” This was
amended in 1793, 1 Stat. 329, 330: ‘“No pur-
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this Commonwealth [Massachusetts], to-
wards the Indians within said District of
Maine, whether the same arise from
treaties, or otherwise .’ Maine
was thereafter recognized by Congress
and admitted to the Union. Act of
March 3, 1820, ch. 19, 3 Stat. 544. The
Maine Constitution, with the above quot-
ed provision relating to the Indians, was
read in the Senate, referred to commit-
tee, and finally declared by Congress to
be established in the course of the ad-
mission proceedings.

Since its admission as a state, Maine
has enacted approximately 350 laws
which relate specifically to the Passama-
quoddy Tribe. This legislation includes
72 laws providing appropriations for or
regulating Passamaquoddy agriculture;
383 laws making provision for the appro-
priation of necessities, such as blankets,
food, fuel, and wood, for the Tribe; 85
laws relating to educational services and
facilities for the Tribe; 13 laws making
provision for the delivery of health care
services and facilities to the Tribe; 22
laws making allowance for Passama-
quoddy housing; 54 laws making special
provision for Indian indigent relief; 54
laws relating to the improvement and
protection of roads and water on the
Passamaquoddy reservation; and 15 laws
providing for the legal representation of
the Tribe and its members.

In contrast, the federal government’s
dealings with the Tribe have been few.
It has never, since 1789, entered into a
treaty with the Tribe, nor has Congress
ever enacted any legislation mentioning
the Tribe. In 1824, the Department of
War contributed funds to the Tribe, one-
third toward the construction of a school,
pursuant to an act for the civilization of
Indian tribes. Act of March 3, 1819, 8
Stat. 516. It also gave money annually

chase or grant of lands, or of any title or claim
thereto, from any Indians or nation or tribe of
Indians, within the bounds of the United
States, shall be of any validity in law or equi-
ty, unless the same be made by a treaty or
convention entered into pursuant to the consti-
tution.” Subsequent amendments have made
no major changes and the present version was
enacted in 1834. (See note 2 supra.)
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from 1824 to 1828 under the same act to
Elijah Kellogg of the Society for the
Propagation of the Gospel Among the
Indians, to support a school for the
Tribe. The funds were granted at the
request of the State of Maine, were
channeled through the State, and were
subject to State controls. Kellogg, ac-
cording to one nineteenth century
source, was himself sent to the Tribe as
a schoolmaster by the State of Maine,
and as a missionary by the Missionary
Society of Massachusetts. These funds
were withheld during 1829 because of
intra-tribal differences concerning the
religion of the Superintendent of the
school and, as a result, two principal men
of the Tribe, Deacon Sockbason and Sa-
battis Neptune, went to Washington to
meet with Thomas L. McKenney, Di-
rector of the Office of Indian Affairs,
and John H. Eaton, Secretary of War, to
seek reinstatement of the school funds
and additional money to hire a priest
and to purchase a parcel of land. Money
was again appropriated for the school
and the priest in 1830, although discon-
tinued after 1831 on account of the same
intra-tribal differences. However, de-
spite a request from President Jackson,
Congress failed to appropriate any mon-
ey to purchase land for the Tribe. After
the school funds were again suspended
during 1831 because of the same sectari-
an strife, the Tribe requested that the
funding be reinstated and used for the
improvement of the Tribe’s agriculture;
this request was also denied and the
funding was never resumed. During the
period from 1899 to 1912, five members
of the Tribe attended the Carlisle Indian
School for short periods of time. A
member of the Tribe also graduated
from Haskel Indian College in 1970.
Since 1965, various federal agencies oth-
er than the Department of the Interior
have provided funds to the Tribe under
federal assistance programs available to
all citizens meeting the requirements of
the program. Some of these funds were
taken from special Indian allocations or
were administered by special Indian
desks within the various agencies. In
1966, the General Counsel to the Depart-

ment of Housing and Urban Develop-
ment, writing to the Commissioner of
the Maine Department of Indian Affairs
in regard to the establishment of public
housing authorities by the governing
councils of the Passamaquoddy and Pe-
nobscot Tribes, stated in part that “[i]t is
our understanding that these tribes do
not have any governmental powers in
their own right or by virtue of any fed-
eral law. ”

In 1968, the Tribe brought suit against
the Commonwealth of Massachusetts in
the Massachusetts state courts alleging
that the Commonwealth, with the con-
sent of the federal government, assumed
jurisdiction over and responsibility for
the Tribe and that by the act admitting
Maine into the Union, Congress con-
firmed and ratified that relationship.

II

The central issue in this action is
whether the Secretary of the Interior
was correct in finding that the United
States has no “trust relationship” with
the Tribe and, therefore, should play no
role in the Tribe’s dispute with Maine.
Whether, even if there is a trust rela-
tionship with the Passamaquoddies, the
United States has an affirmative duty to
sue Maine on the Tribe's behalf is a sep-
arate issue that was not raised or decid-
ed below and which consequently we do
not address. The district court held only
that defendants “erred in denying plain-
tiffs’ request for litigation on the sole
ground that no trust relationship exists
between the United States and the Pas-
samaquoddy Tribe.” It was left to the
Secretary to translate the finding of a
“trust relationship” into concrete duties.

Over the years, the federal govern-
ment has recognized many Indian tribes,
specifically naming them in treaties,
agreements, or statutes. The general
notion of a “trust relationship,” often
called a guardian-ward relationship, has
been used to characterize the resulting
relationship between the federal govern-
ment and those tribes, see Worcester v.
Georgia, 31 U.S. (6 Pet.) 515, 8 L.Ed. 483
(1832); Cherokee Nation v. Georgia, 30
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U.S. (56 Pet.) 1, 8 L.Ed. 25 (1831); and
the cases cited in the district court’s
opinion, 388 F.Supp. at 662-63. It is the
defendants’ and the intervenor’s conten-
tion here that such a relationship may
only be claimed by those specifically rec-
ognized tribes.

The Tribe, however, contends other-
wise. It rests its claim of a trust rela-
tionship on the Nonintercourse Act, en-
acted in its original form by the First
Congress in 1790 to protect the lands
of “any tribe of Indians.”
Plaintiffs argue, and the district court
found, that the unlimited reference to
“any tribe” must be read to
include the Passamaquoddy Tribe as well
as tribes specially recognized under sepa-
rate federal treaties, agreements or stat-
utes. As the Act applies to them, plain-
tiffs urge that it is sufficient to evidence
congressional acknowledgement of a
trust relationship in their case at least as
respects the Tribe’s land claims.

Before turning to the district court’s
rulings, we must acknowledge a certain
awkwardness in deciding whether the
Act encompasses the Tribe without con-
sidering at the same time whether the
Act encompasses the controverted land
transactions with Maine. Whether the
Tribe is a tribe within the Act would
best be decided, under ordinary circum-
stances, along with the Tribe’s specific
land claims, for the Act only speaks of
tribes in the context of their land deal-
ings. If that approach were adopted
here, however, the Tribe would be de-
prived of a decision in time to do any
good on those matters cited by the
Department of the Interior as reasons
for withholding assistance in litigation
against Maine. And without United
States participation, the Tribe may find
it difficult or impossible ever to secure a
judicial determination of the claims.
Given, in addition, the federal govern-

6. Indian title, also called “right of occupancy,”
refers to the Indian tribes’ aboriginal title to
land which predates the establishment of the
United States. See, e. g., Oneida Indian Na-
tion v. County of Oneida, 414 U.S. 661, 667, 94
S.Ct. 772, 39 L.Ed.2d 73 (1974). The right to
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ment’s protective role under the Nonin-
tercourse Act, see below, it is appropri-
ate that plaintiffs and the federal
government learn how they stand on
these core matters before adjudication of
the Tribe’s dispute with Maine.

Yet the resulting bifurcation of deci-
sion necessarily restricts the reach of the
present rulings. In reviewing the dis-
trict court’s decision that the Tribe is a
tribe within the Nonintercourse Act, we
are not to be deemed as settling, by im-
plication or otherwise, whether the Act
affords relief from, or even extends to,
the Tribe’s land transactions with Maine.
When and if the specific transactions are
litigated, new facts and legal and equita-
ble considerations may well appear, and
Maine should be free in any such future
litigation to defend broadly, even to the
extent of arguing positions and theories
which overlap considerably those treated
here.

Now, however, for purposes of the is-
sues currently existing between them-
selves and the federal government, plain-
tiffs are entitled to declaratory rulings
on the basis of which courses can be
charted and actions planned and taken.

A. Is the
“tribe”
Act?

[1] The district court found the Pas-
samaquoddy Tribe to be within the lan-
guage of the Nonintercourse Act, “any

tribe of Indians.” It read the
quoted language as encompassing all
tribes of Indians. The court reasoned
that the Act should be given its plain
meaning, there being no evidence of any
contrary congressional intent, legislative
history, or administrative interpretation;
that the policy of the United States is to
protect Indian title;® that there is no
reason why the Passamaquoddy Tribe
should be excluded since it is stipulated

Passamaquoddy Tribe a
within the Nonintercourse

extinguish Indian title is an attribute of sover-
eignty which no state, but only the United
States, can exercise, the Nonintercourse Act
giving statutory recognition to that fact. Id. at
667, 670, 94 S.Ct. 772; O’Toole & Tureen, su-
pra note 4, at 25-26.
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to be a tribe racially and culturally; that
there is no requirement that a tribe
must be otherwise recognized by the fed-
eral government to come within the
Nonintercourse Act; and that even if
“tribe” is thought to be ambiguous, it
should be construed non-technically and
to the advantage of Indians so as to
include the Passamaquoddy Tribe.

[2,3] Intervenor and defendants con-
tend that “any tribe of Indi-
ans” is ambiguous; that its proper
meaning is a community of Indians
which the federal government has at
some time specifically recognized; and
that the Passamaquoddy Tribe is, in that
sense, not a tribe. ‘“No court”, says in-
tervenor, “has ever held a statute regu-
lating trade and intercourse with Indians
to apply to a tribe which the Federal
Government disavows any relationship
with. . . .”

But while Congress’ power to regulate
commerce with the Indian tribes, U.S.
Const. art. I, § 8, includes authority to
decide when and to what extent it shall
recognize a particular Indian community
as a dependent tribe under its guardian-
ship,” United States v. Sandoval, 231
U.S. 28, 46, 34 S.Ct. 1, 58 L.Ed. 107
(1913), Congress is not prevented from
legislating as to tribes generally; and
this appears to be what it has done in
successive versions of the Nonintercourse
Act. There is nothing in the Act to sug-
gest that “tribe” is to be read to exclude
a bona fide tribe not otherwise federally
recognized.® Nor, as the district court
found, is there evidence of congressional
intent or legislative history squaring

7. Congress also has “a right to determine for
itself when the guardianship which has been
maintained over the Indian shall cease.” Unit-
ed States v. Sandoval, 231 U.S. 28, 46, 34 S.Ct.
1, 6, 58 L.Ed. 107 (1913). On the other hand,
Congress’ power is limited in the sense that it
may not bring “a community or body of peo-
ple within the range of [its] power
by arbitrarily calling them an Indian tribe,”
and may exercise its guardianship and protec-
tion only “in respect of distinctly Indian com-
munities.”” Id. It having been stipulated,
however, that the Passamaquoddy Tribe is a
tribe in both the racial and cultural sense,

528 F.2d—2412

with appellants’ interpretation. Rather
we find an inclusive reading consonant
with the policy and purpose of the Act.
That policy has been said to be to pro-
tect the Indian tribes’ right of occupan-
cy, even when that right is unrecognized
by any treaty, United States v. Santa Fe
Pacific R. Co., 314 U.S. 339, 345, 347, 62
S.Ct. 248, 86 L.Ed. 260 (1941), rehearing
denied, 314 U.S. 716, 62 S.Ct. 476, 86
L.Ed. 570 (1942), and the purpose to pre-
vent the unfair, improvident, or improp-
er disposition of Indian lands, Federal
Power Commission v. Tuscarora Indian
Nation, 362 U.S. 99, 119, 80 S.Ct. 543, 4
L.Ed.2d 584, rehearing denied, 362 U.S.
956, 80 S.Ct. 858, 4 L.Ed.2d 873 (1960);
United States v. Candelaria, 271 U.S.
432, 441, 46 S.Ct. 561, 70 L.Ed. 1023
(1926). Since Indian lands have, histori-
cally, been of great concern to Congress,
see Oneida Indian Nation v. County of
Oneida, 414 U.S. 661, 667, 94 S.Ct. 772,
39 L.Ed.2d 73 (1974), we have no diffi-
culty in concluding that Congress intend-
ed to exercise its power fully.

This is not to say that if there were
doubt about the tribal status of the
Tribe, the judgments of officials in the
federal executive branch might not be of
great significance. The Supreme Court
has said that, “it is the rule of this court
to follow the executive and other politi-
cal departments of the government,
whose more special duty is to deter-
mine such affairs.” United States v.
Sandoval, 231 U.S. at 47, 34 S.Ct. at 6,
quoting United States v. Holliday, 70
U.S. (3 Wall.) 407, 419, 18 L.Ed. 182
(1865). But the Passamaquoddies were a

there is no question that the Tribe is a ‘“dis-
tinctly Indian” community.

8. In United States v. Candelaria, 271 U.S. 432,
442, 46 S.Ct. 561, 563, 70 L.Ed. 1023 (1926),
the Supreme Court, quoting Montoya v. United
States, 180 U.S. 261, 266, 21 S.Ct. 358, 45
L.Ed. 521 (1901), read “Indian tribe,” as used
in the Nonintercourse Act of 1834, 25 U.S.C.
§ 177, to mean ‘“‘a body of Indians of the same
or a similar race, united in a community under
one leadership or government, and inhabiting
a particular, though sometimes ill-defined, ter-
ritory.” The Tribe plainly fits that definition.
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tribe before the nation’s founding and
have to this day been dealt with as a
tribal unit by the State.! See 22 M.R.
S.A. ch. 1355. No one in this proceeding
has challenged the Tribe’s identity as a
tribe in the ordinary sense. Moreover,
there is no evidence that the absence of
federal dealings was or is based on
doubts as to the genuineness of the Pas-
samaquoddies’ tribal status, apart, that
is, from the simple lack of recognition.
Under such circumstances, the absence
of specific federal recognition in and of
itself provides little basis for concluding
that the Passamaquoddies are not a
“tribe” within the Act.

Intervenor cites two cases dealing
with the Pueblo Indians of New Mexico
for its contention that “tribe” refers only
to tribes that have been federally recog-
nized. United States v. Candelaria, su-
pra; United States v. Joseph, 94 U.S.
614, 24 L.Ed. 295 (1876). In Joseph, the
Supreme Court found that the Pueblo
Indians were not a tribe within the Non-
intercourse Act, apparently because of
their high degree of civilization and the
nature of their earlier relations with the
Government of Mexico when they had
been under its controll® In Candelaria,
the Court held that the Pueblos did come
within the Act, though it did not ex-
pressly overrule the Joseph view that
some tribes, because highly civilized or
otherwise, might conceivably be exempt.
The Court found that the Pueblos were a
simple, uninformed people such as the
Act was intended to protect and pointed
to federal recognition in the past as evi-
dencing Congress’ intention to protect
the Pueblos. 271 U.S. at 440-42, 46
S.Ct. 561. These cases lend little aid to
intervenor and defendants. The cases

9. In State v. Newell, 84 Me. 465, 24 A. 943
(1892), it is true, the Maine court disputed the
continued viability of the Tribe, apparently on
the grounds that its sovereignty, such as the
power to make war or peace, and the like, had
vanished, and the political and civil rights of
its members were enforced only in the courts
of the State. Nonetheless that court did ac-
knowledge the Passamaquoddies’ tribal organi-
zation for certain purposes, id. at 468, 24 A.
943, and no federal cases hold that the test of
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do, it is true, suggest that the Act’s cov-
erage is limited to tribes consisting of
“simple, uninformed people,” an inter-
pretation understandable in light of the
Act’s protective purpose. But it is not
claimed that the Tribe and its members
are so sophisticated or assimilated as to
be other than those entitled to protec-
tion. Cf. Joseph, supra. Candelaria is
cited mainly in support of intervenor’s
argument that the Act requires federal
recognition, but it does not elevate rec-
ognition to a sine qua non; it merely
indicates that if there is a question of
inclusion, federal recognition of depend-
ent, tribal status may be helpful evi-
dence of Congress’ intent.

[4,5] Appellants also assert that
there is significance to Congress’ approv-
al of the Articles of Separation between
Maine and Massachusetts, providing that
Maine would assume the duties and obli-
gations which Massachusetts owed to the
Indians. But, as the district court recog-
nized, Maine’s assumption of duties to
the Tribe did not cut off whatever feder-
al duties existed. Voluntary assistance
rendered by a state to a tribe is not
necessarily inconsistent with federal pro-
tection. See State v. Dibble, 62 U.S. (21
How.) 366, 16 L.Ed. 149 (1858). Similar-
ly, Congress’ unwillingness to furnish aid
when requested did not, without more,
show a congressional intention that the
Nonintercourse Act should not apply.
(See Part II, C infra.) The reasons be-
hind Congress’ inaction are too proble-
matic for the matter to have meaning
for purposes of statutory construction.
Cf. Order of Railway Conductors v.
Swan, 329 U.S. 520, 529, 67 S.Ct. 405, 91
L.Ed. 471 (1947).

tribal existence for purposes of the Act turns
on whether a given tribe has retained sover-
eignty in this absolute sense.

10. The Pueblos had submitted to all laws of
the Mexican Government, their civil rights had
been fully recognized, and they had been ab-
sorbed into the ‘“‘general mass of the popula-
tion.” United States v. Joseph, 94 U.S. 614,
617, 24 L.Ed. 295 (1876).
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We have considered appellants’ re-
maining arguments carefully and find
them unpersuasive. We agree with the
district court that the words “any
tribe of Indians” appearing in the Act
include the Passamaquoddy Tribe.

B. Is there a trust relationship between
the Passamaquoddy Tribe and the
federal government?

[6] The district court found that the
Nonintercourse Act establishes a trust
relationship between the United States
and the Indian tribes, including the Pas-
samaquoddy Tribe. It relied on a series
of decisions by the Court of Claims, Fort
Sill Apache Tribe v. United States, 201
Ct.Cl. 630, 477 F.2d 1360 (1973); United
States v. Oneida Nation of New York,
201 Ct.Cl. 546, 477 F.2d 939 (1973); Sen-
eca Nation v. United States, 173 Ct.Cl
917 (1965), while also finding support in
an extensive body of cases holding that
when the federal government enters into
a treaty with an Indian tribe or enacts a
statute on its behalf, the Government
commits itself to a guardian-ward rela-
tionship with that tribe. See, e. g,
Heckman v. United States, 224 U.S. 413,
32 S.Ct. 424, 56 L.Ed. 820 (1912); United
States v. Kagama, 118 U.S. 375, 6 S.Ct.
1109, 30 L.Ed. 228 (1886); Worcester v.
Georgia, supra.

We agree with the district court’s con-
clusions and in large part with its rea-
soning and analysis of legal authority.
That the Nonintercourse Act imposes
upon the federal government a fiduci-
ary’s role with respect to protection of
the lands of a tribe covered by the Act
seems to us beyond question, both from
the history, wording and structure of the
Act and from the cases cited above and
in the district court’s opinion. The pur-
pose of the Act has been held to ac-
knowledge and guarantee the Indian
tribes’ right of occupancy, United States
v. Santa Fe Pacific R. Co., 314 U.S. at
348, 62 S.Ct. 248, and clearly there can
be no meaningful guarantee without a
corresponding federal duty to investigate
and take such action as may be warrant-
ed in the circumstances.

We emphasize what is obvious, that
the “trust relationship” we affirm has as
its source the Nonintercourse Act, mean-
ing that the trust relationship pertains
to land transactions which are or may be
covered by the Act, and is rooted in
rights and duties encompassed or created
by the Act. Congress or the executive
branch may at a later time recognize the
Tribe for other purposes within their
powers, creating a broader set of federal
responsibilities; and we of course do not
rule out the possibility that there are
statutes or legal theories not now before
us which might create duties and rights
of unforeseen, broader dimension. But
on the present record, only the Noninter-
course Act is the source of the finding of
a “trust relationship,” and neither the
decision below nor our own is to be read
as requiring the Department of the Inte-
rior to look to objects outside the Act in
defining its fiduciary obligations to the
Tribe.

Once this is said, there is little else
left, since it would be inappropriate to
attempt to spell out what duties are im-
posed by the trust relationship. This dis-
pute arises merely from the defendants’
flat denial of any trust relationship; no
question of spelling out specific duties is
presented. It is now appropriate that
the departments of the federal govern-
ment charged with responsibility in these
matters should be allowed initially at
least to give specific content to the de-
clared fiduciary role.

Thus we are not moved by intervenor’s
criticism of the lower court’s interpreta-
tion of cited Court of Claims cases, for
those arguments go more to the scope of
the federal government’s duties under
particular circumstances than to the ex-
istence of a trust relationship. Nor are
we moved by intervenor’s other com-
plaint that the judgment below implies
some sort of overly “general” fiduciary
relationship, unlimited and undefined.
A fiduciary relationship in this context
must indeed be based upon a specific
statute, treaty or agreement which helps
define and, in some cases, limit the rele-
vant duties; but, as we have held, the
Nonintercourse Act is such a statute.
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We affirm, on the basis set forth here-
in, the finding of a trust relationship and
the finding that the federal government
may not decline to litigate on the sole
ground that there is no trust relation-
ship.

C. Are plaintiffs precluded by acquies-
cence or by congressional termina-
tion of its guardianship role from
now asserting a trust relationship
with the federal government?

[7] Intervenor also contends that, un-
der general equitable principles, the
Tribe should be precluded from now in-
voking a trust relationship with the fed-
eral government because of its long-
standing relationship with the State of
Maine. However, once Congress has es-
tablished a trust relationship with an In-
dian tribe, Congress alone has the right
to determine when its guardianship shall
cease. United States v. Nice, 241 U.S.
591, 598, 36 S.Ct. 696, 60 L.Ed. 1192
(1916); Tiger v. Western Investment Co.,
221 U.S. 286, 315, 31 S.Ct. 578, 55 L.Ed.
788 (1911). Neither the Passamaquoddy
Tribe nor the State of Maine, separately
or together, would have the right to
make that decision and so terminate the
federal government’s responsibilities.!!

[8,9] We turn, then, to whether Con-
gress itself has manifested at any time a
determination that its responsibilities un-
der the Nonintercourse Act should cease
with respect to the Tribe. The district
court cited a rule of construction that
statutes or treaties relating to the Indi-
ans shall be construed liberally and in a
non-technical sense, as the Indians would
naturally understand them, and never to
the Indians’ prejudice. Antoine v.
Washington, 420 U.S. 194, 199-200, 95
S.Ct. 944, 43 L.Ed.2d 129 (1975); Carpen-

11. One might argue that, although Congress
has not terminated this relationship, the
Tribe’s own course of dealings with the State
of Maine still prevent it from asking Congress
for assistance. However, the Indians’ pre-
sumed helplessness is at the heart of the
guardian-ward analogy; to deny the ward a
right to call upon the guardian for protection
would be to deny that he was incapable of
looking out for himself.
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ter v. Shaw, 280 U.S. 363, 367, 50 S.Ct.
121, 74 L.Ed. 478 (1930). We agree with
the district court that any withdrawal of
trust obligations by Congress would have
to have been “plain and unambiguous”
to be effective.? We also agree that
there is no affirmative evidence that
Congress at any time terminated or
withdrew its protection under the Nonin-
tercourse Act. The federal government
has been largely inactive in relation to
the Tribe and has, on occasion, refused
requests by the Tribe for assistance. In-
tervenor argues that this course of deal-
ings is sufficient in and of itself to show
a withdrawal of protection. However,
refusing specific requests is quite differ-
ent from broadly refusing ever to deal
with the Tribe, and, as stated above,
there is no evidence of the latter.

[10] Intervenor also points to a deci-
sion by the Supreme Judicial Court of
Maine, State v. Newell, 84 Me. 465, 24 A.
943 (1892), which found that the Passa-
maquoddy Tribe has never been recog-
nized by the fedeal government, and ar-
gues that the federal government’s fail-
ure to react to that decision by recogniz-
ing the Tribe in some way amounts to an
acknowledgement of that ruling. How-
ever, the federal government had no ob-
ligation to respond to the state court’s
decision, which could not affect federal
authority with respect to the Tribe. See
Oneida Indian Nation v. County of Onei-
da, supra.

We accordingly affirm the district
court’s ruling that the United States
never sufficiently manifested withdrawal
of its protection so as to sever any trust
relationship. In so ruling, we do not
foreclose later consideration of whether
Congress or the Tribe should be deemed

12. The Supreme Court has said with respect to
the termination of Indian reservations that it
will not lightly conclude that a reservation has
been terminated and will require a clear indi-
cation of that fact. DeCoteau v. District
County Court, 420 U.S. 425, 444, 95 S.Ct.
1082, 43 L.Ed.2d 300 (1975).
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in some manner to have acquiesced in, or
Congress to have ratified, the Tribe’s
land transactions with Maine.

Judgment affirmed.
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The United States District Court for
the Eastern District of California, Thom-
as J. MacBride, Chief Judge, found de-
fendant guilty of interstate transporta-
tion of a forged security, and he appeal-
ed. The Court of Appeals held that
where defendant knowingly and fraudu-
lently deposited a forged check drawn on
a Texas bank in his California bank
account knowing that the signature of
the drawer was forged, and where he
drew the money after the forged check
cleared the Texas bank, he was properly
found guilty of interstate transportation
of a forged security, even though the
fruition of the alleged scheme occurred
after the mails were utilized.

Affirmed.

1. Receiving Stolen Goods <=1

Where defendant knowingly and
fraudulently deposited a forged check
drawn on a Texas bank in his California
bank account knowing that the signature

of the drawer was forged, and where he
drew the money after the forged check
cleared the Texas bank, he was properly
found guilty of interstate transportation
of a forged security, even though the
fruition of the alleged scheme occurred
after the mails were utilized. 18 U.S.
C.A. § 2314.

2. Receiving Stolen Goods <=1

Mail fraud statute’s peculiar lan-
guage, i. e, that use of the mails be for
the purpose of executing a fraudulent
scheme, is not an element of the crime
of interstate transportation of a forged
security; all that the interstate transpor-
tation statute requires is that defendant
either transport or cause to be transport-
ed in interstate commerce the forged se-
curity knowing it was forged. 18 U.S.
C.A. § 2314.

Jerome S. Stanley, Sacramento, Cal.,
for defendant-appellant.

Bruce Babcock, Jr., Asst. U. S. Atty.,
Sacramento, Cal.,, for plaintiff-appellee.

OPINION

Before CHOY and KENNEDY, Circuit
Judges, and WONG,* District Judge.

PER CURIAM:

On stipulated facts, Defendant was
found guilty of interstate transportation
of a forged security. We affirm.

He contends here that United States
v. Maze, 414 U.S. 395, 94 S.Ct. 645, 38
L.Ed.2d 603 (1974) bars his conviction be-
cause the fruition of the alleged scheme
occurred after the mails were utilized.
(In Maze, a case under the mail fraud
statute, 18 U.S.C. § 1341, the mailing
occurred after the fraud was consum-
mated so the Court held that the use of
the mails had not been “for the purpose
of executing such [fraudulent] scheme or
artifice” as the statute required.)

[1] Here the essential stipulated facts
were that Willis knowingly and fraudu-

*The Honorable Dick Yin Wong, United States District Judge, District of Hawaii, sitting by

designation.



