




















 

 

 
 
 
 
31 August 2022 
 
Mr. Richard Ambrosio 
Regulatory Authority 
1st Floor, Craig Appin House 
8 Wesley Street, Hamilton HM11 
Bermuda 
 
 
Dear Mr. Ambrosio, 
 

Re:  Comments on Electronic Communications Sectoral Review (the “Consultation”) – 
Consultation Document dated 27 July 2022 (the “CD”) 

 
On behalf of One Communications Ltd. and its affiliates Bermuda Digital Communications Ltd. (“BDC”) 
and Logic Communications Ltd. (“Logic”) (collectively trading as, and referenced herein as, “One 
Communications”, “One Comm” or the “Company”), we are writing to respond to the Consultation.    
 
Below, we provide both general and specific comments to the matters raised in the Consultation.  For 
the avoidance of doubt, any lack of response to the RA on any particular point in the CD should not be 
interpreted as acceptance or agreement by One Communications. 
 

General Comments to the Consultation 
 

Statutory Requirements for the CD include Consultation re “Market Conditions” 
 
We note paragraph 5 of the CD, where the RA states:1 
 

 

 
1 There appears to be a mistaken reference to a “Final Report” in the second sentence.  Given the context, we can 
only assume the RA intended reference to the current CD rather than the Final Report of the 2018 Sectoral Review. 
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While we agree that the statutory process for sectoral review is separate and distinct from the market 
review process, consultation regarding current market conditions is a required component of the CD.  
Section 17(2) of the Regulatory Authority Act 2011 (the “RAA”) states: 
 

 
 
The CD must invite comment regarding market conditions in the sector.  The RA’s statement that the CD 
“does not directly deal with the specific issues raised as part of the Market Review” appears contrary to 
that requirement.  Moreover, the CD contains no explicit invitation to comment on market conditions in 
the sector, thereby raising a concern that the CD is statutorily deficient.  
 

Repeating Recommendations from the Final Report of the Electronic Communications 
Sectoral Review dated 30 November 2018 (the “2018 Report”) is Insufficient 
 
In large part, the RA’s CD repeats recommendations made in the 2018 Report without providing any 
additional detail or evidence as to the policy need underlying the reiterated recommendation.  If the 
2018 recommendation did not result in the legislative action recommended by the RA, the RA’s implicit 
conclusion should be that their case for change was insufficient, or perhaps inconsistent with current 
legislative intent.  The RA’s “ask again” approach essentially ignores the Minister’s and Parliament’s past 
decision to not proceed with the RA’s 2018 recommendation.  If the basis of the original 2018 
recommendation has persisted or exacerbated, the RA should provide details of such matters as part of 
the relevant factual and legal background required for the CD.  
 
Section 70 of the RAA states:   
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To properly fulfill the legal requirements for the CD, the RA needs to ensure the CD, inter alia, complies 
with all aspects of sections 17 and 70.  For any repeated recommendation, the relevant factual and legal 
background should recognize legislative inaction on the point since the prior review, and the additional 
factual basis (beyond what was provided in 2018) for why this recommendation merits reiteration and 
reconsideration by the Minister and Parliament. 
 

Sectoral Review Should Not Be Focused on Adding Regulation or Facilitating Regulatory 
Action 
 
Given the varying kind and scale of the recommendations in the CD, it appears that legislative change is 
sought to facilitate all efforts by the RA to accomplish what it believes are worthy, but difficult to obtain, 
goals and objectives.  In essence, the underlying theme in the CD is to make it easier for the RA to 
intervene or act in some way in pursuit of its objectives.   
 
The breadth of sectoral review needs to include the possibility that regulation and past regulatory action 
may no longer be needed or fit for purpose, and that replacement regulation is not always required.  
Recommending less intrusive regulatory measures or, in appropriate cases, deregulation, should also be 
considered as options in the Consultation.  
 
Section 16 of the RAA states: 

 

 
 

Subsections (b), (c), and (e) make clear that the RA should rely on market forces, where practicable; rely 
on self-regulation and co-regulation, where practicable; and act only in cases in which action is needed.  
These principles apply within the context of sectoral review, but do not appear to have been actively 
considered throughout the CD.   
 
Email mobility (also referred to as “email forwarding”) provides an illustrative example of the point.  The 
first email mobility consultation was commenced by the RA in August 2013.  A preliminary report dated 
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December 2015 recommended regulatory action be taken to mandate email mobility.  After receiving 
numerous submissions regarding the preliminary decision and order, the RA failed to finalize a final 
decision and order.  Instead, the issue of email mobility was raised again as part of the 2018 Sectoral 
Review where the RA recommended to the Minister that the ECA be amended to mandate email 
mobility.  In the ensuing absence of legislative amendment, the RA held a Principles of Consumer 
Protection Consultation over the course of 2019 and 2020 where the issue was not considered.  It is 
therefore surprising that the RA feels the need to again recommend to the Minister the mandating of 
email mobility/forwarding as part of this Consultation for sectoral review. 
 
The RA’s efforts on email mobility/forwarding began in 2013 and in the ensuing 9-year period, across 2 
regular consultations and now 2 different sectoral review consultations, no legislative amendment or 
final regulatory measures have resulted.  Moreover, in the current CD, the RA has provided no new or 
continuing evidence that current market conditions warrant regulatory intervention on this issue.  Given 
the lack of action over the 9-year period, and the apparent absence of a current problem, it is 
appropriate to turn back to sections 16 (b), (c), and (e) of the RAA and consider whether any regulatory 
action is required in this instance. 
 

Specific Comments to the Consultation 
 
In the 2018 sectoral review process, One Comm provided submissions in respect of most of the matters 
listed in the CD.  Perhaps not so surprisingly, our position in respect of the various matters remains the 
same.  Accordingly, we incorporate by reference our 24 May 2018 Response to Preliminary Report:  
Comments on Electronic Communications Sectoral Review (the “2018 Response”) and attach it as an 
Appendix to this submission. 
  
New comments and any updates in respect of specific issues are provided below under headings or 
proposals set out in the CD.  For ease of reference, we will include excerpted portions of our 2018 
Response, as appropriate.  
 
 

A. Service Continuity – Integrated Communications Operating Licence (ICOL) 

 
“The RA recommends the inclusion of express language in appropriate legislation and/or an 
amendment to [ICOLs] which imposes an obligation on sectoral providers to establish a 
specific service restoration plan, which the RA can order to be amended if it is considered 
inadequate” 

 
As stated in our 2018 Response, it is a prudent and standard business practice for a provider to have in 
place arrangements for redundant (restoration) capacity in case of outages on their primary subsea 
capacity (“Secondary Capacity”).  One Communications has put in place sufficient Secondary Capacity to 
back up our primary subsea capacity needs and ensure service continuity in the case of major service 
interruption.   
 
There is no need for regulation to require what is already industry standard and sound business 
planning.  Consumers, and the market in general, require that a provider have a proper restoration plan 
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in case of outages.  The extent to which a provider avails itself of such Secondary Capacity results will 
determine the long-term reliability of its services.  A prudent provider will properly manage the balance 
of having sufficient redundancy and the additional costs of Secondary Capacity.  How each provider 
manages this balance is a competitive feature in the market, as Secondary Capacity is a significant 
component of the cost base and pricing for home and business connectivity in Bermuda.  Introducing 
regulation to mandate such practices is unnecessary and may reduce competitive dynamics rather than 
promote competition. 

 
“The RA recommends the inclusion of express language in appropriate legislation and/or an 
amendment to [ICOLs] which imposes an obligation on sectoral providers to submit periodic 
financial reports… to allow the RA to effectively assess their financial stability, and to notify 
the RA of any risks to their future financial stability (i.e. legal proceedings) or significant 
changes in their financial position (i.e. risk of insolvency)” 

 
One Communications and all other ICOL holders file frequent financial reporting with the RA under 
existing regulation including section 53 of the RAA and section 4.6 of the Filing Fee Instructions.  
Requiring ICOL holders to file additional financial information beyond those requirements is duplicative 
and wasteful of resources. Service provider resources are better directed to operating more efficiently 
and competing more aggressively in the market.  
 
With respect to insolvency risk, as stated in our 2018 Comments, individuals and business customers 
have choices in the market.  In 2022, this is truer than ever before with the advent of stronger resellers 
and new entrants.  Continuity of service is important, and customers can in the first instance choose 
providers who are well-financed and have a long history of operating stability.  If their provider becomes 
insolvent, they can switch providers within a reasonable timeframe.  Customers are sufficiently 
empowered to deal with the possible insolvency of an ICOL holder. There is no need for the RA to layer 
in additional reporting and accounting obligations to manage the risk for consumers.   
 

“The RA recommends the inclusion of express language in appropriate legislation and/or an 
amendment to [ICOLs] which imposes an obligation on sectoral providers to notify the RA 
before discontinuing any service to wholesale customers due to non-payment or insolvency” 

 
As per our 2018 Comments, section 3.12 of the FibreWire Model Access and Interconnection Agreement 
(an agreement reviewed and approved by the RA) which states: 
 

 
 
Given this provision, there is no need for additional legislation or ICOL conditions to be implemented. 
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In respect of discontinuing services to consumers (both business and individual) of electronic 
communication services, we refer the RA to section 18 of every ICOL: 
 

 
 
This provision clearly requires notice to customers and the RA prior to discontinuing services.  There is 
no need for further regulation of this point. 

 
“RA further recommends that the RAA be amended to allow it to order management or 
operations audits into the any sectoral provider which it oversees.” 

 
We refer the RA to section 15 of every ICOL: 
 

 
Given these provisions, there is no reason to seek amendment of the RAA.  If the RA finds such powers 
to be inadequate, it needs to clearly explain its position in this Consultation. 
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B. “The RA recommends to the Minister the adoption of a tiered Government Authorization Fee 
(GAF) structure to replace the current GAF structure” and “the RA further recommends to the 
Minister that the lowest band of the proposed GAF tiered structure be exempt from taxation.” 

 
In response to the RA’s proposed adoption of a tiered government fee structure, we draw the RA’s 
attention to our 2018 Comments at section C where we state: 
 

 
 
The RA links this recommendation to the promotion of competition.  Again, with respect, favouring 
small players at the expense of larger firms promotes certain competitors, not competition overall.  
Moreover, we refer the RA to section 16 of the RAA as set out above.  In particular, subsection (h) 
explicitly states the RA shall, in performing its duties, act without favouritism to any sectoral participant.  
We also note the market entry of Wave Bermuda Ltd. (also known as “Horizon Communications”) 
occurred without the benefit of a lower tiered GAF or an initial GAF exemption.  Clearly, the equal GAF 
percentage did not prevent or inhibit entry in that instance, and to now implement the proposed tiered 
structure would ironically require Horizon Communications to subsidize smaller firms who enter 
thereafter.  
 

C. “The RA recommends that amendments be made to the RAA replacing the cumbersome 
adjudication and enforcement process with a simpler warning-and-decision-notice procedure 
based on that used in the sectoral legislation of the Bermuda Monetary Authority.” 
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As in 2018, the RA again recommends drastic changes to the legislation in relation to enforcement 
actions and adjudication because the existing processes are “somewhat counterproductive and 
cumbersome” and are “time-consuming processes not too dissimilar to a fully contested court 
proceeding”.  No factual evidence is provided in support of these comments. 
 
With respect, we disagree with this recommendation.  As stated in our 2018 Comments, our main 
concern is with the apparent elimination of any element of independent investigation and judgement.  
The RA proposes that enforcement matters should not be vested in an independent presiding officer, 
but instead should be directly vested in the RA.  This removes any element of objectivity or 
independence in the process.  The powers of the BMA are customized to the industry they regulate, 
which is very different from the electronic communications sector.  We also refer the RA to the BMA 
Enforcement Guide which describes the distinct roles played by the Chief Enforcement Officer, the 
supervisor and the Enforcement Committee.   
 
We also note the RA’s related proposals to expand civil penalties and add public censure, while still 
maintaining its current remedial powers regarding restitution, directions, and suspension, revocation or 
modification of licences.  In summary, it appears the RA is asking to be given the enforcement and 
adjudication powers of the BMA in addition to its existing statutory powers. The CD provides no 
explanation as to how its existing powers are insufficient.  Simply labelling such powers as costly, 
cumbersome and time-consuming to implement does not provide the factual and legal background 
needed to justify such a dramatic expansion of the RA’s powers. 
 
In proposing a warning-and-decision notice procedure based on the sectoral legislation of the BMA, the 
RA proposes that the legislation would only provide a framework and that the RA will be able to “flesh 
out the processes” through documentation available on their website.  We do not agree with the 
substance of the proposals, and we do not agree with the notion that such important details can be 
detailed at some later date.  And, at the very least, the legislative changes, “fleshed out” policy 
documents and enforcement principles should be subject to further public consultation so that any 
concerns of sectoral providers can be properly voiced.   
 

D. “The RA recommends to the Minister the amendment of sections of the RAA to provide the 
ability to carry forward Surplus Funds from one financial year to the next in order to remove 
unnecessary budgeting difficulties and to afford the RA the ability to account for workstreams 
that are conducted across multiple fiscal years.” 

 
As per our 2018 Comments, we are supportive of any effort that will reduce the tax burden on our 
sector.  The RA’s proposal to use surplus funds from prior years to fund current and future years is 
welcome provided this results in an actual decrease in the tax burden for all sectoral participants.  We 
would not support surplus funds being used to benefit some but not all participants, nor would we 
welcome the use of surplus funds for discretionary or overspending by the RA beyond its approved 
budget. 
 
In paragraph 58 of the CD, the RA states (as it did in 2018) that it tends to err on the side of caution by 
over-budgeting which often results in surplus.  This practice takes funds from the sector unnecessarily.  
Those funds could have been used to build networks, provide services or improve pricing.  If statutory 
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change to allow funds to be used in future years will eliminate the basis for the tendency to over-
budget, we are supportive of the change. 
 

E. The RA recommends amending the “statutory requirement to conduct an initial public 
consultation as part of General Determination process to account for exceptional 
circumstances where an initial public consultation may not be required (i.e. due to 
technological and market developments, timing and sensitivity of the matter, inherent 
simplicity of the matter).” 

 
The RA is seeking to amend the RAA to provide it discretionary power to skip the initial stage of the 
current public consultation process where the RA deems it unnecessary.  In support of this proposal, the 
RA highlights the need to respond quickly and effectively to market and technological developments, 
and it implies that respondents have delayed past consultations by seeking extensions for deadlines to 
submit responses.  The RA cites the example of the Price Check Website decommissioning taking over 
two years even in the absence of controversy or comments from sectoral providers.  Further, the RA 
references the Cayman Islands regulatory approach as a preferable model as it only requires public 
consultation for matters of ‘public significance’. 
 
One Comm disagrees with this proposal.  Public consultation is a key component of the RA’s general 
mandate.  Any shortening of the consultative process may speed up the effort but only at the expense of 
public input.  The RA’s exercise of its statutory powers was intended to be tempered and influenced 
through the public consultation process.  Both the RAA and the ECA are structured to ensure the RA’s 
powers are used for the public benefit.  Reducing opportunities for public consultation is inconsistent 
with that statutory approach.  
 
With regard to respondents delaying past consultations by seeking extensions, we believe the RA’s point 
is only part of the reason for delayed consultations.  Yes, respondents seek extensions.  One Comm has 
sought additional submission time in some circumstances to ensure it can properly participate in a 
consultation.  We note, however, that the RA has in many cases taken months (and in some cases, 
years) to develop its consultation documents, preliminary orders and related materials.  The RA retains 
off-island professional consultants to draft this material.  When the documents are finally issued to the 
public (often on a Friday or the day before a holiday weekend)2, they usually have a deadline of one 
month for submissions.  Most sectoral participants and members of the public who participate in the 
consultations do not have dedicated regulatory resources; nor do they have the benefit of external 
professional economists and lawyers in preparing their responses.  
 
With respect to the example used by the RA in decommissioning the Price Check Website, the timeline 
of greater than 2 years was not because of deadline extensions for respondents.  The initial consultation 
document response period commenced on 29 March 2019 and concluded on 12 April 2019.  There was 
only one response.  More than a year later, on 30 April 2021, the RA issued its Preliminary Report, 
Decision and Draft General Determination in the matter.  The response period commenced on the 30 
April 2021 and concluded on the 14 May 2021.  The RA received no responses to the Preliminary Report.  
The Final Report and Final Decision and Order in this matter was issued 27 May 2021, more than 2 years 

 
2 This Sectoral Review CD was issued 27 July 2022, the day before Cup Match, with a response deadline of 31 
August 2022.  
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after the initial consultation document was issued.  Of that period, only one month was spent waiting 
for public responses. 
 
With regard to the RA’s suggestion that the Cayman ‘public significance’ model be used, we suggest 
further research be done to determine whether such a model is more efficient and whether it results in 
better outcomes for the market and the public.  One Comm has many years of experience operating in 
the Cayman market, and we would ask the RA to provide more detail in this consultation as to why the 
Cayman model might be the better choice. 
 

F. The RA recommends to the Minister the following:  “Remove the references to the 
adjudication process in sections 41 and 50 of the ECA and replace with a reference to 
consultation.” 

 
One Comm disagrees with this proposal.  The RA provides none of the required factual or legal 
background necessary to evaluate this recommendation.  We can only assume the change from 
adjudication to consultation was intended to streamline the process and make it easier for the RA to 
make final decisions regarding Type Approvals (s. 50) and the efficient use of spectrum (s.41).   
 
This proposal must also be considered in conjunction with the RA’s other proposals to shorten or reduce 
the public consultation process, and to simplify the adjudication process.  When viewed in totality, there 
is a concerning theme of providing unfettered powers to the RA.  While we understand the RA intends 
to exercise these streamlined powers for the public benefit, we do not believe these proposals recognize 
the public benefit of independent presiding officers in adjudication, and the constructive influence of 
public input in the consultation process.  Parliament saw fit to design these processes with checks and 
balances.  The RA has provided no compelling reason in support of its proposal. 

 
G. “The RA recommends to the Minister the imposition of consumer compensation provisions for 

consumers in the event of service failures, through a consumer protection general 
determination and the inclusion of supporting ICOL terms and conditions through an ICOL 
general determination.” 

 
It is unclear why these issues are being addressed under the sectoral review.  The RA has failed to 
provide the required factual and legal background on this issue.   
 
As the RA’s recommendation is that general determinations be used to implement such measures, the 
RA has the power to commence public consultations that could ultimately result in its proposed general 
determinations.  Pursuant to statute, there is no direct involvement of the Minister in such processes. 
 
With respect to the imposition of consumer compensation provisions, we will reserve further comments 
until the appropriate consultation is commenced.  In the interim, we refer the RA to our past comments 
in its Principles of Consumer Protection Consultation in 2020. 
 

H. “The RA recommends to the Minister the imposition of email forwarding provisions for 
consumers that switch internet service providers, through a consumer protection general 
determination and the inclusion of supporting ICOL terms and conditions through an ICOL 
general determination.” 
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See our related comments on this issue above under the heading:  “Sectoral Review Should Not Be 
Focused on Adding Regulation or Facilitating Regulatory Action”.   
 
It is unclear why these issues are being addressed under the sectoral review.  The RA has failed to 
provide the required factual and legal background on this issue.  As per the previous section, the 
method of implementation proposed by the RA is through a general determination.  Accordingly, it 
remains within the powers of the RA to commence a public consultation that might ultimately lead to a 
general determination on the point.  We will reserve further comment on the issue of email 
mobility/forwarding until the appropriate consultation is commenced.  In the interim, we refer the RA to 
our past comments in the relevant consultations in 2013, 2015 and 2018. 
 

I. “The RA recommends to the Minister the adoption of additional Consumer Protection 
measures which will be considered as part of a consumer protection general determination.” 

 
It is unclear why these measures are being addressed under the sectoral review.  The RA has failed to 
provide the required factual and legal background on this issue.  As per the previous sections, the 
method of implementation proposed by the RA is through a general determination.  Accordingly, it 
remains within the powers of the RA to commence a public consultation that might ultimately lead to a 
general determination on the point.  We will reserve further comment on the issue of additional 
consumer protection measures until the appropriate consultation is commenced.  In the interim, we 
refer the RA to our past comments in the consumer protection consultation concluded in 2020. 

 
J. Radio Spectrum 

 
It is unclear what the RA is proposing in this section of the CD.  There are references to future 
consultations and a possible update to the Minister’s 2014 Spectrum Policy.  When these public 
processes are commenced, One Comm will participate as appropriate.   

 
 

 
 
If you have any questions regarding the matters set out above, please feel free to contact me directly. 
 
Regards, 
 
 
 
Michelle Ashton 
General Counsel 
One Communications 
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