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INDIAN PREFERENC POLICIES AND PROCEDURES

FOR THE CHEYENMNE ~ARAPAHO TRIEES OF OKLAHOMA

CHAPTER 1

Indian Preference Policies

Section 1: Indian Preference on lands unde. the
jurisdiction of the Chevenne- rapaho
Tribes

Every entity engaged on the lands under the Jjurisdiction
of the Cheyenne- Arapaﬁo Tribes shall give preference to firms
certified by the Tribes under Chapter 2 of this Ordlnance in
all contracts and subcontracts to be performed on tribal
lands. An entity in such development may not enter into a

contract of subcontract with a firm not so certified unless

e

+ has contracted every certified firm-available that is
technically gualified to perform the work required at a
reasonable price. So long as a certified firm meets minimum
threshold gualifications, no other firm may be selected for
any contract or subcontract. I[f any entity determines that a
certified firm lack the.quaiifications to perform all the
work required under a contract or subcontract, the entity
shall make a good faith effort to divide the werk fequired
into small portions so that the certified firm can qualify
for a portion of the work. AS used in this section, the
terms "contract and subcontract" apply to all contracts,

including, but not limited to, contract for
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supplies, services., and sgulsment. va23ardless of =2Zi=r. an

antity engaged in businecs develcopment shall Se resconsible
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tor the compliance of all its contractors and subcont-actors

wirth thils ordinancea.
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gualifications and resasonable price

(a) Technical Qualifications

An entity engaged in business development shall have a f
discretion to determine technical qualifications. However,
if the entity determines that all certified firms are not
qualified. the entity must (1) interview the principals in
all availabls certified firms to determine their knowladge
and expertise in the area; provided that for certified firms
that do not yet have an established record, the entity shall

evaluate the basis of the individual gualifications of the

principals in the firms, their egquipment, and other factors
which provide guidance on the firm’s ability to perform the
work; and (2) proviae to each certiFied firm it rejects with
a description, in writing, of areas where it believgs the
firm is weak and steps it could take to upgrade its

gualifications.



(b) Kzasonabls rice

An entity may use any process it so chooses for !

it
X

etezrmining a reasonable crize including, but not limited to,

CL

compatitive bidding (open o1 slosed) or private negotiaﬁions.
Yowewvar, befors an entity can reject a certified firm on the
basis of price, it must offer the certified firm an
opeortunity to negotiate price. If there is only one
technical gualified firm, an entity must enter into
negotiations on price with such firm and contract with that
firm if a reasonable price can be negotiated. No entity may
reject a certified firm on the grounds that the price is not
reasonable and subsequently contract with a non-certified

fFirm at the same or higher price.

on 3: Submission of a contracting and
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subcontracting plan

{a) Before,-or at the same time, an entity submits a
requast for a permit, lease or other authorization for
business development within the lands under Jjurisdiction of
the Cheyenne-Arapaho Tripes, it must submit a contracting and
subcontracting plan to the Igag. The plan shall indicate
contracts and subcontracts that will be entered into such
devalopment and the projected dollar amounts thereo%. If the
antity has already selecﬁed a firm to perform any conktiract 2V
subcontract work, it shall list the name of that firm and
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indicate whether or not it is a certified firm. If it L




a certified firm, the entity shall further indicate why cach

certified firm registered with the TERO in the relevant area

5% endeavor was not salected and the name of the contac®

cerzon at each certified firm with which the antikty Jdealt.
Mo authorization shall be grantad to any firm which submits a

slan indicating that less than 100% of the value of all
subcontracts will be paid to certified firm, unless the
entity can demonstrate that it was unable to employ Indian
firms qualified or available. To make such a demonstration
the entity must show, at a minimum, that it interviewed all
Indian firms listed on the TERO register in that area of
endeavor and that: (1) a sufficient number was not available
to enable it to meet its goals; or (2) the ones that were
available and would have enabled the entity to reach its goal-
were rejected because they lacked the necessary techniﬁal
qualifications.

(b) No entity that is authorized to develop a
business on the lands under the jurisdiction of the Cheyenne-
Arapaho Tribes shall deviate from its plan in a manner that
Wwill diminish the percentage of Indian subcontracting,
without obtaining the prior written approval from TERO.

(c) The TERO shali have the right to inspect the
racords of any entity to ensure that a plan is compliad with.

(d). No entity shall circumvent the requirements of
this ordinance by hiring non-Indians and designating them as

employees rather than a subcontractor.
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Onca an entity enters Lnto a contrack with a certifiad
Sirm, the TERO will not intervens in any way in the
ralationship batween the parties unless a certifiad firm
demonskratss that action taken against it i1s intended
primarily to circumvent the reguirements of this ordinances.

Section S: Placement of non-Indian firms by

underway

When an entity hires a non-certified firm hired (it is
not sufficient that the certified firm was in existence but
not availablz) and if a gualified certified firm subsequently
comes into existence, the entity must replace the non-
certified firm with the certified firm; but only if the
contractkt ‘or relationship betwsen the entity and the non-
Indian firm will extend for more than one year beyond the
date the entity is notified by the TERO of the existence of a
certified firm.

(a) If the legal relationship between the entity and
the non-certified firm is through a year-to-year contract,
the non-certified sﬁall be réplaced-onl? whan the contract
expires; provided that, in no case shall an entity have less

than 270 days from the initial notification that a certified

firm is available to make a transition from use of the non-

certified firm toc use of the certified firm. That is, if the

contract expiressz within 270 days follouwing notification that

=g}
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3 certified firm is avallabla. the antlty shall hawve the
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nd the sontrackt with tZhe non-cartified firm to a
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xcaad 270 days from that nockice. AL the end of
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dats not-to
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rhah period. the antity shall employ the Indian firm LIf L[L 1=
qualified.

(b) If there is no writkten contract and/ /or an ongoing
working relationship. the entity wikl haves 270 days Lo make

he Eransition.

(m)

(c) Thke transition pericd may be waived completely or
axtaendad by the TERO in individual cases upon a showing of
hardships upon the entity.

Section 6: Reports and monitoring

all entities angaged in any aspect of business

development on the lands undér the Jjurisdiction of thne

Cheyenne-Arapaho Tribes shall submit such reports to the

TERC as it is reguested prowvided that the entity may

refuse to submit any information which it can

demonstrate must remain confidential for valid business
curposes. The employees of the TERO shall have the
right to on-site inspections during regular business
hours in order to monitor compliance with this
ordinance and shall have the right to talk to any
employee on-site so long as it does not interfgre with
the operaﬁions of the business.

Section 7: Individual complaints

any cartified firm, group of certified firms or

other person or entity which belisves that any entity covearead



by %his ordinance has tallod to comsly Wit LIz reguivements
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the allegzd non-caompliance.
Section 38: Compliance and hearing procedursas

If the TERO has reason ko believe that an entity coverawa
5y this ordinance has failed to‘comply with any of its
requirements the TERO shall so notify ﬁhe antity In writing
specifying the alleged wviclation). If the party being so
notifiaed is a contractor or subcontractor, notice shall aiso
be provided to the eﬁtity kolding the permit of authorization
undar which the contractor of subcontractor is operating énd
such entity may be a party to all further negotiations,
mearings and appeals. The entity cited and the'TERO shall
have 20 days to pursue a woluntary, informal resolution of
the problem. If no such resclution can bz reached by the end
of 20 days the TERO shall nctify the Beard (TERO Commission)
and request that it set up a formal hearing on the problem
within 20 days of such notice. The TERO shall notify the
Review Board and request that it set up a formal hearing on
the problem within .20 days notice. The TERO shall prosecute
complaints it determines to have merit on the basis of their
authority from theACheyenne—Arapaho Tribes. If the-Reviasw
Board zhall decide that an entity has faiied to comply with
ke ordinance, the Board shall impcs2 one or more of the
sanctions provided for this ordinance and may order the party

to take such corrective actions as are necessary to remedy
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any harm done to the Tribe or to certified firms by the hon-
complianca.
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ANy or all of the following sanctions may be Lmposed for

violation of the ordinance.

]

(a) Civil monetary fines not to 2Xc2ad $500.00 per

siclation. Each day a party ls found to be out of comgliance

nls ovdinance may be considered as a separate

(b) Suspenszion or tarmination of an antity’s =
authorization to develop a business on the lands undar the
Jjurisdiction of the Cheyenne-Arapaho Tribes; provided that !
the party shall be given a reasbnable Lime to remove its
2quipment and other property it may have on the Tribal lanas
and to arrange with another party for assumption or any
contractual obligations it has.

(c) Frohibit the party from engaging in future
development on the lands under the jurfsdiction of the
Chevenne-Arapaho Tribes for a specified period, or
indefinitely.

(d) Provide monetary or other relief to any certified
Firm of other entity which was harmed by- the party’s non-

compliance with this ordnance.

CHAPTER 2

Certification Policies and Proccadures

‘Section 1: Criteria for Indian Contract Preferance



Certification

To recaive certification as 2 £irm eligible for Indian
preferencé, and applicant must satisfy all of thes falloJing
criberia.

Section 2° OQwnarships

*ha firm or Joint wventure nust be S1% or more Indian
owned. The applicant must demonstrate ths tollowing:

{(a) Eormal Quwnarshipg

That an Indian or Indians own(s) 51% or more of the
partnership corporation, joint venture, or other arrangement
for which the appliéation is being submitted. Such ownership
must ba embodied in the firm’s organic documents, such as its
stock ownership, or partnership agreement. Ownership
included: (1) fFinmancial ownership-i.2., the Indian(s) own
51% or more of -the assets and equipment, will receive 51% or
mora of the firm’s éssets upon dissolution, and received S1%
or mora of the profits and (2) control-i.e., the Indian(s)
51% or more ownership provides him or her with a majority of
voting rights or other decisional mechanism and that all
decisions of the firm are to be made by a majority vote
except where otherwise quu;red by law.

(b) value

The Indian 6Qner(s)) provided real value for his or her
51% or more ownership- by providing capital, eguipment, real
property or similar assets commensurate with the value of his

or her ownarship share directly or indirectly, through a

promissory note, the ultimate craditor of which is the non-




~

Indian ownar of the firm or an Lmmediate ralation thereof, or
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onvincing showing can be
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any =imilar arrangement. unlss:

made that the Indian owner{s; brought zuch special skill's,

Mma, ~2ting connections, or similar benetits Lo the firm that
there L3 a good rsason tc believe the arvangements would have

been entered intc even Lf there wara not an Indian preferance

e Indian owner(s) receives 51% or more of all profit
if there is any provisions that gives the non-Indian ouwner a
greater share of the profits, in whatever form and under
whatzver name, such as through management fee, equiphent
rental fees, bonus tied to profits or other vehicles,
certification will be denied. Salary scales will be reviewed
Lo ensure Ehe raelatiye salaries being gaid Indian.and non-—
Indian owners are consistent with the skills of the parties
and are not being used to circumvent the requirement that
Indian owners receive 51% or more of the profits.

Section 3: Management Control

the firm must be under significant Indian Management and

control. The Firm_must be able to demonstrate that:

(a) Unitary Firms (non-joint ¥Yentures)

One or more of the Indian owners must be sdbstgniially
involved, as a senior level official, in the day-to-davy
manageament of the firm as his or her primary employment
achtivity. fhe Indian owner doces not have to be the "Chiaf

Exccutive Officer”. However, he or she must, through prior




experience or tralning, have substantial occupational tisz ro

rhe are2a of business In which the firm i35 engaged zuch that

..
-

w
—

he or sh&: (1) is gualified to serve in the senior lev
positwon; and (2) (= sufficlently knowledgeable about the

firm's activities. This provision may be walved whan: (1)

the Firm 1= 100% Indian-swned and the Chisf SExecutive Officer

b

13 the spouse and/or pairent of the ownar(s), the family liwves
on or near the Reservation and the majority of amployees are
Indian; or (2) the firm is modeled on a publicly-held
corporation such that it is owned by 10 or more persons, is
at least 51% IndianFowned, the Chief Executive Officer and
the highest-salarisd emplcoyee in the is/are Indian aﬁd a
majority of the employees are Ind;an. V

(b) Joint Ventureé

In addition tc the abowve regquirement on management and
control, a Jjoint venture will be required to demonstrate that
the Indian firm is, in fact, the contrclling partner in the
Jjoint venture. The venture will be reguired to demonstrate
that the Indian partner has the experience and expertise to
manage the entire operation and that the non-Indian partner
is providing specialized or ;imited Tesources or expertize to
Ehe venture and is not the manager in fact.

Section 4: Integrity of Structure

There must be good reason to believe that the firm was
not established solely or primarily &t take advantags of the
Indian praference program. In evaluating an agplicant under

this criticism the TERO shall exerclse broad discretion In




applying these criteria in order to preseive the integrity of

the Indian preference piogram and in gusstionable cases shall

Jeny certification. %
{(3) MHistory of the firm

WRatmer the history of the firm provides reazon Lo
belisve it was established primarily to take advantages of the

ITndian prafsrance grogram, sarticularly whather the firm, a

4]

povrtion of the firm, or kay factors in the firm oviginally
associated with a non-Indian owned business gained little or
business value in terms of casital, expertise, equipment,

etc by adding Indian ownarship or by merging with ad'Indian

5 Employees

(i) Whether key non-Indians emcloyees of the
applicant are former amployees of a non-Indian firm with
which the Indian firm is or has besen affiliated, thiough a
joint venture or other arvangement, such that here is reasoﬁ
to balieve the non-Indian firm is controlling the applicant.

(ii) Whether Indians are employed in all or most
of the positions for which gualified Indians are avallable.
A high percentage of non-Indians amployees in such positions
will provide reason to belisve the firm was established
primarily to benefit non-Indians.

(iii) Whether any certified Indian owned firm with ten
{(10) or more employees will be reguired to empioy 51% Indian
employees, if it is impossible for variqus reasons it will be

negcktliable.



Whathar the expariance. zxpertlses, resources, akc., of

- - R =
ke non-Indians cartner(s) 13 39 much 3reater than that
~f rhe [ndians that thera is little sound business

roazon for the non-Indian to accept a junior role in tLhe

firm or wvantura2 other than to be able to take advantage

ncsa grogram.
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st rhe Indian eraefar

CHAPTER 3
Certificatiaon orocedures

Secticon 1: application for cartification

A firm seeking certification as a firm eligible for
Indian preferance shall submit a completed application to the
Cheyenne-Arapaho Tribes TERO on & form provided by the TERO
(application forms may be cbtained at the TERO Office). TERO
staff will be available to assist a firm to fill out the
application. Within 21 days after receipt of a compfeted
apﬁllcation, the TERO shall review the application, request
such additional information as it belisves appropriate
( computation of the 51-day period shall be stayed during the
time any request for additional information is outstanding),
conduct such investigations as it deems appropriate and
submit an analysis and racommend disposition shall be kept
confidential and shall not be made available to the applicant

-
1

quired, the TERO may

W

or any other party. When it is 30
axtend the processing period by an applicant or anv other

_party. When it is so required, the TERO may extesnd the




processing period by an applicant by regicstered mail. Within

ipt of the TERO's analysis and recommended

(1

15 days of rac
1

disposition, the Review Board shall hold a hearing oa the

apolicatison. sosting notice of the hearing time at the Tiibal

Office, the agency and the TERO Office at least five days

(0]

srior to the hearing. all srincipals of the firm shall b
present at the hearing. In additicn, any other party w;shing
to present information to Lhe Revisw Board shall be antitled
Lo do =0, by reguesting, no less then one day represented by
counsel. The hearing shall be conductaed as provided in

Chapter 4.

w

dction 2: Probationary certification

An applicant granted certification shall be issued a
six-month probationary certification. Dﬁring that period,
the TERO and ths Review Ecard shall monitor the firm’s
activities to ensure that the firm is operating in kthe manner
described in its application. During the prbbationary_
pericd, the TERO and the Rewview Board shall have the right to
requast and receive such information and documents as they
deem appropriate.

Section 3: Final certification

At the and ofhﬁhe probaﬁionary pericd the Review Board;
after receiving rscommendations from the TERO, shall either:
(1) grant full certification; (2) continue the probationary
pariod for up to six months; or (2) deny certification.

Section 4: Withdrawal of certification

From information grovided in the change notices or




annual reports. on the Sasis of a written grievance filed by

any shher firm or person, or on its own Lnitiative. the TEROC
may initiate procesdings t2 withdraw or suspend cev tifiZation
Foo any firn. The TERD shall grepar< and analysis and
racommended disposition for kthe Review Board and shall sand

5y ragistorad mail, that its certification i=

(u

Firm notic

T
my
Q.

being examined, along with the grounds thereof. The Reviaw
Soard shall then sst a date for tha hearing, which shall be
bi2ld within 21 days after it raceives the analysis and

- acommendad disposition from Eihe TERD. At the hearing the

aff shall present the case for suspension or

(&)

TER
withdrawal and the hearings shall be conducted as in Chapter
4. After the hearing the Board may: (1) withdraw
certification; (2) suspend certification for up to‘one yearﬁ
(2) put the firm on probation: and/orv  (4) order the
corractive action be ﬁaken withkin a fixed period. A firm
that has had its certification withdrawn may not reapply for
a period of one year.

Section 5: Firms certified prior to the adoption of

these criteria

Each firm ho;ding ;ndian creference certification from
the Tribe at the effective 3ate of -this ordinance shall
submit an applicaticn reguired uncer these criteria to the
TERO within 20 déys after the effective date of thése

criteria. If the TERO determines the Firm gualifies under

thne

52 new oriktzria, it shall, within 21 days of receipt of

L~e application so0 recommendad to the Review Board, which,




unless it has grounds to ascht LS rhe contiary, shall issus a
qsw certificace within S0 davs of raceipt of the TERC'S
recommenéation without the nesd oV oublic hearing. If%the
0 hkas reason to oelliave the firm doss nokt qualify. it
skall crepars an analysis of the reasons thevefore, aLong
with its recommended disposition. The analy=is shall be
submitted to the feview Board uithin 21 days after recelph of
rha application. Should the TERO reaquire additional

an from ths firm, computation of the 21 day period

(o

nformatc
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shall be stayed by the board for a rzascnables time to permit
such information to be provided. The Review Board, after

sroviding the firm an opportunity for a hearing as provided
in Chépter 4, which shall bs held“uithin 20 days after
receipt of the TERO’s findings, shall: (1) grant the firm a
new certification; or (2) determine that the firm is not 1In
comgliance; (3) if the Review Board determines that thae Fivm
iz not in compliance, it shall provide the reasons therefore
and the firm shall have 15 days from the date of the decision
to demonstrate to the Review gBoard that it has made such
changes as are necessary to coma into compliance. If at the
and of the 15 day "period the firm has failed to come inktod
compliance, it’s certificate shall'be withdrawn. A copy of
the withdrawal nstice shall be sent, by registered mail, to
the firm.

Section 6: annual and other reports

cach certified firm shall report to tne TERO, in iLts

ownarship or control status within &0 days aftar such changsg
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have occurrad. Each certified firm, on the anniversary of
its receipt of permanent cortification, =rnall update =-he

information provided in its iInitial apelication on a3 Anqual

STm srovided Sy the TERO. Failure to
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infermatlion pursuant LS thess reguirements

r-ification.

(0

grounds for withdrawal of <

Hearinmg and Appeal Procedures
Section L: Hearing Procedures
At all hearings before the Review Board, all
participants shall have the following rights:
(1) to be represented by counsel at their own axpense;

(

(2) to present relavant sworn testimony and documentary

) to be presant at the hearing:

[)8]

evidence:
(4) to call wifnesses and to ask questicns to witnesses
or other participants.
All hearings before the Review Board shéll be conducted
in an ordevly manner but formal rules of avidence nead to not
be observed.

Section 2: Decisions after hearing

After the hearing, the Revigw Board shall issue its
written decision. All decisions shall state the grounds
therefora. & copy of the decisdion shall be sent to all

participants by registerad mail.




& party shall hawe Zhs riaht £o appeal any decision of
. .

FhRa Chevenne Araeaho Tribal Court. An

-1
o}
0
(6]

ne Raview Soa

appeal shall be filed within 20 days after racelpt of .notics
5F ESe Maviecw Soard's decision. The TERO Director =kall

represant Lthe interests of the Tiibs on appeal. The Court
shall ravarse the decisicn of the Raview Board only where Lt
finds tRat decizion to ke arbitvary and capricious or
unsugported by substantial evidence.
EF INITIONS

L. .Lndian‘

An znrolled member of an Indian Tribe. Ugcn raquest,

applicant will be required to provide certification from

Le Tribes or BIA Agency Superintendent for the Tribes

(s

or which enrollment is alleged.

-

2. Indian Tribs ¢or Entity
A federally recognized as defined by ths Indian Self-
Determination Act, 25 U.S.C. S450b(b).
3 ioint Venture
An association of two or more persons or firms Lo carry
out a single‘or limited number of business enterprizas
for profit, for which purpcse.they combine their

property, money, effacts., skills and knowledge.

4. Near the Reservation

A person will be determined to liwve on or near the

€ within reasonable dailry

®

Resaivation if he or she liv

commuting distance of ths Reservation.




