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Plaintiffs Matthew Sciabacucchi and Hialeah Employees’ Retirement System 

(“Plaintiffs”), by and through their attorneys, bring claims derivatively for breach of 

fiduciary duty against the members of the Board of Nominal Defendant Charter 

Communications, Inc. (“Charter”) as of May 26, 2015: Defendants John Malone, 

Gregory Maffei, Michael Huseby, Balan Nair, Eric Zinterhofer, Craig Jacobson, 

Thomas Rutledge, David Merritt, Lance Conn, and John Markley (the “Defendants,” 

the “Director Defendants,” the “Board,” or the “Directors”).1 Plaintiffs also bring 

suit against Charter’s largest stockholder, Liberty Broadband Corporation 

(“Broadband”) for aiding-and-abetting the other Defendants’ breaches of fiduciary 

duty.  

For the convenience of the reader, Appendix A provides a roster of key 

players. Appendix B provides a summary timeline. 

  

 
1 The same Defendants comprised the Charter board at the time this action was filed 
and are the demand board for Rule 23.1 purposes. 
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INTRODUCTION 
 

There is a nasty little thing called the ‘Investment Company Act’ 
that says if you own 25% or more, you’re the largest. It’s a good 
asset. And if you don’t, it’s a bad asset. And believe me, you 
don’t want to have too much of your portfolio in bad assets. 
 
- John Malone, October 10, 2013 at Liberty Media Investor Day 

1. This action arises from several interrelated transactions that were all 

publicly announced on May 26, 2015 (collectively, the “Transactions”). The largest 

components of the Transactions were two related, synergistic acquisitions (the 

“Acquisitions”): 

a. The TWC Acquisition: Charter agreed to purchase Time Warner 
Cable, Inc. (“TWC”) for cash and stock consideration valued at 
approximately $78.7 billion; and 

b. The Bright House Acquisition. Charter agreed to purchase Bright 
House Networks, LLC (“Bright House” or “BHN”) from 
Advance/Newhouse Partnership (“A/N,” “Newhouse,” or 
“Advance/Newhouse”) for cash and stock consideration valued at 
approximately $10.4 billion.  

2. Plaintiffs, who are Charter stockholders, do not challenge the fairness 

of the Acquisitions. To the contrary, everyone—Plaintiffs and Defendants alike—

agrees that the Acquisitions were a compelling opportunity and expected to be highly 

accretive.  

3. What Plaintiffs challenge are certain related transactions—entered into 

in connection with the TWC and Bright House Acquisitions—with Charter’s largest 

and controlling stockholder, Broadband (the “Broadband Transactions”). Before the 
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Acquisitions, Broadband held 27% of Charter’s outstanding common stock and 

designated four of ten directors (the “Broadband Designees”).2 Broadband was, in 

turn, controlled by Malone who was Broadband’s Chairman and held 47% of its 

voting power. Maffei was—and remains—Broadband’s CEO.  

4. The Broadband Transactions included the following conflicted 

transactions that were inextricably linked with the Acquisitions: 

a. The TWC Broadband Share Issuance. Charter agreed to sell 
Broadband $4.3 billion worth of newly issued Charter shares for 
$176.95/share, conditioned upon the TWC Acquisition closing. 

b. The TWC Stock Rollover. Broadband and another Malone-affiliated 
entity, Liberty Interactive Corporation, owned TWC shares and, alone 
among TWC stockholders, were allowed to exchange all of their TWC 
stock for Charter stock (instead of a mix of cash and stock), creating 
significant tax savings for both Liberty entities. 

c. The Bright House Broadband Share Issuance. Charter agreed to sell 
Broadband $700 million worth of newly issued Charter shares for 
$173/share, conditioned on the Bright House Acquisition closing. 

d. The Governance Consideration. In connection with the Bright House 
Acquisition, Charter and Advance/Newhouse agreed to various 
governance provisions intended to ensure that Broadband would own 
25.01% of the Company’s combined voting power after the 
Transactions closed. These included:  

i. A five-year voting proxy on the Charter shares issued to 
Advance/Newhouse that was transferred from 
Advance/Newhouse to Broadband for approximately 6% of the 
vote of the pro forma company (the “Voting Proxy”);3 

 
2 Malone, Maffei, Nair, and Huseby were the Broadband Designees. 
3 The Voting Proxy was capped at 7%. 
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ii. Pre-emptive and top-up rights for Broadband on new issuances 
to allow it to maintain its pro rata stake, including the right, in 
future acquisitions, to pay the reference price used to value any 
stock consideration; and  

iii. A cap on Advance/Newhouse’s voting power to ensure that it 
could not increase its voting power above Broadband’s. 

5. The Broadband Transactions were all driven by Broadband’s need to 

avoid regulation under the Investment Company Act of 1940 (the “40 Act,” the 

“1940 Act,” or the “Investment Company Act”).4 Broadband was, at the time of the 

challenged transactions, a holding company whose only material asset was its 

Charter shares. If Broadband’s Charter investment was treated as “passive” under 

the ’40 Act, Broadband would have become subject to regulation as a so-called 

inadvertent investment company.  

6. Broadband sought to maintain 25% or greater voting power in Charter 

because the ‘40 Act creates a rebuttable presumption that a stockholder with 25% or 

greater voting power in an operating company is a controller and not a passive 

investor. 5 And falling below the 25% threshold would have triggered devastating 

regulatory consequences. “If an inadvertent investment company does not 

(i) register as an investment company and (ii) comply with the regulations on an 

 
4 As set forth below, Broadband and its Charter shares were spun off from another 
Malone-affiliated entity, Liberty Media Corporation (“Liberty Media”), in 
November 2014 (the “Broadband Spin-Off”). Liberty Media was also a holding 
company and faced similar ’40 Act concerns. 
5 See 17 C.F.R. § 248.120(h). 
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investment company’s investment activity, it operates illegally, thereby creating 

rescission rights for investors, making all of its contracts voidable, and potentially 

subjecting its operator to criminal penalties.”6 Broadband warned its own investors 

that if it became “inadvertently subject to the Investment Company Act of 1940, any 

violation of this act could subject [it] to material adverse consequences, including 

potentially significant regulatory penalties and the possibility that [its] contracts 

would be deemed unenforceable.” Or, in Malone’s words, “if you own 25% or more 

… [i]t’s a good asset. And if you don’t, it’s a bad asset.” 

7. While the TWC and Bright House Acquisitions were both highly 

valuable and accretive opportunities for Charter, they were also an existential threat 

to Broadband. Both of the Acquisitions required Charter to pay a substantial portion 

of the consideration in stock. Those stock issuances would dilute all of Charter’s 

existing stockholders, including Broadband, which would have seen its voting power 

reduced well below 20% of the pro forma company.  

8. But Broadband (and, thus, Malone and Maffei) had leverage. As 

Malone testified, he had “soft control” over Charter.7 And while Broadband held less 

 
6 Brian Vito, Revisiting the Inadvertent Investment Company, 16 FORDHAM J. CORP. 
& FIN. L. 125, 133 (2011). 
7 At his deposition, Malone agreed that he had soft control over Charter: “Q. And 
Charter, somewhere between soft and hard or how do you view Charter? A.  Charter, 
I would say soft control because we were less than 50 percent and it continues I think 
 



7 
 

than a majority of Charter’s voting power, it had de facto control, including the 

unilateral ability to block the Acquisitions unless its needs were met.  

9. To wit, Advance/Newhouse was willing to sell Bright House only if it 

could do so in a tax-efficient manner and retain a substantial equity interest that 

would allow it to participate in the upside of the pro forma company. Because 

Advance/Newhouse would be retaining a substantial stake in the combined 

company, it insisted on significant governance rights that would, in turn, require 

amendments to a pre-existing shareholders’ agreement between Charter and 

Broadband. As a result, Broadband wielded an effective veto over the Transaction.  

10. This was no abstract threat. In October 2014, Charter and 

Advance/Newhouse management had reached an agreement-in-principle on 

valuation and governance for which Charter management sought board approval. 

But the terms that Charter and Advance/Newhouse had agreed upon would have 

reduced Broadband’s voting power in the combined company below 25%. So 

 
to be similar.”  
Malone testified that he defines hard control to be “basically where I personally or 
my family personally would own more than 50 percent of the votes of an enterprise, 
and I would call that hard control.” And he testified that Broadband “didn't have 
hard control,” over Charter, “but we had substantial influence, in the [shareholders’] 
agreement, on approval of who directors would be that would be independent.”  
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Broadband8  blew up the deal—forcing months of additional negotiation, which 

resulted in Charter paying a substantially higher price for Bright House. 

11. Broadband exercised a similar degree of negative control over the TWC 

Acquisition. The TWC Acquisition did not require modifications to Broadband’s 

rights under the shareholders’ agreement. But TWC told Charter that it would go 

forward with a sale only if Broadband committed to vote for the deal. Even if TWC 

was bluffing, Charter’s Board believed that—given Broadband’s four board seats, 

its 27% vote, and the “halo effect” created by the market’s perception that Malone-

led Broadband was “smart money” with “pixie dust”— it would not be possible to 

go forward with the TWC Acquisition over Broadband’s objection. Charter’s Chief 

Financial Officer, Christopher Winfrey testified that  

 

 

 

 Broadband used its negative control over the 

Acquisitions to extract massive benefits for itself to the detriment of Charter and its 

minority stockholders. 

12. Even if Broadband and Malone were not controlling stockholders, the 

 
8  Technically, Broadband’s predecessor, Liberty Media Corporation, which, as 
explained below, would spin off its Charter shares into Broadband a couple of weeks 
later. 
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16. Defendants will be unable to carry their burden of proving that the 

process that led to the Broadband Transactions and the price of those Transactions 

were both fair.  

17. None of the Broadband Transactions were negotiated by a formal 

special committee. At various times, the Board delegated certain aspects of the 

negotiation of the Broadband Transactions to “working groups” of non-Broadband-

designated directors. But those working groups had limited, unclear mandates and 

were led by the conflicted Zinterhofer. The working groups failed to retain 

independent advisors, relying instead on the Company’s conflicted advisors: 

LionTree and Goldman Sachs. Neither Goldman Sachs nor LionTree provided a 

fairness opinion on the Broadband Transactions. 

18. Finally, as noted above,  

 

 

 

 

 

19. The price of the Bright House Broadband Issuance (i.e., the $700 

million share issuance to Broadband) was $173 per share, a “reference price” that 

reflected an adjusted 60-day volume weighted average price (“VWAP”) of Charter 
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25. Defendant Malone joined the Charter Board in May 2013 and, at all 

relevant times, served as one of Liberty Broadband’s designees to the Board. 

26. Defendant Maffei joined the Charter Board in May 2013 and, at all 

relevant times, served as one of Liberty Broadband’s designees to the Board. 

27. Defendant Nair joined the Charter Board in May 2013 and, at all 

relevant times, served as one of Liberty Broadband’s designees to the Board. 

28. Defendant Huseby joined the Charter Board in May 2013 and, at all 

relevant times, served as one of Liberty Broadband’s designees to the Board. 

29. Defendant Rutledge became Charter’s Chief Executive Officer in 

February 2012. He was, at all relevant times, a Charter director and officer.  

30. Defendant Zinterhofer joined the Charter Board in 2009 and served as 

a Charter director at all relevant times. 

31. Defendant Conn joined the Charter Board in November 2009 and 

served as a Charter director at all relevant times. 

32. Defendant Jacobson joined the Charter Board in July 2010 and served 

as a Charter director at all relevant times. 

33. Defendant Markley joined the Charter Board in November 2009 and 

served as a Charter director at all relevant times. 

34. Defendant Merritt joined the Charter Board in December 2009 and 

served as a Charter director at all relevant times.   



15 
 

35. At the time the Transactions were announced, Charter’s Board 

consisted of Malone, Maffei, Nair, Huseby, Rutledge, Zinterhofer, Jacobson, Conn, 

Markley, and Merritt.  

36. Defendant Broadband is a Delaware corporation that maintains its 

corporate headquarters in Englewood, Colorado.   

37. Nominal Defendant Charter is a Delaware corporation that maintains 

its corporate headquarters in Stamford, Connecticut.  Charter trades on the 

NASDAQ under the ticker symbol “CHTR.”12   

OTHER RELEVANT ENTITIES 
 

38. Advance/Newhouse is a privately owned New York partnership 

headquartered in Syracuse, New York.  At all relevant times, Advance/Newhouse 

was a family business controlled by two brothers, Donald Newhouse and Si 

Newhouse, Jr. Its senior officers and directors included Robert Miron and Steve 

Miron who are close relatives of the Newhouse brothers. 

39. Before the Transactions closed, Bright House was a wholly owned 

 
12 The entity currently known as “Charter Communications, Inc.” was previously 
known as CCH I, LLC (“New Charter”) until the Transactions closed and it was 
renamed “Charter Communications, Inc.” References to Charter include its 
predecessor entity, “Legacy Charter,” which was formerly known as “Charter 
Communications, Inc.” until it merged into a wholly owned subsidiary of New 
Charter, Nina Company III, LLC (“Merger Sub Three”) with Merger Sub Three 
remaining as the surviving entity, when the Transactions closed. Before the 
Transactions closed, Legacy Charter was the publicly traded entity. After the 
Transactions closed, New Charter became the publicly traded entity. 
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subsidiary of Advance/Newhouse.   

40. Before the Transactions closed, Time Warner Cable, Inc. was a publicly 

traded Delaware corporation, headquartered in New York City. 

41. Goldman Sachs is a bulge-bracket investment bank that provided M&A 

advice and financing to Charter in connection with the Transactions. The senior 

members of the Goldman Sachs team that worked on the Transactions included Tim 

Ingrassia, Peter Gross, and Mike Smith.  

42. LionTree is a boutique advisory firm that provided M&A advice to 

Charter in connection with the Transactions. The senior members of the LionTree 

team that worked on the Transactions included its two co-founders, Aryeh Bourkoff 

and Ehren Stenzler.  

43. Wachtell Lipton Rosen & Katz (“Wachtell” or “WLRK”) is a law firm 

that provided legal advice to Charter in connection with the Transactions. 

SUBSTANTIVE ALLEGATIONS 
 
A. A Man of Wealth And Taste: The Cable Cowboy’s Empire 

44.  John Malone is, famously, known as the “Cable Cowboy.” He has been 

a leader in the cable industry since becoming the CEO of Tele-Communications, Inc. 

(“TCI”) in the early 1970s, a position that he held until TCI was acquired by AT&T 

in 1999. Witnesses in this proceeding have been candid in describing Malone’s 

remarkable power and influence: 
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a. Liberty Media Corporation. Malone founded Liberty Media, which 
was spun out of Liberty Interactive in 2011.14 Broadband’s Charter 
shares were first acquired by Liberty Media, which subsequently spun 
out Broadband as a separately traded public company in November 
2014. At all relevant times, Malone controlled 43% or more of Liberty 
Media’s voting power15 and served as the Chairman of its nine-member 
Board. No other stockholder held more than 5% voting power.  
 
In an interview with the New York Times that was published on 
November 24, 2013, Maffei stated “nothing of consequence gets done 
at Liberty without John [Malone] being on board.” And in an interview 
with the Wall Street Journal on January 22, 2014, Maffei stated “John 
will be here [i.e., at Liberty Media] forever because John is the ultimate 
control shareholder. I suspect I will be here as long as he will let me.” 
 
Other Liberty Media directors who sat on the nine-member Board at all 
times from 2013 to 2015 included:  
 

i. Maffei who was (and remains) Liberty Media’s CEO. 
ii. Evan Malone who is John Malone’s son. 

iii. Robert Bennett who is a longtime friend and colleague of 
Malone’s who served as Liberty Interactive’s first Chief 
Financial Officer, as its Chief Executive Officer from April 1997 
to August 2005 and its President from April 1997 to February 
2006. Bennett also served as a director of Liberty Interactive16 
from September 1994 to December 2011 and has served as a 
director of Discovery since September 2008. 

iv. Ian Gilchrist who has also served as a Liberty Interactive director 
since 2009. 

 
14 Confusingly, Liberty Interactive was, at the time, called “Liberty Media.” The 
spun-out entity took the “Liberty Media” name and the legacy entity was renamed 
“Liberty Interactive.” 
15 Malone’s voting power was 43.1% as of Liberty Media’s 2013 annual proxy, 
47.3% as of Liberty Media’s 2014 annual proxy, and 47.1% as of Liberty Media’s 
2015 annual proxy. 
16 n/k/a Qurate Retail, Inc. 
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v. David Rapley who has also served as a Liberty Interactive 
director since July 2002 and as a Liberty Global director since 
June 2005 (including Liberty Global’s predecessor entity, 
Liberty Global, Inc. (“LGI”)).  

vi. Larry Romrell who held numerous executive positions with TCI 
from 1991 to 1999, has served as a director of Liberty Interactive 
since December 2011 (having previously served as a director 
from March 1999 to September 2011), as a director of Liberty 
TripAdvisor Holdings, Inc. (Liberty TripAdvisor) since August 
2014, and as a director of Liberty Global since June 2005 
(including LGI). 

b. Liberty Broadband Corporation. Broadband was spun out of Liberty 
Media in November 2014. In 2014 and 2015, Malone was Broadband’s 
largest stockholder, controlling 47.1% of its voting power. The next 
largest stockholder held less than 5% voting power.  
 
At all relevant times, Malone was chairman of Broadband’s board, 
which, in turn, created a two-member executive committee—consisting 
of Malone and Maffei—with broad powers to “exercise all the powers 
and authority of [the] board of directors in the management of 
[Broadband’s] business and affairs, including the power and authority 
to authorize the issuance of shares of our capital stock,” except “as 
specifically prohibited by the General Corporation Law of the State of 
Delaware[.]”  
 
The other members of Broadband’s Board in 2014 and 2015 were: 
 

i. Maffei who was, and is, Broadband’s CEO. 
 

ii. J. David Wargo who has served on the board of seven Malone-
affiliated companies since 1999, including as a director of 
Liberty TripAdvisor since August 2014, as a director of Liberty 
Global (including its predecessor LGI since June 2005), and as a 
director of Discovery since 2005.17 

 
17 See also Da Lin, Beyond Beholden, 44 J. CORP. L. 515, 539 (2019) (“Consider, for 
example, J. David Wargo, who was a member of the special committee that blessed 
media mogul John Malone's 2003 offer to freeze out the minority shareholders of 
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iii. Richard Green who has served as a director of Liberty Global 

and its predecessors since December 2008 and as a director of 
GCI Liberty (explained below) since March 2018. 

 
iv. Donne Fisher, who served as a Broadband director from 

November 2014 through June 2015, previously served as a 
director of Liberty Media from May 2004 to June 2005 and as a 
director of Liberty Interactive from October 2001 to September 
2011. 

 
v. John E. Welsh III (the only member with no prior service on a 

Malone board). 
 

c. Liberty Global plc. Liberty Global’s predecessor entity, LGI, was the 
product of a 2005 merger between two other Malone-affiliated entities, 
Liberty Media International, Inc. (“LMI”) (which, in turn, was spun off 
Liberty Interactive in 2004) and its controlled subsidiary, 
UnitedGlobalCom, Inc. (“UGC”). In 2013, LGI merged with Virgin 
Media Inc. and the combined company became Liberty Global plc.  
 
From 2013 to 2015, Malone controlled 25% or more of Liberty 
Global’s voting power and served as its Chairman.18 During that same 
period, Robert Bennett controlled an additional 3% of Liberty Global’s 
voting power.19 No other stockholder during this period held more than 
5.5% of Liberty Global’s voting power (and that stockholder was a 
passive index fund). At his deposition in this action, Malone  

 
On Command Corporation. Between 1998 and 2003, while he was a director at On 
Command, Wargo simultaneously served on the boards of two other Malone-
affiliated entities … Since the freezeout, Wargo has joined the boards of four more 
of Malone's companies …Wargo has served on the board of seven of Malone’s 
companies since 1999, making the Wargo-Malone link the most extensive in the 
dataset. Indeed, a shareholder activist group recently called Wargo one of ‘Malone's 
go-to directors over the years.’”). 
18 Malone’s voting power was listed as 27.5% in Liberty Global’s 2013 annual 
proxy, 27.7% in the 2014 proxy, and 25% in the 2015 proxy. 
19 Bennett’s voting power was listed as 2.8% in Liberty Global’s 2013 annual proxy, 
3.0% in the 2014 proxy, and 2.8% in the 2015 proxy. 
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Advance/Newhouse controlled, at all times, a majority of Discovery’s 
voting power. 
In the 2013 to 2015 period, Discovery’s board included seven or eight 
directors elected by the common stockholders and three directors 
elected by the preferred stockholders. The preferred stock directors 
were, at all times in that period, Robert Miron, his son Steve Miron, and 
a third director.26 The common stock directors included, at all times, 
Malone, Bennett, Wargo, Gould, and Zaslav whose Malone 
connections are all detailed above. 

f. Barnes & Noble, Inc. In 2011, Liberty Media made a strategic 
investment in Barnes & Noble, acquiring convertible preferred stock 
that gave it 16.6% of the company’s voting power. In connection with 
that investment, Barnes & Noble gave Liberty Media the right to 
nominate two directors to its eleven-member Board. Liberty Media 
appointed Maffei (its CEO) and Mark Carleton (a senior Vice President 
of Liberty Media). Maffei and Carleton sat as Barnes & Noble directors 
from August 2011 through April 2014 when both stepped off the board 
after Liberty Media sold 90% of its Barnes & Noble stake. 
 

g. Starz. In 2013, Liberty Media spun off Starz as a separate, publicly 
traded company. At all relevant times in the 2013 through May 2015 
time period, Malone controlled 42.8% or more of Starz’s voting 
power.27 

 
At all times during the 2013 to 2015 period, Starz had a nine-member 
board that included:  

 
i. Maffei; 

ii. Daniel Sanchez who is John Malone’s nephew and a lawyer who 
runs a solo practice in Connecticut; 

iii. Charles Tanabe who served as a senior officer at Liberty 
Interactive from 1999 to 2012 and as a senior officer at Liberty 
Media from 2007 to 2012; 

 
26 Robert Miron was the cousin of Advance/Newhouse’s founder, S.I. Newhouse, 
who died in 2017. 
27 Malone’s voting power was listed as 42.8% in Starz’s 2013 annual proxy, 45.5% 
in its 2014 annual proxy, and 47.2% in its 2015 annual proxy.  
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iv. Christopher Albrecht who was Starz’s CEO and served as a 
senior officer of Starz while it was a Liberty Media subsidiary 
from 2010 to 2012; 

v. Robert Wiesenthal who served as a director of TripAdvisor since 
2011; and  

vi. Irving Azoff who co-invested in Live Nation with Malone 
 

h. Lions Gate Entertainment Corp.28 In February 2015, Lions Gate and 
Malone announced that they had agreed to a stock exchange in which 
Lions Gate would exchange newly issued shares representing 
approximately 3.43% of its outstanding common stock for a portion of 
the Starz common stock held by Malone and his affiliates representing 
approximately 4.51% of Starz common stock outstanding and 14.50% 
of the total voting power of Starz common stock. Malone remained 
Starz's largest voting shareholder, with an approximate 6.1% equity 
interest and approximately 32.1% of the total voting power of Starz. 
Upon completion of the transaction, Malone joined the Lions Gate 
Board of Directors. The transaction closed on March 27, 2015.  
 

i. Expedia.29 Malone has a lengthy history with Barry Diller, extending 
back decades and involving co-investments in multiple entities. One of 
those entities was Expedia. In the 2013 to 2015 time period, Liberty 
Interactive owned between 15% and 20% of Expedia’s outstanding 
common stock and had the right to designate two of ten directors.30 At 
all times, Malone served on Expedia’s Board alongside Jacobson and 
Pamela Coe (who served as the deputy General Counsel for Liberty 
Interactive and Liberty Media). 

j. Live Nation Entertainment, Inc. At all relevant times in 2013 to 2015, 
Liberty Media owned more than 25% of Live Nation’s common stock 
and had the right to nominate two directors to Live Nation’s ten-

 
28 “Lions Gate.” 
29 n/k/a Expedia Group, Inc. At the time, the entity was known as Expedia, Inc. 
30  Expedia’s annual proxies for 2013, 2014, and 2015 list Liberty Interactive’s 
ownership as 16.98%, 17.78%, and 18.48%, respectively. 
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member board.31 At all times, the Board included Maffei and Carleton. 
 

k. Sirius XM Holdings, Inc. At all relevant times between 2013 and 
2015, Liberty Media owned a majority of SiriusXM’s common stock. 

 
B. Please Allow Me To Introduce Myself: Liberty Media Acquires A Stake 

In Charter 

49.  Charter was founded in St. Louis in 1993 as a privately held entity 

providing cable television services throughout the United States. The Company was 

an active acquirer and grew quickly. In 1998, Paul Allen (one of the co-founders of 

Microsoft) purchased a controlling stake from Charter’s founders in 1998. In 1999, 

Allen took the Company public. By that time, Charter was the fourth largest operator 

of cable television systems in the United States. 

50. In late 2008, the global financial crisis caused credit markets to tighten 

dramatically. In March 2009, Charter was delisted and forced to restructure through 

a pre-packaged bankruptcy after credit-market conditions prevented it from 

refinancing existing debt. The Company emerged from bankruptcy after the 

Company’s bondholders agreed to swap their debt for common stock. By late 2010, 

the Company had been relisted on NASDAQ and was a viable public company. Its 

largest stockholders were three private-equity firms that had become large 

stockholders through the restructuring: Apollo Global Management, Oaktree Capital 

 
31 Live Nation’s annual proxy for 2013 listed Liberty Media’s ownership as 26.75%, 
its annual proxy for 2014 listed Liberty Media’s ownership as 25.97%, and its annual 
proxy for 2015 listed Liberty Media’s ownership as 26.66%.  
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Management, and Crestview Partners. 

51. As part of the restructuring process, Charter adopted a new certificate 

of incorporation that became effective on November 30, 2009 and which remained 

operative through the closing of the Transactions. Article Eighth of Charter’s 

certificate of incorporation provided that any “Business Combination” (defined to 

include, among other things, any share issuance with a market value in excess of $50 

million) with any “Interested Stockholder (defined to include any beneficial owner 

of 10% or greater voting power) could be consummated if, and only if: 

a. a majority of the “Continuing Directors” (defined as those directors not 
affiliated with the Interested Stockholder) “shall have determined (after 
consultation with their outside legal and financial advisors) that such 
Business Combination, including without limitation, the consideration 
to be received in connection therewith, is fair to [Charter] and its 
stockholders (other than any stockholder that is an Interested 
Stockholder in respect of such Business Combination and the Affiliates 
and Associates (if any) of such Interested Stockholder);” and 

b. “holders of not less than a majority of the votes entitled to be cast by 
the holders of all of the then outstanding shares of Voting Stock … 
voting together as a single class, excluding Voting Stock Beneficially 
Owned (as hereinafter defined) by any Interested Stockholder or any 
Affiliate or Associate of such Interested Stockholder, shall have 
approved such transaction.  Such affirmative vote shall be required 
notwithstanding the fact that no vote may be required, or that a lesser 
percentage affirmative vote, or the vote of any other class of 
stockholders, may otherwise be required, by law or otherwise.” 

52. In March 2013, Charter and Liberty Media announced that Liberty 

Media had agreed to acquire Charter stock and warrants from Apollo, Oaktree and 

Crestview for approximately $2.617 billion, representing approximately 27.3% 
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beneficial ownership in Charter. In connection with Liberty Media’s investment, 

Charter and Liberty Media entered into a stockholders’ agreement dated March 19, 

2013 (the “2013 Stockholders’ Agreement.”). Under the terms of the 2013 

Stockholders’ Agreement: 

a. Charter agreed to appoint four Broadband designees to its (then-eleven-
member) Board (Malone, Maffei, Nair, and Huseby) and to cause a 
Broadband designee to be appointed to each of the Nominating and 
Corporate Governance Committee, the Audit Committee and the 
Compensation and Benefits Committee. Charter also agreed to approve 
Liberty Media as an interested stockholder pursuant to Section 203 of 
the Delaware General Corporation Law and to not implement any other 
antitakeover defenses, including, without limitation, the adoption of a 
poison pill, that would adversely affect Liberty Media’s ability to enjoy 
its rights of ownership, after taking into account the share ownership 
limitations described below.  

b. Liberty Media agreed to not, directly or indirectly, acquire any voting 
securities of the Company … that would result in an increase of Liberty 
Media’s ownership interest in Charter beyond 35% prior to January 
2016 and beyond 39.99% thereafter, as well as typical standstill 
provisions.32 

53. Liberty Media’s investment closed on May 1, 2013 and Malone, 

Maffei, Huseby and Nair joined Charter’s Board as Liberty Media’s designees.  

54.  

 
32 On September 29, 2014, in connection with the Broadband Spin-Off, Liberty 
Media, Liberty Broadband, and Charter entered into an amendment to the 
stockholders’ agreement.  Pursuant to that amendment, Liberty Media assigned all 
of its rights and obligations under the stockholders’ agreement to Broadband.  
Broadband assumed all such rights and agreed to perform all such obligations and 
Charter consented to the rights’ assignment and assumption. 
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nomination right under the terms of the Charter Stockholders 
Agreement.  

 
58. The Investment Company Act of 1940 provides a presumption that 

“[a]ny person who owns beneficially, either directly or through one or more 

controlled companies, more than 25[%] of the voting securities of a company shall 

be presumed to control such company.”  Id.  But that presumption “may be rebutted 

by evidence.”  Id.  Thus, in determining that it was not subject to regulation under 

the Investment Company Act of 1940, Broadband conceded that there was 

insufficient evidence available to rebut the presumption that it exercised a 

“controlling influence over the management of policies” of Charter.   

59. Broadband elaborated on this theory in correspondence to the SEC filed 

publicly on September 12, 2014: 

if (i) Charter is primarily controlled by Broadband; (ii) through Charter, 
Broadband engages in a business other than that of investing, 
reinvesting, owning, holding or trading in securities; (iii) Charter is not 
an investment company; and (iv) Broadband is not an investment 
company under Sections 3(a)(1)(A) or 3(a)(1)(B) of the Act, then 
Broadband should be entitled to rely on Rule 3a-1 as the basis for the 
conclusion that Broadband is not an investment company …  For the 
reasons discussed below, Liberty believes each of the foregoing criteria 
has been met. 
 
First, Broadband’s investment in Charter will represent … a beneficial 
ownership interest (assuming the exercise of warrants held by Liberty 
to be contributed to Broadband) of approximately 26.2% (based on the 
number of shares of common stock of Charter reported by it as 
outstanding as of June 30, 2014).  Under Section 2(a)(9) of the Act, a 
person who owns beneficially, either directly or through one or more 
controlled companies, more than 25% of the voting securities of a 
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company is presumed to control such company.  Thus, by virtue of the 
size of its ownership stake in Charter, Broadband will be presumed to 
control Charter. Moreover, Broadband will “primarily” control Charter 
because it will be the largest single stockholder of Charter.   
… 
Broadband will devote substantial time and resources to overseeing 
Charter’s communications businesses, and will actively participate in 
the governance of Charter. Under Liberty’s stockholders agreement 
with Charter, which will be assigned to Broadband in connection with 
the Spin-Off, Liberty has the right to designate four persons for election 
to the Charter board of directors, subject to certain exclusions and 
requirements.  Such directors (who were appointed to the Charter board 
upon the closing of Liberty’s initial acquisition of Charter shares in 
2013 and who subsequently were re-elected by shareholders to the 
Charter board) constitute approximately 36% of the total number of 
directors on the Charter Board.  Pursuant to the stockholders agreement, 
Charter has agreed to cause one of Liberty’s designees to serve on each 
of the nominating and corporate governance, audit and compensation 
and benefits committees of the board, provided such persons meet the 
applicable independence and other qualifications for membership on 
those committees. Currently, directors designated by Liberty serve on 
each of those committees. 

 
60. Broadband’s letter to the SEC went on to argue (at a time when certain, 

since-cancelled transactions with Comcast were still pending) that: 

[Even i]f Broadband’s interest is diluted to an amount less than the 25% 
threshold at which “control” is presumed …, Broadband believes that, 
based upon the facts and circumstances anticipated to exist following 
conclusion of the Comcast Transaction, it would continue to maintain 
“primary control” of Charter.  This view is based upon several factors: 

(i) … Broadband estimates that, after giving effect to the 
Stock Issuance, it will continue to own a greater 
percentage of the outstanding common stock of New 
Charter than any other individual or entity; 
 

(ii) based upon current stock prices and numbers of shares 
outstanding, Broadband estimates that it will be diluted to 
no less than 22% of the outstanding shares of New Charter 
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as a result of the Stock Issuance; and 
 

(iii) pursuant to the Stockholders Agreement (which, in 
accordance with its terms, will be assigned from Liberty 
to Broadband in connection with the Spin-Off), so long as 
Broadband beneficially owns 20% or more of the 
outstanding common stock of New Charter, it will 
continue to be entitled to the same level of representation 
on the board of New Charter as Liberty currently has at 
Charter. 

 
61. At his deposition in this action, Malone testified that he had “soft 

control” over Charter  

  

62. In a September 25, 2013 earnings call, Maffei stated, “the reason we 

put our investment in Charter is we saw several very positive attributes. First, at a 

relatively small, modest premium to market, we were able to garner significant 

influence in board seats; and like-minded investors feel like if we didn't have control, 

we had a modicum of influence that made it near control.” In a call with analysts on 

March 10, 2014, Maffei described the Charter investment as “an opportunity for us 

to invest at a modest premium and get, if not control, a fair amount of influence, four 

of 10 Board seats, two Board members in the form of the Chairman [Zinterhofer] 

and CEO [Rutledge], with whom we were quite simpatico and like-minded.” 

63. When the Liberty Media investment closed, Charter’s Board had eleven 

members: Malone, Maffei, Nair, Huseby, Rutledge, Zinterhofer, Jacobson, Merritt, 

Conn, Markley, and Jeffrey Marcus (a Crestview partner). On November 11, 2013, 
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Marcus resigned from the Board. The Board deliberately left the vacancy unfilled, 

which amplified Broadband’s relative voting power on the Board beyond what it had 

negotiated for when purchasing its stake. From November 2013 until the close of the 

Transactions, Charter’s board remained at ten members. Seven—Malone, Maffei, 

Nair, Huseby, Rutledge, Zinterhofer, and Jacobson—had disabling conflicts and 

could not give disinterested, independent consideration to the Transactions. 

64. Malone was a Broadband Designee and a dual fiduciary who owed 

fiduciary duties to Liberty Media/Broadband (as well as Liberty Interactive) and 

owned significant economic stakes in those companies. 

65. Maffei was a Broadband Designee and a dual fiduciary who owed 

fiduciary duties to both Liberty Media/Broadband (as well as Liberty Interactive).  

66. Maffei was also a highly compensated officer of multiple companies of 

which Malone was a director and significant stockholder.33  

 
33 Charter’s annual proxy, filed on March 18, 2015, stated that Maffei had “served 
as the President and Chief Executive Officer and a director of Liberty Media since 
August 2012. He served as the President and Chief Executive Officer of the company 
now known as Starz from May 2007 to January 2013, and as Chairman of the Board 
since January 2013 and a director since May 2007. He has served as the President 
and Chief Executive Officer of Liberty Interactive Corporation since February 2006 
and a director since November 2005. Mr. Maffei has also served as: (i) a director of 
Liberty TripAdvisor Holdings, Inc. since August 2014, (ii) the Chairman of the 
Board and a director of TripAdvisor, Inc. since February 2013, (iii) the Chairman of 
the Board of Live Nation Entertainment, Inc. since March 2013 and a director since 
February 2011, (iv) a director of Zillow, Inc. since May 2005, and (v) the Chairman 
of the Board and a director of Sirius XM Radio Inc. since March 2009. He previously 
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67. Nair was a Broadband Designee and a senior officer of Malone’s 

Liberty Global. Nair served as the Executive Vice President and Chief Technology 

Officer for Liberty Global from 2012 through December 2017, having previously 

served as Senior Vice President and Chief Technology Officer since July 2007. Nair 

testified that  

 

68. Nair testified that  

 

 

 

 

69. In a 2018 interview, in response to a question asking who his “greatest 

mentor” was, Nair replied that “Paul Gould and John Malone have also been great 

teachers for me.  I am quite lucky to be able to work around so many smart people.” 

At his deposition in this action, Nair testified  

 

 Nair testified that  

 
served as a director of Barnes & Noble, Inc. from September 2011 to April 2014, a 
director of DIRECTV from November 2009 to June 2010 and as a director of its 
predecessor, DIRECTV Group, Inc., from February 2008 to November 2009.” As 
discussed below, Maffei was handsomely compensated by Malone’s companies. 
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74. Huseby got his start in the cable industry at AT&T Broadband, where 

he served as CFO from December 1999 through December 2002, after leaving the 

accounting firm Arthur Andersen. At the time, AT&T Broadband was a subsidiary 

of AT&T Corp. From March 1999 until August 2001, Malone sat on the board of 

AT&T and controlled approximately 44% of a special class of AT&T stock. A June 

6, 2015 article by Barron’s suggested that Malone acted as a mentor to Huseby 

during this period: “One asset is Barnes & Noble’s little-known CEO, Michael 

Huseby. He was schooled by one of the great value creators—cable and media mogul 

John Malone—in the early 2000s, and later was CFO of Cablevision Systems (CVC) 

when it moved to unlock what became two winning spinoffs: AMC 

Networks (AMCX) and Madison Square Garden (MSG).” 

75. When Huseby was appointed as Barnes & Noble’s CEO, commentators 

suggested that he was chosen because of his history with Malone. A January 9, 2014 

article by Digital Book World, for example, suggested that Huseby’s “appointment 

did point generally to a digital future. But it pointed very specifically to John 

Malone, chairman of investment firm Liberty Media, which holds a significant 

equity stake in Barnes & Noble. Liberty also has a stake at former Huseby employer 

Charter Communications and Malone was on the board of Cablevision during 
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Huseby’s tenure.” 

76. An article for alumni for the University of Colorado Boulder about 

Huseby similarly linked Huseby’s relationship with Malone with Huseby’s 

employment by Barnes & Noble: 

By 2011, having helped Cablevision spin off Madison Square Garden 
and AMC Networks, Huseby was taking some time off and spending 
the summer with his teenage sons – when Barnes & Noble called. The 
connection was through Liberty Media, Malone’s holding company, 
which owned a large stake in the bookseller and had its CEO on the 
board of directors. 
 
“The theme that runs through all this is people and relationships as 
much as training and skills,” Huseby said.   
 
77. In November 2015, Liberty Interactive announced that it would be 

spinning off a new entity called CommerceHub, Inc. The spin-off was completed in 

July 2016, at which time Huseby became a member of the CommerceHub board. 

78.  

 

 

 

 

  

79. Rutledge has served as Charter’s CEO and as a Charter director since 

February 2012. A May 26, 2015 story published by the New York Times, quoted 
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Rutledge as saying “When [Malone] talks, I listen. And he is a significant talker … 

I know what he thinks, and he knows what I think.” A document produced in this 

action quotes Rutledge as saying  

 Before the Transactions, Rutledge was well-paid by Charter (which, at all 

relevant times, had a three-person compensation committee that consisted of Maffei, 

Zinterhofer, and Conn). His compensation jumped sharply in 2014 (the first full year 

that Liberty Media held its stake): 

Year  
Total  

Compensation 
2015 $16,361,387 
2014   $16,104,851  
2013  $4,482,813  
2012   $6,029,314  

 
80. This is consistent with Malone’s approach at other companies. As the 

New York Times reported in a May 16, 2015 story, “it pays to work for John 

Malone”: 

Malone still exerts sway from various boardrooms, and the C.E.O.s at 
the companies he oversees are routinely among the best compensated 
managers on the planet. Last year, the largess[e] was particularly 
notable. 

Take Discovery Communications, the cable group behind Shark Week 
and shows like “Cake Boss.” Mr. Malone spun Discovery out of his 
media group and still sits on the board. His choice for chief executive, 
David M. Zaslav, received total compensation worth $156 million last 
year, making him the highest-paid chief of an American public 
company, according to the Equilar 200 Highest-Paid CEO Rankings, 
conducted for The New York Times. 
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Just behind Mr. Zaslav on the list of the highest-paid chief executives 
is Michael T. Fries of Liberty Global, an international cable and 
wireless group that Mr. Malone presides over as chairman. And while 
Mr. Fries made considerably less than Mr. Zaslav — $44 million less 
— he still got a package worth $112 million. 

Gregory B. Maffei, one of Mr. Malone’s closest lieutenants, was paid 
twice in 2014. As chief of Liberty Media, which owns the Atlanta 
Braves baseball team and a big stake in the satellite radio provider 
SiriusXM, Mr. Maffei received compensation of $41.3 million. As 
chief of Liberty Interactive, a related company that owns stakes in home 
shopping networks, he received $32.4 million. Mr. Malone, the 
chairman of both companies, awarded his friend a total of $74 million 
last year, placing him sixth on the list. 

Thomas M. Rutledge, another Malone confidant who oversees the 
regional cable operator Charter Communications, where Mr. Malone 
and Mr. Maffei are board members, was given a $16 million package 
last year, an increase of 259 percent over 2013. Though Mr. Malone is 
not on the compensation committee that sets executive pay, Mr. Maffei 
is. 

Taken together, the four C.E.O.s were awarded more than $350 million 
last year, occupying three of the top six spots of the study conducted by 
Equilar, an executive compensation data firm. 

“At John Malone’s companies, there’s still a great deal of inside 
baseball in setting executive pay,” said Robert Jackson Jr., a professor 
of corporate governance at Columbia Law School. “When you think 
about $350 million among four men, it’s hard to see how that’s what 
they need to be paid competitively.” 

81. As noted below, the Board adopted a resolution stating that Rutledge 

had agreed to recuse himself from the negotiation of the TWC Broadband Issuance. 

(Ultimately, however, as set forth below, Rutledge was intimately involved in the 

discussions). 

82. Rutledge obtained a number of material, personal benefits from the 
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Transactions. First, as part of the negotiations with Advance/Newhouse, Charter 

agreed to make Rutledge Chairman of Charter’s Board upon closing in 2016. As 

Malone testified at his deposition in this action,  

Second, as part of the negotiations with Advance/Newhouse, Charter agreed to give 

Rutledge a new five-year contract. With Charter more than tripling in size, 

Rutledge’s new contract was substantially more generous than his previous 

compensation arrangements, including a grant of new equity incentives in 2016 

valued at more than $77 million.  

83. As explained in Charter’s annual proxy, filed on March 16, 2017, “In 

conjunction with the completion of the Transactions, the [Compensation] 

Committee …. made changes to Charter’s long-term incentive program to ensure 

that the focus of the NEOs [Named Executive Officers, including Rutledge] was 

well aligned with the successful integration of Legacy Charter, Time Warner Cable 

and Bright House Networks.” As a result of those changes, Rutledge’s total 

compensation for 2016 was a jaw-dropping $98.5 million, consisting of: 

• Salary: $2,000,000 

• Stock Awards: $10,086,658  

• Option Awards: $77,990,740 

• Non-Equity Incentive Plan Compensation: $7,651,397 

• Other: $786,932 
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84. Zinterhofer is an investor with a focus on the Technology, Media, and 

Telecommunications (“TMT”) space and has engaged in a number of business 

relationships with Malone-affiliated companies. As set forth below,  

 

 

       

 

 

 

 

85. After graduating from business school, Zinterhofer joined Apollo 

Management, where he worked for over a decade, eventually becoming a managing 

director. As a senior person at Apollo, Zinterhofer was involved in the 2005 

transaction where Apollo sold Cablecom to Liberty Global for $2.19 billion; and the 

2009 transaction in which UnityMedia (an Apollo portfolio company of which 

Zinterhofer was a director) was sold to Liberty Global for approximately €3.5 

billion. 

86. In 2010, Zinterhofer left Apollo to found Searchlight Capital 

 
37 It does not appear that the Board ever took a formal vote to deem Zinterhofer 
independent. 
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(“Searchlight”) as one of three co-founders.  

 

 From the time of its founding through today, Searchlight has focused 

on the TMT space.  

 

 

 

 

87. Searchlight closed its first fund in the spring of 2012, a fund for which 

it raised approximately $860 million. It did not close its second fund until December 

2015.  

 

88.  In 2012, Searchlight teamed up with Liberty Global to buy OneLink, a 

Puerto-Rico-based cable company for approximately $600 million. Liberty Global 

owned 60% of the joint venture and Searchlight owned 40%.  
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 Zinterhofer testified that  

 

89. Zinterhofer continued to pursue transactions with Malone-affiliated 

entities after Liberty Media purchased its stake in Charter in May 2013. On July 30, 

2013, Zinterhofer wrote to Maffei:  

 Less than two weeks later, on 

August 11, 2013, LionTree’s Bourkoff sent his colleague, Stenzler, a voice memo 

recounting a conversation in which  

 

 

 

90. On October 15, 2013, Bourkoff sent Stenzler a voice memo recounting 

 

 

 

 

  

91. On December 10, 2014, Liberty Global and Searchlight announced a 

second investment in a Puerto Rico cable company. This time, their joint venture—
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“Leo Cable”—purchased Choice Cable TV for approximately $272 million. The 

combined entity was (and is) the largest cable company in Puerto Rico. 

92.  

 

 

 

 

 

 

  

93. In June 2015, Searchlight posted a news story to the “News” section of 

its website that was originally published by TheDeal.com.38 That story describes 

Searchlight’s close relationship with Liberty Global: 

 “We’ve done a number of win-win deals,” [Liberty Global CEO Mike] 
Fries added. “That’s not always common in our space.” 

… 

“I’ve known Eric well over 10 years,” said Liberty Global CEO Mike 
Fries. “Eric has been a critical and valuable resource as we’ve made 
two acquisitions, consolidated the entire island and grown the 
business,” Fries added. 

… 

Liberty Global CEO Fries is open to collaborating more with the firm. 
 

38 Searchlightcap.com/news/Searchlight-scans-TMT-and-beyond. 
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“We would be happy to do more deals with Searchlight. I consider them 
to be some of the smartest guys in the PE business, especially when it 
comes to media and communications” Fries said. “How that unfolds, I 
have no idea.” 

94. In December 2014, Searchlight acquired a significant stake in General 

Communications, Inc. (“GCI”) through a purchase of a $75 million note, plus an 

additional $25 million of equity. Zinterhofer joined GCI’s board in connection with 

that transaction. In April 2017, Liberty Interactive announced that it was acquiring 

GCI and would spin it off with other Liberty Interactive assets into a new company 

called GCI Liberty.  

 The 

Liberty Interactive-GCI transaction did not close until March 2018. Before the 

transaction closed, Searchlight invested approximately $50 million in Liberty 

Interactive. 

95. In March 2018, Searchlight agreed to sell its majority-owned portfolio 

company, Ocean Outdoor, to Ocelot Partners for £200 million. Ocelot was a special 

purpose acquisition company (SPAC) created by LionTree.  

 

96. As noted above, Zinterhofer became a director of Liberty LatAm when 

it was spun off of Liberty Global in December 2017. In October 2018, Liberty 

LatAm announced that it had bought out Searchlight’s 40% stake in the Puerto Rico 

cable joint venture in exchange for Liberty LatAm shares valued, at the time, at over 
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$170 million. Zinterhofer remains a director of Liberty LatAm today.  

 

 

97. Jacobson is an entertainment lawyer whose business dealings have 

frequently intersected with Malone-affiliated entities. 

98. Jacobson has served on the board of Expedia since 2007. As noted 

below, Jacobson disclosed this to the Charter Board as a potential conflict. 

99. In 2013, Jacobson formed a joint venture with Discovery called New 

Form Digital,  

 

 

 

100. Jacobson’s firm frequently represents entertainment talent in 

negotiations with cable companies. It has negotiated deals with Starz—including a 

package deal for Ash vs. Evil Dead that was finalized in November 2014. Jacobson 

also testified that  

 

C. Start Me Up: Malone and Maffei Push Forward On A TWC 
Acquisition; Charter’s Board Agrees to Conflicted Advisors 

101. TWC was an obvious and valuable acquisition target for Charter, as 

attested to by multiple witnesses in their deposition testimony: 
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104.  Momentum grew quickly. By May 14, Charter management began 

lining up legal advisors. On May 16, Zinterhofer (Charter’s then-Chairman) wrote 

to Maffei to let him know that  

 

 

 

 

 

105. Zinterhofer also consulted with Liberty Media about  

 On May 23, Zinterhofer wrote to Maffei to ask  

 

 

 The next day, Maffei replied: 

 

 For the next two months, Charter 
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on that financing.  

108. On May 26, for example, Wachtell asked Winfrey and Charter’s 

General Counsel, Rick Dykhouse,  

 Dykhouse replied,  

 

 

  

109. It does not appear that anyone brought the full Charter Board up to 

speed until June 18, 2013. On that day, the Board held a meeting, attended by all 

directors except Jacobson. Zinterhofer explained  

 

 Zinterhofer went on to 

 

 

 

 

110. Ten days later, on June 28, 2013, the full Board met again to continue 

discussing the TWC Acquisition and to formalize the retention of LionTree and 

Goldman Sachs. According to the minutes,  
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 After 

discussion, the Board approved a resolution authorizing management to engage 

Goldman Sachs and LionTree as Charter’s advisors. 

111. LionTree and Goldman were expected to play somewhat different roles. 

As Winfrey testified,  

 

 

 

 

 From the beginning of Goldman Sachs’ 

engagement, Goldman Sachs and Charter expected that Goldman Sachs would be 

providing both M&A advice and also underwriting debt financing. 

112. LionTree could not act independently of Liberty Media, Broadband, 

Malone, or Maffei. Internal LionTree presentations from the spring of 2015 

 

 Bourkoff, LionTree’s co-founder and CEO, testified, in this 
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118. Goldman Sachs was also conflicted in several ways.  

 

 

 

 

 

 

 

 

 

 

 

119. Goldman Sachs was also conflicted because its fees—for both 

financing and M&A advice—were wholly contingent. Goldman Sachs was 

ultimately paid  

 Both types of fees were contingent on the Transactions closing.  

120. Charter management recognized that this was a conflict.  
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Liberty Media. 

123. On July 10, Charter delivered a letter to TWC proposing “that Time 

Warner Cable could be combined with Charter in a transaction on the following 

terms … $79.11 in cash per share and 0.275x Charter shares for every Time Warner 

Cable share … a cash/stock election feature…” 

124. The next day, July 11, the Wall Street Journal reported on talks between 

Charter and TWC. The Journal reported that “[i]n recent weeks, Mr. Rutledge met 

with Glenn Britt, chief executive of No. 2 cable operator Time Warner Cable Inc. to 

make a case for the benefits of a merger between the companies, people familiar 

with the matter say. But Mr. Britt showed little interest after the meeting … That 

followed a previous unsuccessful overture to Mr. Britt by Liberty Chief Executive 

Greg Maffei, the people say.” Winfrey testified that  

 

 

 

125. Also on July 11, TWC sent a letter to Rutledge informing him that the 

TWC board of directors had considered Charter’s July 10 proposal and determined 

that it was not in the best interests of TWC stockholders.  

126. Discussions cooled for a few months with little activity for the rest of 

July, August, or September 2013.  
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Charter, including: “consider accretive acquisitions.” At the meeting, Malone 

enthused about the opportunities for consolidation in the industry, explaining that 

“[t]he fewer big players, the easier it is to get alignment,” and stating “certainly 

increases my appetite as an investor to be willing to invest in the business through 

consolidation is the way I look at it.” Charter management was taken by surprise by 

this aggressive tactic—which it learned of through public reporting. Winfrey 

testified  

  

 

130. Later in the evening on October 10,  

 

 

 

Winfrey forwarded LionTree’s analysis, noting  

 

E. I’m Not Too Blind To See: Charter’s Board Creates A Working Group 
That Receives—And Ignores—Good Advice About Structuring An 
Equity Investment 

131. On October 13, Winfrey exchanged emails with Goldman Sachs about 

potential options to raise equity capital for an acquisition of TWC. Winfrey 

suggested  
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134. In connection with this discussion, the minutes state that,  

 

 

 

 

 

 

135. The authorizing resolution stated that  

 

 

 Conn testified in this 

action that this provision was adopted because  

 

 

 

 But, as discussed 

below, Malone, Maffei, and Rutledge were all intimately involved in the 

negotiations between Charter and Liberty Media/Broadband. 

136. On October 24, 2013, Charter delivered a letter to TWC proposing to 

acquire TWC for $82.54 in cash and 0.329 of a share of Charter stock per TWC 
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share, representing an implied nominal value of $127 per TWC share. 

137. On October 29, 2013, Zinterhofer, Conn, Jacobson, Markley, Merritt 

and Marcus met to review and discuss a presentation by Goldman Sachs about 

potential sources of equity financing for an acquisition of TWC. The minutes of that 

meeting reflect that Goldman Sachs advised the directors that “the $82.54 per share 

in cash offered by the Company in its October 24th letter to Time Warner Cable … 

could be funded with leverage of 5.3x” and “if Time Warner Cable were to require 

more cash, a financing commitment could be obtained at 5.6x leverage.” 

138. Consistent with Winfrey’s analysis, Goldman Sachs suggested that the 

Company could finance the transaction through a post-announcement equity raise. 

The minutes state that Goldman Sachs advised the directors that: 

- “Should additional cash be required, the Company could look to the equity 
markets for funding, including an investment from Liberty or a public 
offering of common equity in the Company after the announcement of 
the transaction.” 

- “Both the ready availability of the public equity market, likely at a price 
above the Company’s pre-announcement stock price, and the fact that an 
investment by Liberty would require the approval of the non-Liberty 
stockholders, would tend to improve the Company’s negotiating position with 
Liberty.  

- “Liberty’s desire to maintain a stake in the Company of at least 25% after the 
acquisition would provide an additional bargaining lever for the Company 
because Liberty would incur meaningful costs and price risk were it to seek 
the required stock in the market.” 

- “[T]hat should Liberty choose to raise money from third-party sources to fund 
a potential investment in the Company, they should be permitted to talk only 
to financing sources that were otherwise unlikely to be interested in a 
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significant direct investment in the Company without Liberty so as not to 
impair the Company’s own ability to raise equity.” 

139. This was the only formal meeting—and the only meeting for which 

minutes were taken—that the First Working Group ever held. 

F. I Had To Put Up Some Kind Of A Fight: The Hunt For TWC Continues 
And Turns Hostile 

140. On October 31, 2013, TWC sent a letter to Charter rejecting Charter’s 

October 24 proposal. 

141. From November 2013 through January 2014, Charter and its advisors 

analyzed potential approaches for a hostile bid—including discussing names of 

potential candidates to nominate to TWC’s board as part of a proxy contest. Charter 

also engaged directly with TWC management and considered a joint approach to 

TWC in partnership with Comcast. 

142. Liberty Media continued to engage in strategic leaks that were not 

cleared with Charter. On November 1, 2013, Reuters published a story titled 

“Exclusive: Charter weighs bid for Time Warner Cable by year-end—sources.” In 

an internal email discussing  

 

143. On November 8, 2013, the full Board met and Jeffrey Marcus tendered 

his resignation. The other directors then discussed TWC’s response to the October 

24 proposal and potential next steps. Goldman Sachs advised  
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144. In late November 2013, Rutledge called TWC’s incoming CEO Rob 

Marcus to express Charter’s continued interest in pursuing a transaction to acquire 

TWC and to arrange a meeting, which took place on December 6, 2013. In mid-

December 2013, Rutledge contacted Marcus by telephone to inquire as to whether 

TWC was interested in discussing further a potential transaction with Charter.   

145. Beginning in December 2013, Charter began exploring a potential 

approach to TWC in combination with competing bidder, Comcast Corporation 

(“Comcast”). But Liberty Media’s need to stay above 25% of the pro forma company 

created a significant stumbling block. 

146. On December 16, LionTree sent Winfrey a slide analyzing a structure 

for a Comcast-Charter acquisition of TWC, flagging in the cover mail that  

 The next day, Bourkoff wrote to 

Zinterhofer and Maffei,  

 

 

 

In a separate email on December 17, Bourkoff wrote to Rutledge and Winfrey,  
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 Later that day, Fisher wrote to Winfrey, in an email with the 

subject line  

 

 

 

 

 

 

147. On January 3, 2014, Liberty Media announced that it had made a 

proposal to acquire the remaining shares of SiriusXM that it did not already own in 

a stock-for-stock transaction. LionTree’s Bourkoff discussed the implications of the 

announcement in an email chain with Rutledge, Winfrey, Fisher, and other members 

of Charter management:  wrote Fisher,  

 

 

 Bourkoff replied,  
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148. On January 14, 2014, Charter went public with a bear hug letter to 

TWC, disclosing that it had “communicated a willingness to submit a revised 

proposal in the low $130s, including a cash component of approximately $83” but 

had been rebuffed. Later in the day on January 13, 2014, TWC issued a press release 

rejecting Charter’s proposal. 

149. The now-very-public TWC process spurred Advance/Newhouse to 

consider strategic alternatives for Bright House. On January 29, 2014, the Wall 

Street Journal reported that: 

The Newhouse family's cable operator Bright House Networks, which 
has close ties with Time Warner Cable Inc., has hired UBS Securities 
as an adviser amid mounting deal speculation around TWC, people 
familiar with the matter said. 

… 

While Bright House is run by the Newhouse family, Time Warner 
Cable handles programming deals and engineering functions for the 
company, a legacy of a 1990s partnership between the two companies. 

A possible change in control of Time Warner Cable, which looms amid 
Charter Communications Inc.'s pursuit of TWC, could have 
implications for Bright House. In light of that, the company has hired 
UBS to advise on programming issues and debt as well as the 
implications of a change in control of TWC, the people said. There is 
no sign that the Newhouse family is considering selling its systems, 
some of the people said. 

150. That day, Winfrey forwarded the WSJ story to Rutledge, writing  
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151. On January 30, 2014, Goldman Sachs exchanged internal emails about 

the scope of a potential fairness opinion to be given to Charter’s board in connection 

with a TWC acquisition. Gross wrote,  

 Ingrassia agreed:  

 

152. Throughout the latter half of January 2014, Charter continued to discuss 

potential arrangements with Comcast concerning a joint acquisition of TWC’s 

assets. Ultimately, Comcast and Charter were unable to reach agreement, and, on 

February 4, 2014, Comcast and Charter discontinued discussions.  

153. On February 11, 2014, Charter issued a press release, announcing that 

“that [Charter had] provided formal notice to Time Warner Cable of its nomination 

of a full slate of 13 independent candidates for election to Time Warner Cable’s 

Board of Directors at its 2014 Annual Meeting.” 

G. Can’t Get No Satisfaction: Comcast Wins Round One; Charter Settles 
For A Consolation Prize 

154. On February 13, 2014, Comcast and TWC announced that the 

companies had agreed to a merger, in which Comcast would acquire TWC for all-

stock consideration (the “Comcast-TWC Merger”). 

155. Charter did not give up. Throughout February and March of 2014, 

Charter pursued a two-track strategy: (1) negotiating with Comcast to obtain 
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divested assets to be sold by the combined company in an attempt to satisfy antitrust 

regulators; and (2) continuing with the TWC proxy contest and preparing a potential 

re-bid.  

156. On March 14, 2014, Liberty Media announced that it was creating a 

tracking stock structure to hold its Charter shares (later, it would decide to spin those 

shares off into Broadband). 

157. On March 27, 2014, Bourkoff sent an email to Zinterhofer, Rutledge, 

Winfrey, and Maffei to update them on a meeting he had with Malone:  

 Bourkoff wrote,  

 The next day, Charter filed a proxy statement opposing the Comcast-

TWC Merger and asking TWC stockholders to vote it down. 

158. Charter’s Board and management continued to take their cues from 

Malone. On April 8, 2014, Charter’s Danyel Schoenemann circulated a draft of a 

public presentation for a new Charter bid for TWC. Late that evening, Siegel wrote 

to other members of Goldman Sachs:   
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159. Late in the afternoon on April 9, 2014, Smith updated the rest of the 

Goldman Sachs team that there was a handshake deal between Charter and Comcast 

on a divestment transaction. On April 15, 2014, the full Charter Board met (without 

Nair) and voted to approve a binding term sheet with Comcast for certain divestment 

transactions. And on April 25, 2014, Comcast and Charter announced an agreement 

for the merged Comcast-TWC entity to divest a net total of approximately 3.9 

million subscribers as part of a series of related transactions with Charter (the 

“Comcast Divestment Transactions” or the “GreatLands Transactions”): 

a. Asset Purchase. At closing Charter would acquire from Comcast 
certain systems currently owned by TWC serving approximately 1.5 
million video customers; 

b. Asset Exchange. At closing, Charter and Comcast would exchange 
certain systems serving approximately 1.5 million TWC video 
customers and approximately 1.6 million Charter video customers; 

c. SpinCo. At closing, Charter would acquire an approximate 33% stake 
in a new publicly traded cable provider to be spun-off by Comcast 
serving approximately 2.5 million existing Comcast video customers. 
The cable systems were to be contributed to Midwest Cable, Inc. which, 
upon consummation of the Transactions, was expected to change its 
name to GreatLand Connections, Inc. Charter would acquire its interest 
in GreatLand Connections by issuing new Charter stock to Comcast 
stockholders (including former TWC shareholders).  

160. The Comcast Divestment Transactions were contingent on the 

Comcast-TWC Merger closing.  

H. While The Sun Is Bright: Charter’s Talks With Bright House Heat Up 

161. As the negotiations over the Comcast Divestment Transactions were 
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164. Zinterhofer testified, in this action, that  

 

 

  

165. Winfrey testified that  

 

 

 

 Maffei was equally 

blunt in his deposition testimony:  

166. From the beginning of negotiations with Advance/Newhouse, Charter’s 

management, Board and advisors accepted that no deal could go forward that did not 

address Liberty Media’s ’40 Act concerns. On April 29, 2014, Goldman Sachs’ 

Smith wrote to Gross, that  

 

 

 

167. LionTree played a key role in advising Charter management about these 

governance issues in a way that was designed to strike a balance between 
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Advance/Newhouse’s governance needs and Liberty Media’s governance needs. On 

May 8, 2014, Goldman Sachs circulated a summary of another meeting between 

Charter management and its advisors and Advance/Newhouse and its advisors.  

 

 

 

168. Also on May 8, 2014, Liberty Media publicly announced that it would 

spin off its Charter stake into a new public vehicle: Broadband. 

169. On May 9, 2014, LionTree’s Bourkoff sent a voice memo to LionTree’s 

Stenzler recounting  

 

 

 

 

 

170. Around this time, Charter management was concerned that Goldman 

Sachs was not sufficiently engaged with the Bright House transaction. On May 13, 

2014, Fisher wrote to Winfrey to share a concern that  

 

171. On May 14, 2014, LionTree’s Bourkoff sent a voice memo to his 
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179. On July 14, 2014, LionTree’s Matt Feldman sent Bourkoff  

 

 

 

 Bourkoff promptly forwarded this analysis to Maffei. 

180. On July 18, 2014, Winfrey emailed Wachtell, Dykhouse, and Fisher to 

update them on a message that LionTree had passed on from Malone:  

  

 

 

181. On July 29, 2014, the Charter board of directors met and discussed the 

proposed combination with Bright House.  

182. On August 6, 2014, Bourkoff sent Stenzler a voice memo asking him 

to provide  

 

  

 That day, Winfrey wrote to 

Rutledge, explaining that  
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in order to obtain governance concessions. On September 29, 2014, for example, 

UBS’s Winston Meade emailed Shelffo:  

 

 

 

 In a 

subsequent email, he elaborated,  

 

 

 

189. On October 13, 2014, representatives of Charter met with 

representatives of Advance/Newhouse to discuss the parties’ positions regarding 

governance arrangements following the potential combination. The group met again 

on October 16, and the Charter representatives agreed to continue the negotiations 

on the basis of a non-binding proposal of a 28.5% pro forma Advance/Newhouse 

ownership stake in the combined company, contingent on completion of the Comcast 

Divestment Transactions.  

190. On October 21, 2014, after exchanging a further draft of the term sheet 

that laid out the material terms of the potential combination, representatives of 

Charter and its advisors met with representatives of Advance/Newhouse. Around 
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noon, Winfrey wrote to LionTree’s Bourkoff that Advance/Newhouse was  

 

 Later that afternoon, Rutledge sent a draft 

presentation to Zinterhofer, Maffei, and Malone, writing “Attached is a deck which 

describes the negotiated deal for Bright House. They have accepted these terms on 

valuation and governance.” 

191. The attached presentation described a transaction structure in which 

Charter would acquire Bright House from Advance/Newhouse for consideration 

consisting of $1.5 billion in cash, plus convertible preferred equity and common 

units in a Charter-owned partnership that would be exchangeable into Charter 

common stock. The “reference price” used to calculate the number of Charter 

securities issued to Advance/Newhouse was $154.53 (Charter’s spot price as of 

September 25). Based on Charter’s spot price (as of October 20), the total 

consideration offered to Advance/Newhouse for Bright House was worth $10.128 

billion. 

I. Under My Thumb: Maffei Blows Up The Deal And Forces Revisions 

192.  
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204. On November 1, 2014, Malone wrote to Maffei  

 

 

 

 

 

Maffei replied the next day,  

 

 

205. On November 2, Charter sent Liberty Media a markup of the term sheet 

that Liberty Media had circulated on October 30.  

 

 

 

 

 

 On November 3, 2014, Liberty Media 

sent back another markup,  
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206. On November 4, 2014, Liberty Media completed the Broadband Spin-

Off. Broadband began trading as a separate publicly traded company that held the 

Charter shares previously owned by Liberty Media and held Liberty Media’s rights 

under the stockholders’ agreement. 

207. On November 13, 2014, Malone wrote to Bourkoff,  

 

 Bourkoff replied,  

 

 

 

208. Early in the morning on November 14, Bourkoff wrote to Rutledge with 

advice  

 

 

209. Late that evening, LionTree’s Feldman sent Bourkoff a list of 

“Sunshine key issues (for call in the morning)”: 
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      48 

210. It appears that the “call in the morning” was with Malone. The next 

morning (November 18), Bourkoff wrote to Maffei,  

 

 

 Later that evening, Bourkoff wrote to Malone,  

 

 

 

 

211. On November 19, 2014, at Liberty Media’s Investor Day conference, 

Malone was asked, “[i]f the Comcast deal were to break for any reason, would you 

resume your pursuit of Time Warner Cable?” “Hell, yes,” he replied. 

212. Also on November 19, 2014, the non-Broadband-designated directors 

(minus Rutledge) met for an update. The minutes reflect that “Zinterhofer … 

provided an update on the negotiations with Liberty Broadband” and “explained that 

the Term Sheet … had been revised to reflect negotiations with Liberty. Therefore 

he believed it would be acceptable to Liberty and, with the Board's approval, could 

 
48 LionTree_Charter_00010665-Confidential. 
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215. LionTree continued to stay in the mix with Broadband. On December 

5, Winfrey wrote to Rutledge,  

 

 

 

 On December 11, 2014, Bourkoff wrote to Rutledge,  

 

216. That same day, Zinterhofer circulated a one-page version of the term 

sheet to the other non-Broadband-designated directors. The key terms included 

 

 

 

 

 

217. Over the weeks that followed, Charter management and their advisors 

considered various alternative structures for keeping Broadband’s voting power 

above 25%, including an additional equity investment by Broadband at the time of 

closing (potentially in combination with a stock buyback by Charter). 

218. On January 6, 2015, Goldman Sachs’ Ingrassia sent Winfrey a 

summary of the  
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 Winfrey 

asked.  Ingrassia replied, 

 

 

 

219. Discussions slowed in January 2015. On January 24, 2015, Bourkoff 

emailed Stenzler to  

 

 Stenzler replied,  

  

220. During this same period, Charter’s stock price continued to rise, making 

the stock consideration offered to Advance/Newhouse more valuable. On February 

4, 2015, the full Board met for an ordinary course meeting. The minutes reflect a 

brief discussion of the Bright House transaction: 

Mr. Winfrey provided an update on discussions with 
Advance/Newhouse regarding Bright House Networks and reviewed a 
timeline and key dates.  He discussed status of negotiations and 
transaction structure.  Mr. Dykhouse provided an overview of 
outstanding issues.  The Board discussed the open issues.  Mr. Winfrey 
presented next steps in the process and strategies towards reaching an 
agreement. 
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229. Maffei then left the meeting and  

 

 

 

 

 

 

 

230. The next day Rutledge sent a model to Maffei, suggesting that  
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231. By March 11, 2015, Charter and Liberty Media had reached an 

agreement. On that day, Rutledge sent a new version of the term sheet to 

Advance/Newhouse, noting  

 

 

232. On March 12, 2015, Bloomberg reported that Charter and 

Advance/Newhouse were in talks over a sale of Bright House. Charter stock jumped 

on the news, closing above $193.46 per share (up about 6% from the previous close 

of $182.61).  

233. Rutledge and Miron spoke on March 16. Rutledge sent a confirmatory 

email, memorializing their agreement to back out the effect of the leak when 

calculating the reference price:  

 

 

 

234. Over the days that followed, Broadband continued to haggle over the 

price of the additional shares it would be purchasing in connection with the Bright 

House Acquisition. On March 21, 2015, a Goldman banker wrote to Winfrey,  
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 Winfrey replied. 

235. On March 23, 2015, Maffei wrote to Efremov and other Liberty Media 

employees,  

 Efremov replied. 

236. On March 23, 2015, Liberty Media’s Patterson circulated a valuation 

analysis to Maffei and other Liberty Media employees  

 

 

237. On March 24, 2015, the non-Broadband-designated directors 

(Rutledge, Zinterhofer, Conn, Markley, Merritt, and Jacobson) met. The minutes 

reflect that “Rutledge reported Newhouse had agreed to continue negotiations 

regarding the Proposed Acquisition based on a reference price equal to the 60-day 

volume weighted average price … of the Company’s common stock at signing, 

adjusted for impact of the recent media reports concerning the Proposed Acquisition 
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that had resulted in an increase in the Company's stock price of approximately $10 

per share. … Zinterhofer … reported that Newhouse would be willing to offer 

Liberty Broadband Corporation (‘Liberty’) a proxy to vote up to 6% of the 

Company's outstanding common stock owned by Newhouse in order to enable 

Liberty to maintain a voting stake in the Company of greater than 25%, and thereby 

avoid a problem under the Investment Company Act of 1940 (the ‘1940 Act’). 

Liberty's preemptive purchase would also be at the higher reference price.” 

238. Discussions continued over the days that followed.  

J. The Game To Play Is Compromise Solution: Charter, 
Broadband, and Advance/Newhouse Agree To Terms And 
Announce The Original Bright House Acquisition 

239. On the morning of March 29, 2015, Charter’s general counsel 

circulated materials to the Board to prepare for a meeting to consider the proposed 

acquisition of Bright House. Nair forwarded the email to Maffei, seeking guidance: 

 

 Maffei replied   

 Soon thereafter, the final details were agreed to. 

240. The Board materials included a presentation from LionTree. 

LionTree’s discounted cash flow analysis suggested that the pro form company 

(including the impact of the Comcast Divestment Transactions) would be worth 

$210 to $268 per share. LionTree’s materials also showed that the consideration 
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suggested that the pro forma company (including the impact of the Comcast 

Divestment Transactions) would be worth $225 to $279 per share. 

243. On March 30, 2015, the full Board (with Conn not participating) met to 

consider the Bright House acquisition. The minutes reflect, among other things, that 

Wachtell told the Board that  

 

 that  

 and that  

 

 

 

 

 

 

244. On March 30, 2015, Charter issued a press release announcing the 

Original Bright House Transaction, which was conditioned on the Comcast 

Divestment Transactions closing. The terms of the Original Bright House 

Transaction were summarized in a Form 8-K filed by Charter on April 1, 2015: 

On March 31, 2015, Charter … entered into a definitive Contribution 
Agreement … with Advance/Newhouse … pursuant to which (i) A/N 
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will contribute the membership interests in Bright House … in 
exchange for shares of a new class of New Charter stock …with voting 
rights generally intended to reflect A/N’s economic interests in New 
Charter and Charter Holdco … In connection with the Contribution 
Agreement, the Company also entered into an amended and restated 
Stockholders Agreement (the ‘Stockholders Agreement’) with New 
Charter, Liberty Broadband Corporation (‘Liberty’) and A/N, which 
Stockholders Agreement will replace the Company’s existing 
stockholders agreement with Liberty, as amended October 14, 2014. 
The Contribution Agreement has been approved by the Board of 
Directors of Charter and the Stockholders Agreement and the 
transactions with Liberty have been approved by the members of the 
Board of Directors of Charter that are not affiliated with Liberty. 

Contribution Agreement 

In consideration of the Contribution, Charter Holdco will pay to BHN 
approximately $2.0 billion in cash and issue to BHN convertible 
preferred units of Charter Holdco with an aggregate liquidation 
preference of approximately $2.5 billion which will pay a 6% coupon, 
and approximately 33.4 million common units of Charter Holdco priced 
at $172.9963 (the “Reference Price”) per share. The convertible 
preferred units of Charter Holdco will be convertible into common units 
of Charter Holdco, with an initial conversion price of $242.19, a 40% 
premium to the Reference Price, subject to certain adjustments. The 
common units of Charter Holdco will be exchangeable by the holder, 
in certain circumstances, for cash or, at the election of New Charter, 
New Charter Class A common stock on a one for one basis, subject to 
certain adjustments. The Contribution Agreement further provides that 
A/N will contribute certain assets to New Charter in exchange for 
approximately 890,000 shares of new Class B common stock of New 
Charter. Class B common stock will be equivalent, economically, to 
Class A common stock but will initially have 50 votes per share, subject 
to adjustments from time to time of the voting power of the Class B 
common stock as necessary so that the total number of votes will reflect 
the voting power of the Charter Holdco common units (other than those 
owned by Charter) and the exchangeable preferred units on an as-
converted, as-exchanged basis. 

The transaction contemplated by the Contribution Agreement are 
subject to completion of Charter’s previously announced transactions 
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with Comcast, certain regulatory approvals, the approval of certain 
matters related to the Contribution by Charter’s stockholders, and other 
customary closing conditions.  

… 

Stockholders Agreement 

In connection with the Contribution Agreement, the Company entered 
into the Stockholders Agreement. The Company’s existing 
stockholders agreement with Liberty will remain in effect until the 
closing of the Contribution, although certain provisions of the 
Stockholders Agreement became effective upon execution thereof. In 
connection with the execution of the Stockholders Agreement, Liberty 
has agreed to purchase from New Charter $700 million of Charter Class 
A Common Stock at the Reference Price (the “Initial Commitment”). 
In addition, Liberty may, within 105 days following the date of the 
Stockholders Agreement, commit to purchase at the closing of the 
Contribution, at the same price per share as in the Initial Commitment, 
a number of additional shares of New Charter Class A Common Stock 
that would, together with the shares purchased pursuant to the Initial 
Tranche Commitment, cause its equity interest to equal 19.01%, pro 
forma for the issuances contemplated by the previously announced 
transactions with Comcast, the Initial Commitment, and the 
Contribution Agreement. Liberty has agreed to vote all of its shares in 
favor of the matters relating to the Contribution at the Charter 
stockholders meeting to be held in connection therewith. 

Under the terms of the Stockholders Agreement, the number of New 
Charter directors will be fixed at thirteen. Upon the closing of the 
Contribution, three designees selected by A/N and three designees 
selected by Liberty will become members of the board of directors. The 
remaining seven directors will be selected by the nominating committee 
of the board of Charter by the approval of both a majority of the 
committee and a majority of the directors that were not appointed by 
either A/N or Liberty. Going forward, each of A/N and Liberty will be 
entitled to designate three nominees to be elected as directors provided 
that each maintains certain specified voting or equity ownership 
thresholds. Each of A/N and Liberty will be entitled to appoint one or 
more directors to each of the committees of the Charter board of 
directors, subject to applicable stock exchange listing rules and certain 
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specified voting or equity ownership thresholds for each of A/N and 
Liberty, and provided that the nominating and compensation 
committees will have at least a majority of directors independent from 
A/N, Liberty and Charter (“unaffiliated directors”). The nominating 
committee will be comprised of three unaffiliated directors, and one 
designee of each of A/N and Liberty. A/N and Liberty also will have 
certain other committee designation and other governance rights. 

Each of A/N and Liberty will be subject to certain limits on acquisitions 
of New Charter shares. In addition, any shares owned by A/N or Liberty 
in excess of its applicable voting cap (23.5% in the case of A/N; 25.01% 
in the case of Liberty) must be voted in proportion to the public 
stockholders of New Charter, other than with respect to certain 
specified matters. At the closing of the transaction, A/N and Liberty 
will enter into an agreement pursuant to which A/N will grant to Liberty 
a 5 year irrevocable proxy to vote, subject to certain exceptions, up to 
6.0% of the outstanding voting power of New Charter attributable to 
the shares of New Charter owned by A/N, as well as a right of first 
refusal to purchase certain shares from A/N in the event it decides to 
dispose of such shares. Each of A/N and Liberty will be subject to 
certain standstill provisions and shall not be permitted to form a group, 
within the meaning of Regulation 13D, with each other or otherwise 
have arrangements or understandings concerning New Charter except 
as otherwise permitted by the Stockholders Agreement. 

Each of A/N and Liberty will be entitled to preemptive rights to 
maintain their respective percentage equity ownership of New Charter 
in certain specified circumstances and to the extent that each maintains 
certain specified thresholds of equity or vote ownership in the 
Company. Each of A/N and Liberty will be subject to certain 
restrictions on their ability to sell, transfer or dispose of their New 
Charter securities. 

… 

245. On March 31, 2015, Bourkoff wrote to Zinterhofer, Maffei, Rutledge, 

and Winfrey,  

 Winfrey wrote to Maffei.  
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248. On April 26, 2015, Charter management circulated a presentation to the 

full Board analyzing a potential combination with TWC.  

 

 

249. Also on April 26, 2015, Mark Bush—an investment banker at Bank of 

America Merrill Lynch (which was in discussions with Charter to provide 

financing)—wrote an email to Rutledge warning him that the Company needed truly 

independent financial advisors:  

 

 

 

 

 

 

250. On April 28, 2015, Maffei emailed Bourkoff,  

 

251. On May 4, 2015, the full Charter Board met. The minutes reflect that, 

among other things: 

• “Rutledge … shared that, while officers of A/N generally viewed the idea of 
a combination of the company with TWC in favorable terms, they would not 
yet express commitment to a transaction with the Company” 
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• “The Board considered that the then-current stock price of the company was 
$187, that the present value of the offer that the Company had made to TWC 
in 2014 was $168 and that a prudent opening offer based on valuation 
scenarios could be in the range of $165 to $172.50. The Board agreed that an 
initial offer price of $170 per share was strategically sound, but also noted that 
officers of the Company should gauge the situation in the meeting with TWC 
and were authorized to offer up to $175 per share.” 

252. The minutes do not reflect any discussion of an additional equity 

investment by Broadband. The Board materials again refer to management’s 

objective of  

253. Also on May 4, 2015, Malone and Maffei discussed  

 

 

 

 

 Malone replied. 

254. On May 5, 2015, Rutledge and Winfrey met with TWC’s CEO, Marcus, 

and CFO, Arthur Minson, and conveyed an offer for Charter to purchase TWC $100 

in cash and 0.387 Charter shares per TWC share (a nominal value of $172.50 per 

TWC share based on Charter’s May 4, 2015 price). Marcus rejected the offer and 

said that a substantially higher offer would be required in order for him to 

recommend a proposal to the TWC board of directors.  

255. On May 7, 2015, a representative of Altice contacted Zinterhofer to 
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inform him that Altice was interested in an acquisition of TWC. 

256. On May 9, 2015, the Wall Street Journal reported that “Charter is 

pursuing a friendly transaction with Time Warner Cable, after its offer last year was 

rejected and a hostile approach backfired.” 

257. On May 15, 2015, an employee in Liberty Media’s corporate 

development group sent Maffei an analysis of an additional investment by 

Broadband in Charter in connection with a TWC acquisition. The analysis  

 

 

 

 

 

258. The Proxy states that on May 16, 2015, members of Charter 

management had a call with Liberty Broadband management, including Maffei, to 

discuss the terms on which Liberty Broadband was interested in making an 

additional investment in Charter shares to partially finance the cash portion of the 

consideration to be paid to TWC stockholders and the terms on which Liberty 

Broadband would consider exchanging TWC shares for Charter shares.  

259. The additional Broadband investment was driven by Broadband’s need 

to secure additional voting power (to offset the dilution of the stock issuance to TWC 
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stockholders), rather than Charter’s financing needs (which could have financed the 

acquisition without Broadband’s help). On May 16, 2015, Goldman Sachs’ Ingrassia 

wrote to Winfrey suggesting  

 

 

 Winfrey replied,  

 

 

 

 

 

260. Early in the morning on May 17, 2015, Maffei sent Berkshire Hathaway 

a presentation soliciting an investment in Broadband to finance Broadband 

purchasing Charter stock. The Broadband presentation noted that  

 

 

 

 

261. The proxy claims that on May 17, 2015, “the independent directors of 

Charter’s board of directors met to receive an update from Mr. Zinterhofer and 
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Wachtell Lipton regarding the Liberty Broadband investment, including the ongoing 

discussions regarding the aggregate amount of the investment and the per share 

price.” There were no minutes taken of this purported meeting. Wachtell claimed, in 

response to a subpoena, to have no notes of the meeting. Charter, in response to an 

interrogatory, was unable to identify any materials that were provided to directors in 

connection with the purported meeting.   

262. Notably, Charter’s Board adopted a formal authorizing resolution and 

formed the First Working Group to consider equity financing from Liberty Media in 

connection with its first, failed pursuit of TWC. But in this second attempt, after the 

Comcast-TWC Merger was called off, the Board never adopted an authorizing 

resolution to transfer power to independent directors and never formed a special 

committee or even a working group to negotiate the TWC Broadband Issuance. The 

purported meeting on May 17 was the only time in which the non-Broadband-

designated directors held their own meeting to consider Broadband’s investment. 

(As discussed below, there were subsequent meetings of the full Board  

  

263. On the morning of May 18, 2015, Charter’s full Board met by phone. 

The minutes reflect, among other things, that:  

• “Rutledge conveyed to the Board that A/N was committed to reaffirming the 
terms of the BHN acquisition as set out in the contribution agreement, dated 
March 31, 2015, between the Company and A/N. Additionally, Liberty was 
also willing to make a new equity purchase of New Charter common stock in 
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an aggregate amount of $4.3 billion in connection with a TWC merger.”; 

• “Winfrey … summarized the offer that the Company officers proposed for the 
Board's consideration: $100 in cash and 0.485 shares of Charter common 
stock, which based on a 60-day value-weighted average price (‘VWAP’) as 
of Friday, May 15, 2015 would carry total headline value of $190 per TWC 
share. It was proposed … to increase cash per share to $115 with a 
corresponding change in the stock ratio to 0.414 and to use the lower of the 
May 15, 2015 or May 18, 2015 spot prices to calculate the stock consideration, 
if requested by TWC.” 

• “Zinterhofer then asked whether there [were] any questions before Board 
members would vote to approve the Company officers' presenting the offer 
price, as described above, reaffirming of the BHN acquisition on the same 
material terms as previously agreed and pursing Liberty’s $4.3 billion equity 
investment. The motion was unanimously approved.” Thereafter, the 
Broadband-designated directors left the meeting. 

• After the Broadband Designees left, the meeting, “Management advised the 
Board that the Company could execute the deal without Liberty's investment, 
but would need it if the cash portion of the consideration increased beyond 
$100. Management also advised the Board that Liberty requested that its new 
investment be made the same price as agreed with respect to the $700 million 
purchase of the Company's common stock to be made by Liberty in 
connection with the BHN acquisition. The Board members then agreed that, 
if the investment were agreed, it should be made generally at the same price 
as offered to TWC in the merger, while the previously agreed $700 million 
equity purchase could remain at the price agreed in the BHN acquisition.” 

264. That same day, Charter and Advance/Newhouse issued a press release, 

announcing that “the companies remain committed to completing their previously 

announced transaction on the same economic and governance terms.” 

265. On the evening of May 18, 2015, Rutledge sent TWC a letter, “offering 

$100 of cash and 0.485 Charter shares for each TWC share, other than those held by 

Liberty Broadband and Liberty Interactive who have indicated a desire to receive 
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stock. Using a 60-day Bloomberg VWAP of $185.40 for Charter shares, our 

proposal equates to $190 of value per share to non-Liberty TWC shareholders, and 

is intended to be tax efficient.” The letter did not specifically propose an option for 

$115 in cash, although it said that “[t]o the extent you and the Time Warner Cable 

Board would prefer a higher cash mix, our bank group can increase the committed 

financing amount, and we are prepared to do so with either or both Bright House and 

the Liberty investment included at signing.” 

266. On May 20, 2015, Malone wrote to Maffei:  

 

 

 Maffei replied.  Malone asked,  

 Maffei replied. 

267. In the early afternoon that same day, Goldman Sachs’ Ingrassia sent a 

lengthy email to Winfrey and Rutledge, noting that  
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about the negotiations with Broadband over the price of the TWC Broadband 

Issuance.  Rutledge wrote,  

 

 

 Dykhouse wrote to Winfrey.  

 Winfrey replied. 

269. In a separate thread, Rutledge wrote to Dykhouse and Winfrey:  

 

 

 

Winfrey replied.  

 Dykhouse responded.  

 Winfrey replied. 

270. On May 20, 2015, Charter closed at $176.95 and its 60-day VWAP was 

just under $185 per share.52 Late in the evening on May 20, 2015, Rutledge emailed 

Winfrey  

 

 

 
51 Charter’s closing price on May 19, 2015 was $181.64 
52 Using daily closing prices. 
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271. Early in the morning on May 21, 2015, the full Charter Board met by 

phone. The minutes state that, among other things: 

• “Rutledge recommended that the Company offer $100 in cash and .52 shares 
of New Charter stock for total consideration per share of $192.02 based on 
the May 20, 2015 spot price and $196.13 based on a 60-day value-weighted 
average price … Rutledge then explained that the total identifiable and 
reasonably expected synergies from the transaction … were $800 million and 
that the officers of the Company estimated that broader synergies could be as 
high as $1.5 billion.” 
 

• “TWC had indicated that they would prefer more stock than cash for any 
increase in the Charter bid.” 
 

• “Rutledge and … Winfrey then discussed additional aspects of the revised 
bid. The bid would include an increased regulatory break fee of $2 billion and 
… would also include a consideration election for TWC stockholders, 
pursuant to which TWC stockholders could choose $115 of the merger 
consideration in cash, rather than $100 in cash, and less stock; this could serve 
as partial protection in case the Company's stock slides between signing and 
closing.” 
 

• “Rutledge … briefed Board members on discussions with A/N and Liberty. It 
was expected that A/N and Liberty would be willing to reaffirm the March 31, 
2015 agreements with respect to a combination with BHN. The directors 
representing Liberty affirmed that Liberty was willing to invest $4.3 billion in 
addition to the $700 million previously agreed in connection with the March 
31, 2015 A/N contribution agreement.” 
 

• “The directors … agreed to authorize an offer of $100 in cash and .52 shares 
of New Charter common stock for a total of $196 based on the May 20, 2015 
spot price and $200 based on the 60-day VWAP.” 
 

• “The Liberty directors and LionTree [then] left the meeting” 
 

•  
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275. Maffei echoed this view:  

 

 

 

  And Ingrassia said the 

same thing:  

 

 

 

 

276. On the afternoon of May 21, 2015, Rutledge emailed the full Board: 

 

 

 

277. Late in the evening on May 22, 2015, Zinterhofer emailed Rutledge, 

Gross, and Bourkoff,  
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301. Proost testified that  

 

 

 

 

 

 

302. At 1:41 a.m. on May 24, 2015, Baer sent Zinterhofer and other Charter 

representatives  

 

 

 Broadband would ultimately raise $4.4 billion from Liberty Interactive, 

Coatu, Jana, and two other entities: Quantum Partners (with which Broadband 

entered into an investment agreement on May 24, 2015) and Soroban Master Fund 

and Soroban Opportunities Master Fund with which Broadband entered into an 

investment agreement on May 25, 2015. Notably, these investors agreed to pay 

Broadband $56.23 per share for newly issued Class C shares of Broadband, which 

represented a meaningful premium to Broadband’s market price ($52.64 at the close 

of trading on May 20, 2015 and $52.13 at the close of trading on May 22, 2015—

the last trading day before the Transactions were announced).  
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303. At 9:13 a.m. on May 24, 2015, Winfrey emailed Zinterhofer, “All sig 

pages just released.” But even though signature pages had been released, Charter 

management and their advisors were still scrambling to understand the risks posed 

by the Broadband Share Issuances and develop contingency plans. Later that 

morning, Winfrey wrote to his colleague, Fisher,  

 

 

 

304. At 10:36 a.m. on May 24, 2015, Ingrassia wrote to Winfrey and Gross: 

 

 

 

 In a later email in that chain, 

Winfrey suggested:  

 

 

 

 

  

305. Later that afternoon, Winfrey wrote to Bourkoff,  
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306. Also on May 24, 2015, Goldman Sachs circulated, internally, a draft 

presentation dated “May 2015” that analyzed Charter’s options for financing the 

TWC Acquisition. The presentation noted that Charter had  

 

 

 

307. Another slide analyzed potential sources of equity capital other than 

Broadband: 
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310. As late as June 24, 2015, Fisher wrote to Ingrassia,  

 

 

 

M. You Get What You Need: Charter Announces The Transactions 

311. The Transactions were publicly announced on May 26, 2015. The key 

terms were summarized in an 8-K filed by Charter on May 29, 2015: 

On May 23, 2015, Charter Communications, Inc. … entered into an 
Agreement and Plan of Mergers (the “Merger Agreement”) with Time 
Warner Cable Inc. (“TWC”), CCH I, LLC (“New Charter”), a wholly 
owned subsidiary of the Company, Nina Corporation I, Inc., Nina 
Company II, LLC, a wholly owned subsidiary of New Charter, and 
Nina Company III, LLC, a wholly owned indirect subsidiary of New 
Charter, pursuant to which the parties will engage in a series of 
transactions that will result in Charter and TWC becoming wholly 
owned subsidiaries of New Charter (the “Mergers”), on the terms and 
subject to the conditions set forth in the Merger Agreement. 

In connection with the Merger Agreement, the Company also entered 
into an investment agreement with Liberty Broadband Corporation 
(“Liberty”), pursuant to which Liberty agreed to purchase $4.3 billion 
of New Charter Class A common stock (“New Charter common stock”) 
(in addition to the previously agreed purchase of $700 million of New 
Charter common stock) to provide partial financing for the Mergers (the 
“Investment Agreement”) and a contribution agreement with Liberty 
and Liberty Interactive Corporation (“Liberty Interactive” and together 
with Liberty, the “Liberty Parties”), pursuant to which the Liberty 
Parties agreed to exchange their respective shares of TWC common 
stock for shares of New Charter common stock (“Liberty Contribution 
Agreement” and, together with the Investment Agreement, the “Liberty 
Agreements”). Additionally, in connection with the Merger Agreement, 
the Company entered into a Second Amended and Restated 
Stockholders Agreement (the “Stockholders Agreement”) with New 
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Charter, Liberty and Advance/Newhouse Partnership (“A/N”), which 
Stockholders Agreement will replace the Company’s existing 
stockholders agreement with Liberty, dated September 29, 2014, and 
supersede the Amended and Restated Stockholders Agreement with 
New Charter, Liberty and A/N, dated March 31, 2015. In connection 
with the Merger Agreement, Charter also amended the contribution 
agreement (“BHN Contribution Agreement”) among A/N, A/NPC 
Holdings LLC, New Charter and Charter Communications Holdings, 
LLC, dated March 31, 2015 (“Amendment No. 1 to the BHN 
Contribution Agreement”) principally to align the contribution 
contemplated thereby with the transactions contemplated by the Merger 
Agreement. 

The Merger Agreement was approved by the respective boards of 
directors of Charter and TWC, Amendment No. 1 to the BHN 
Contribution Agreement has been approved by the respective boards of 
directors of Charter and Liberty and the Investment Agreement, the 
Liberty Contribution Agreement and the Stockholders Agreement have 
been approved by the members of the board of directors of Charter who 
are not affiliated with the Liberty Parties and by the respective boards 
of directors of the Liberty Parties. 

Merger Agreement 

As part of the Mergers, Charter and TWC will undergo a series of 
transactions pursuant to which both Charter and TWC will become 
wholly owned subsidiaries of New Charter. After giving effect to the 
transactions, New Charter will be the new public company parent that 
will hold the operations of the combined companies. 

Upon consummation of the Mergers, each share of TWC common stock 
(other than treasury shares held by TWC and TWC stock held by the 
Liberty Parties) will be converted into the right to receive $100 in cash 
and shares of New Charter common stock equivalent to 0.5409 shares 
of Charter Class A common stock (“Charter common stock”). Each 
stockholder of TWC will also have the option to elect (an “Electing 
Stockholder”) to receive for each TWC share (other than treasury 
shares held by TWC and TWC stock held by the Liberty Parties) $115 
in cash and shares of New Charter common stock equivalent to 0.4562 
shares of Charter common stock (in either case, the “Merger 
Consideration”). Upon the consummation of the Mergers, each share of 
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TWC common stock held by the Liberty Parties will convert only into 
New Charter common stock. 

… 

Charter has agreed to pay TWC a $2 billion termination fee, in certain 
circumstances, if the parties fail to obtain required Department of 
Justice or FCC approvals, or a $1 billion termination fee, in certain 
circumstances, if the parties fail to obtain certain other required 
regulatory approvals. In addition, TWC has agreed to pay Charter a $2 
billion termination fee, and Charter has agreed to pay TWC a $1 billion 
termination fee, in certain circumstances relating to a third-party 
alternative transaction or a change in the other party’s board 
recommendation. 

… 

Liberty Agreements 

In connection with the Merger Agreement, Charter and Liberty entered 
into an Investment Agreement, pursuant to which Liberty agreed to 
invest $4.3 billion in New Charter to partially finance the cash portion 
of the Merger Consideration. New Charter will issue shares to Liberty 
based on the same Merger Consideration value that is being paid to the 
TWC stockholders. The Liberty investment is subject to several 
conditions, including Charter stockholder approval (excluding Liberty-
owned shares), satisfaction of conditions set out in the Merger 
Agreement and HSR Act clearance. 

Charter and the Liberty Parties also entered into a Contribution 
Agreement, pursuant to which the Liberty Parties agreed to exchange 
their respective shares of TWC common stock for shares of New 
Charter common stock equivalent to 1.106 shares of Charter common 
stock for each share of TWC common stock. The obligations of the 
parties to complete the exchange under the Liberty Contribution 
Agreement are conditioned on the satisfaction of conditions set out in 
the Merger Agreement. 

… 

Stockholders Agreement 
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In connection with the Merger Agreement, the Company entered into 
the Stockholders Agreement. The Company’s existing stockholders 
agreement with Liberty will remain in effect until the earlier of the 
closing of the Mergers or the closing of the contribution (as defined in 
the BHN Contribution Agreement) (“BHN Contribution”), although 
certain provisions of the Stockholders Agreement became effective 
upon execution thereof. In connection with the execution of the 
Stockholders Agreement, and in addition to Liberty’s agreement to 
purchase $4.3 billion of New Charter common stock pursuant to the 
Investment Agreement, Liberty agreed to purchase, prior to and 
contingent upon the closing of the BHN Contribution from New 
Charter $700 million of New Charter common stock for $172.9963 per 
share. 

Under the terms of the Stockholders Agreement, the number of New 
Charter directors will be fixed at 13, and will include New Charter’s 
chief executive officer. Upon the closing of the BHN Contribution, two 
designees selected by A/N and three designees selected by Liberty will 
become members of the board of directors. The remaining seven 
directors will be independent directors selected by the nominating 
committee of the New Charter board by the approval of both a majority 
of the committee and a majority of the directors that were not appointed 
by either A/N or Liberty. Going forward, Liberty will be entitled to 
designate three nominees to be elected as director and A/N will be 
entitled to designate two nominees to be elected as director, in each case 
provided that each maintains certain specified voting or equity 
ownership thresholds, provided that each nominee must meet any 
applicable requirements or qualifications. Each of A/N and Liberty will 
be entitled to nominate one or more directors to each of the committees 
of the Charter board of directors, subject to applicable stock exchange 
listing rules and certain specified voting or equity ownership thresholds 
for each of A/N and Liberty, and provided that the nominating and 
compensation committees will have at least a majority of directors 
independent from A/N, Liberty and New Charter (“Unaffiliated 
Directors”). The nominating committee will be comprised of three 
Unaffiliated Directors, and one designee of each of A/N and Liberty. 
A/N and Liberty also will have certain other committee designation and 
other governance rights. 

Each of A/N and Liberty will be subject to certain limits on acquisitions 
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of New Charter shares. In addition, any shares owned by A/N or Liberty 
in excess of its applicable voting cap must be voted in proportion to the 
public stockholders of New Charter, other than with respect to certain 
specified matters. At the closing of the BHN Contribution, A/N and 
Liberty will enter into an agreement pursuant to which A/N will grant 
to Liberty a five-year irrevocable proxy to vote, subject to certain 
exceptions, that number of New Charter common stock and shares of 
New Charter Class B common stock, in each case, held by A/N (such 
shares, the “Proxy Shares”), that will result in Liberty having voting 
power in New Charter equal to 25.01% of the outstanding voting power 
of New Charter (provided, that the voting power of the Proxy Shares 
will be capped at 7.0% of the outstanding voting power of New 
Charter), as well as a right of first refusal to purchase certain shares 
from A/N in the event it decides to dispose of such shares. Each of A/N 
and Liberty will be subject to certain standstill provisions and, subject 
to certain exceptions, shall not be permitted to form a group, within the 
meaning of Regulation 13D, with each other or otherwise have 
arrangements or understandings concerning New Charter. 

Each of A/N and Liberty will be entitled to preemptive rights to 
maintain their respective percentage equity ownership of New Charter 
in certain specified circumstances and to the extent that each maintains 
certain specified thresholds of equity or vote ownership in New Charter. 
Each of A/N and Liberty will be subject to certain restrictions on their 
ability to sell, transfer or dispose of their New Charter securities. 

The number of directors that each of A/N and Liberty are entitled to 
nominate will decrease, and, generally, the other rights of each of A/N 
and Liberty will terminate, as such party falls below certain vote or 
equity ownership thresholds, subject to certain grace periods during 
which such party can return its ownership to the applicable threshold. 

312. As set forth in the Proxy, the TWC Acquisition and Bright House 

Acquisition had no financing outs. But both Transactions were conditioned on 

Charter’s public stockholders approving the related Broadband Transactions:  

In order to satisfy the conditions to the completion of the mergers [i.e., 
the TWC Acquisition] … Charter stockholders must vote to approve 
the stock issuances in connection with the transactions contemplated by 
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the merger agreement, the Liberty investment agreement and the 
BHN/Liberty stockholders agreement, the Liberty transactions and the 
amended and restated certificate of incorporation, as described in this 
joint proxy statement/prospectus.  
 
In order to satisfy the conditions to the completion of the BHN 
transactions [i.e., the Bright House Acquisition], Charter stockholders 
must vote to approve the stock issuances in connection with the 
transactions contemplated by the BHN/Liberty stockholders agreement 
and the BHN contribution agreement, certain Liberty transactions 
(including the provisions of the BHN/Liberty stockholders agreement) 
and the amended and restated certificate of incorporation, as described 
in this joint proxy statement/prospectus.  
… 
The approval [by Charter stockholders] of the Charter merger proposal, 
the TWC transactions stock issuance proposal, the Liberty transactions 
proposal and each of the certificate of incorporation proposals are 
conditions to the obligations of TWC, Charter and New Charter to 
complete the mergers. In addition, the approval [by Charter 
stockholders] of the BHN transactions stock issuance proposal, the 
Liberty transactions proposal (as it relates to the BHN/Liberty 
stockholders agreement and the stock issuance to Liberty Broadband in 
connection with the BHN transactions) and each of the certificate of 
incorporation proposals are conditions to the obligations New Charter, 
Charter and A/N to complete the BHN transactions. 
 
313. On May 29, 2015, Broadband filed a Form 8-K providing additional 

details about its financing of the Broadband Share Issuances and confirming that it 

agreed to vote in favor of the Transactions:  

In connection with the TWC Transactions and the Bright House 
Transactions, Liberty Broadband Corporation (“Liberty”) entered into 
the agreements described below. Each agreement summarized below is 
qualified in its entirety by reference to the full text of such agreement, 
which, except as noted below, is filed as an exhibit hereto and 
incorporated by reference herein. 

Agreements Relating to the TWC Transactions 
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… 

TWC Voting Agreement 

Pursuant to the Voting Agreement, dated as of May 23, 2015, between 
TWC and Liberty (the “TWC Voting Agreement”), at any special or 
annual meeting (or in connection with any written consent) of Charter’s 
stockholders, Liberty has agreed to vote all shares of Charter 
beneficially owned by Liberty (the “Covered Shares”) in favor of the 
approval of the Mergers Agreement, the Parent Merger, the issuance of 
the New Charter Shares, the exchange contemplated by the Charter 
Contribution Agreement, the New Charter Investment contemplated by 
the Charter Investment Agreement, the approval of the Second 
Amended and Restated Stockholders Agreement (as defined below) 
and the other transactions contemplated by the Mergers Agreement, and 
against any corporate action which, if consummated, would reasonably 
be expected to prevent or delay the consummation of the transactions 
contemplated by the Mergers Agreement.  

… 

Investment and Related Agreements with Third Party Investors 

Liberty currently intends to fund all or a portion of the New Charter 
Investment using the proceeds from certain Amended and Restated 
Investment Agreements (the “Investment Agreements”) entered into 
with LIC, JANA Nirvana Master Fund, L.P. (“JANA Nirvana”), JANA 
Master Fund, Ltd. (“JANA Master”), Coatue Offshore Master 
Fund, Ltd. (“Coatue”), Quantum Partners LP (“Quantum Partners”), 
Soroban Master Fund LP (“Soroban Master Fund”) and Soroban 
Opportunities Master Fund LP (“Soroban Opportunities Master Fund” 
and together with LIC, JANA Nirvana, JANA Master, Coatue, 
Quantum Partners and Soroban Master Fund, the “Investors”) and an 
Amended and Restated Assignment and Assumption of Investment 
Agreement among Liberty, LIC, Soroban Master Fund and Soroban 
Opportunities Master Fund (the “Assignment”), pursuant to which LIC 
assigned a portion of its original investment to Soroban Master Fund 
and Soroban Opportunities Master Fund.  

… 

Agreements Relating to the Bright House Transactions 
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… 

 Voting Agreement. Liberty has agreed to vote all voting securities of 
Charter owned by Liberty and its affiliates in favor of approval of the 
Contribution Agreement, the First Amendment, the Mergers 
Agreement, the New Charter Issuance and certain other approvals 
required to effect the Bright House Transactions. 

… 

N. You Don’t Know What’s Going On: Defendants Solicit Stockholders’ 
Votes Through A Materially Incomplete and Misleading Proxy 

314. On August 20, 2015, Charter filed and mailed the definitive Proxy, 

which it supplemented on September 9, 2015. 67  The Proxy contained several 

material misstatements and omissions: 

315. First, the Proxy described Zinterhofer as “independent”: 

Later in the afternoon of October 24, 2014, the members of Charter’s 
board of directors other than the directors designated by Liberty Media 
(Dr. Malone and Messrs. Huseby, Maffei and Nair) met to discuss the 
term sheet and also considerations regarding the potential combination 
with Bright House. During the meeting, the directors also reviewed the 
potential conflicts of interest of Goldman Sachs and Wachtell Lipton, 
as well as the potential conflicts of interest of all directors present at the 
meeting. The independent directors resolved to form a working group 
comprising Eric L. Zinterhofer, Chairman of Charter, John D. Markley 
Jr. and Lance Conn to meet as necessary to consider and negotiate the 
potential transaction.  
 
316. This was materially misleading because the Proxy failed to disclose 

anything about Zinterhofer’s various business relationships with Liberty Global or 

 
67 References to the Proxy refer to the Proxy and the supplemental disclosure made 
on September 9, 2015. 
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fees of approximately $42.5 million, subject to potential crediting of up to $10.0 

million in respect of fees payable to Goldman Sachs with respect to the TWC 

transactions financing, all of which is contingent upon the consummation of the 

TWC transactions.” But the only thing that the Proxy disclosed with respect to 

Goldman Sachs’s financing fees was that: 

At the request of the board of directors of Charter, affiliates of Goldman 
Sachs have entered into financing commitments and agreements to 
provide Charter with incremental term loan, revolving credit and bridge 
loan facilities in connection with the consummation of the TWC 
transactions, in each case subject to the terms of such commitments and 
agreements, which is referred to as the TWC transactions financing. 
Pursuant to such financing transactions, Goldman Sachs expects to 
receive certain fees.  

320. This was materially incomplete. As set forth above,  

 

321. Fourth, the Proxy’s description of the state of negotiations between 

Charter and Advance/Newhouse in October 2014 was materially incomplete and 

misleading. As explained above, Charter and Advance/Newhouse had a deal on 

both valuation and governance, which was being submitted to Charter’s Board for 

approval. Instead, Maffei and Liberty Media/Broadband blocked the deal. This is 

how the Proxy describes that sequence: 

On October 9, 2014, A/N proposed to Charter a choice between two 
separate sets of financial and governance terms for the potential 
combination depending on whether or not the Divestiture Transactions 
were completed. On October 13, 2014, representatives of Charter met 
with representatives of A/N to discuss the parties’ positions regarding 
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governance arrangements following the potential combination, 
including the ownership threshold for A/N and Liberty Media to have 
consent rights over the selection of the Chairman of Charter, and 
whether board action would require the approval of a simple majority 
of all directors or two of three groups of directors designated by A/N, 
the directors designated by Liberty Media and the remaining directors. 
The group met again on October 16, and the Charter representatives 
agreed to continue the negotiations on the basis of a non-binding 
proposal of a 28.5% pro forma A/N ownership stake in the combined 
company, contingent on completion of the Comcast transactions. The 
parties also agreed to a proposal that (subject to certain exceptions) 
board action following the potential combination would require the 
approval of a simple majority of an 11-member board rather than two 
of three of the director groups as described above. 

On October 21, 2014, after exchanging a further draft of the non-
binding term sheet that laid out the material terms of the potential 
combination, representatives of Charter and its advisors met with 
representatives of Bright House and its advisors at the offices of Sabin 
in New York, New York. The parties agreed that the term sheet was 
sufficiently advanced that it should be sent to Liberty Media for review. 

On October 24, 2014, Liberty Media sent a mark-up of the term sheet 
to Charter reflecting its comments. Among other changes to the 
governance arrangements, Liberty Media proposed a number of 
additional consent rights for Liberty Media, elimination of the voting 
cap that had been proposed for Liberty Media, and that A/N grant 
Liberty Media a proxy (the “Bright House Proxy”) to vote as many of 
A/N’s shares in Charter as would be required to increase Liberty 
Media’s total voting stake in Charter to 25.01%. Liberty Media’s 
markup also proposed that Charter grant Liberty Media preemptive 
rights to maintain its pro rata ownership stake in Charter 

322. The Proxy failed to disclose (i) that Charter and Advance/Newhouse 

had reached an agreement-in-principle on both valuation and governance, (ii) the 
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terms to which they had agreed, or (iii) the fact the Broadband69 blocked that 

version of the Bright House deal because it would have left Broadband below 25% 

voting power. 

323. Fifth, Charter’s then-operative bylaws required that resolutions adopted 

by the Board be “filed with the minutes of the proceedings of the Board.” Yet the 

Proxy failed to disclose that  

 

  

O. It's A Gas, Gas, Gas: As The Path To Regulatory Approval Clears, 
Charter’s Stock Price Soars 

324. For months after the Transactions were announced, there was 

substantial uncertainty in the market about whether antitrust approval would be 

forthcoming. An internal Goldman Sachs memorandum, dated May 23, 2015, noted 

 

 

 

  

325. If regulators did not approve the Transactions, Charter would have lost 

out on the valuable TWC and Bright House Acquisitions and been required to pay 

 
69 Technically, Liberty Media. 
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328. On February 26, 2016, Maffei boasted on a call with analysts that 

“Charter is already trading above the $176.95 reference price at which we are 

buying stock. … I have actually confidence that Charter is going to rise more, partly 

based on its operating results, and partly as it becomes more clear the transaction 

will close.”  

329. Maffei went on to explain that if Charter’s price stayed below 

$177/share that would cause TWC stockholders to elect the $115 cash option with 

less stock. By contrast, if the reference price stayed above $177/share, TWC 

shareholders would rationally elect to take $100 in cash with more stock—the 

equivalent of Charter issuing $4.3 billion in stock to TWC shareholders at a price 

of $177. “I perversely wish [Charter] would trade below $176.95,” Maffei 

explained “because I think issuing the $4.3 billion of stock at anything like that 

price is not attractive, and I would prefer that we issue more cash to the Time 

Warner shareholders.” Left unsaid: if it was “not attractive” for Charter to issue 

$4.3 billion of stock to TWC stockholders at “anything like” $177/share, it was also 

unattractive to issue $4.3 billion of stock to Broadband at $177/share and another 

$700 million to Broadband at $173/share. In that same February call, Maffei went 

on to explain that he believed Charter would “trade up dramatically over the next 

year or two.” 
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330. Charter’s price steadily rose as it became increasingly clear that the 

Transactions would be approved. For example, on March 15, 2016, after the close 

of trading, the Wall Street Journal reported that the FCC Chairman was “likely to 

circulate a draft order as soon as this week approving Charter Communications 

Inc.’s $55 billion deal to buy Time Warner Cable Inc. with certain conditions[..]” 

The next day, Charter shares closed at $198.16/share, up from $186.93/share. When 

the DOJ formally announced that the deal would be approved, on April 25, 2016, 

Charter shares jumped from $197.91 to $207.01/share.   

331. The Transactions closed on May 18, 2016. The previous day, May 17, 

Charter’s stock closed at $203.36. Its 60-day VWAP was $206.82. 

332. By the time of Broadband’s November 2016 earnings call, Maffei was 

boasting that the Charter shares that Broadband bought in the Broadband Issuances 

were trading at a price 40% more than Broadband paid. 

333. In 2016, Charter repurchased approximately $1.3 billion of its own 

stock (at an average price well above $250 per share). In 2017, it repurchased over 

$11.5 billion of its own stock. 

P. The Change Has Come: Wachtell Creates So-Called “Final Resolution” 
In December 2020 

334. Charter’s operative bylaws required resolutions approved by the Board 
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that look like board resolutions reflecting the vote of the non-Liberty 
directors. 
 
If there are, in fact, no formal documents memorializing the purported 
approval of the Liberty transactions by the non-Liberty directors, then 
we believe that fact (and an explanation of why that is) falls within the 
scope of Topic 1 of our 30(b)(6) notice (and potentially others) and is a 
perfect example of the type of testimony from the entity that we are 
entitled to have under Rule 30(b)(6).  
 
As a final compromise offer with respect to Topic 1 of the deposition 
notice, we are willing to narrow the scope of Topic 1 … to focus solely 
on this question.  
… 
There are, presumably, a couple of other explanations for this apparent 
gap in the documentary record: 
  
• If you are withholding the formal, final board resolutions/other 

documents reflecting the non-Liberty directors’ approval to us, 
please explain why and let us know your availability to meet-and-
confer promptly.  
  

• If you are not deliberately withholding the formal, final 
board resolutions/other documents reflecting the non-Liberty 
directors’ approval but simply failed to produce them through an 
inadvertent oversight, please confirm that you will promptly 
produce them.  

  
… 
 
337. On December 12, 2020, Charter’s counsel wrote to Plaintiffs’ counsel 

to say that it was producing Proost’s notes from the May 23 meeting as well as the 

“final resolutions approved by Charter’s directors at the May 23 … meeting”: 

We write to respond to your questions regarding the resolutions 
approved by Charter’s board in connection with the Time Warner Cable 
and Bright House transactions. Draft resolutions were sent to Charter’s 
directors in advance of the board’s 11:00 p.m. meeting on May 23, 2015 
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to approve the transactions. CHARTER00194585. The draft 
resolutions were withheld from production on the basis of privilege. 
See CHARTER00194660. The resolutions were approved at that 
meeting. Final resolutions, however, inadvertently were not attached to 
the minutes for the meeting and therefore were not produced with those 
minutes. We are producing herewith those final resolutions approved 
by Charter’s directors at the May 23, 2020 [sic] 11:00 p.m. meeting. 

We are also in receipt of your request to produce notes taken at the May 
23, 2015 11:00 p.m. board meeting and questions concerning the 
directors’ approvals at that meeting. Thomas Proost, Deputy General 
Counsel and Assistant Corporate Secretary of Charter, took notes of the 
meeting. Charter is prepared to produce these notes on the condition 
that Plaintiffs enter into, and the Court grants, the attached Stipulation 
and Proposed Order Pursuant to Delaware Rule of Evidence 510(f). 

338. With their December 12 letter, Charter’s counsel produced  

 

 

 

339. On December 13, 2020, Plaintiffs’ counsel replied to Charter’s counsel 

to request metadata for the document: 

Our vendor is double-checking to confirm but it looks like the ‘final 
resolutions’ document that you just produced does not appear to contain 
Date Created or Date Modified metadata to show when it was created 
or modified. Please produce an overlay with full metadata immediately. 
 
340. On December 15, 2020, Charter’s counsel replied by letter,  
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a. Maffei who faces a substantial risk of liability and who remains the 
CEO of Broadband and Liberty Interactive.  

b. Nair who faces a substantial risk of liability and who is the CEO of 
Liberty LatAm. Malone owns more than 25% of the of the voting power 
of Liberty LatAm. Liberty LatAm has a nine-member board that 
includes: Fries (who remains Liberty Global’s CEO), Charles Bracken 
(the CFO of Liberty Global, a company in which Malone retains a 
greater than 25% stake), Gould, Zinterhofer, Sanchez (Malone’s 
nephew), and Miranda Curtis (who was a senior officer at Liberty 
Global before retiring in 2010). 

c. Rutledge who faces a substantial risk of liability and who remains 
Charter’s CEO. Broadband retains 25.01% voting power in Charter 
today and has the right to designate three directors (Maffei, Nair, and 
Meyer), as well as influence over others as detailed herein. 

d. Zinterhofer who faces a substantial risk of liability and has the 
interlocking business relationships with Malone and Maffei described 
above. Zinterhofer continues to serve on the Board of Liberty LatAm. 

e. James Meyer who was designated to the Board by Broadband and has 
served as the CEO of SiriusXM since 2012. Liberty Media is, and at all 
relevant times has been, the majority owner of SiriusXM. Liberty 
Media currently owns over 70% of SiriusXM’s common stock. Maffei 
is the CEO of Liberty Media and the Chairman of SiriusXM. Malone 
currently owns 47.9% of Liberty Media’s voting power. 

f. Steve Miron who is a senior executive officer of Advance/Newhouse 
(and participated in the negotiation of the Transactions). 

g. Michael Newhouse who is a director and senior executive officer of 
Advance/Newhouse. 

h. Mauricio Ramos who was a senior executive officer at Liberty Global 
from 2006 to 2015.  

i. Jacobson who faces a substantial risk of liability and has the 
interlocking business relationships with Malone and Maffei described 
above.  Jacobson continues to serve on the Expedia Board. 

j. Merritt who faces a substantial risk of liability. 
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k. Markley who faces a substantial risk of liability. 

l. Conn who faces a substantial risk of liability. 

COUNT I 
Derivative Claim On Behalf of Charter for 

Breach of Fiduciary Duty Against Director Defendants 
 

348. Plaintiffs repeat and reallege each and every allegation above as if set 

forth in full herein. 

349. The Director Defendants owed Charter the utmost fiduciary duties of 

due care and loyalty. 

350. By reason of the foregoing, the Director Defendants breached their 

fiduciary duties.   

351. As a result of the foregoing, Charter was harmed. 

COUNT II 
Derivative Claim for Aiding and Abetting 

Breach of Fiduciary Duty Against Broadband 
 

352. The Defendants other than Broadband owed and breached their 

fiduciary duties to Plaintiffs and the Class  

353. Broadband knowingly participated and aided-and-abetted those 

breaches of fiduciary duty. 

354. As a result of the foregoing, Charter was harmed. 

PRAYERS FOR RELIEF 

  WHEREFORE, Plaintiffs demand judgment and preliminary and permanent 
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relief, including injunctive relief, in their favor and in favor of the Company and 

against all Defendants as follows: 

A. Declaring that the Defendants breached their fiduciary duties; 

B. Awarding equitable relief to the Company; 

C. Awarding monetary damages to the Company, including pre- and post-

judgment interest; 

D. Awarding Plaintiffs the costs and disbursements of this action, including 

attorneys’ and experts’ fees; and 

E. Granting the Company and/or Plaintiffs such further relief as the Court 

deems just and proper. 

  



163 
 

 HEYMAN ENERIO  
GATTUSO & HIRZEL LLP 
 
/s/ Kurt M. Heyman    
Kurt M. Heyman (#3054) 
Melissa N. Donimirski (#4701) 
Aaron M. Nelson (#5941) 
300 Delaware Avenue, Suite 200 
Wilmington, Delaware 19801 
(302) 472-7300 
 
BLOCK & LEVITON LLP 
 
/s/ Nathan A. Cook 

Nathan A. Cook (#4841) 
3801 Kennett Pike, Suite C-305 
Wilmington, DE 19807 
(302) 499-3600 
 
Counsel for Plaintiff Matthew 
Sciabacucchi 
 
BERNSTEIN LITOWITZ BERGER & 
GROSSMANN LLP 
 
/s/ Gregory V. Varallo    
Gregory V. Varallo (#2242) 
500 Delaware Ave., Suite 901 
Wilmington, DE 19801 
(302) 364-3600 
 
Counsel for Plaintiff Hialeah 
Employees’ Retirement System 
 
 

Dated:  September 3, 2021 
 




