[bookmark: _GoBack]`The Eastern Shoshone, the Northern Arapaho and their Treaties
By WyoHistory.org


Introduction

The Wind River Indian Reservation in west-central Wyoming covers about 2.3 million acres and is home to two tribes, the Eastern Shoshone and the Northern Arapaho. The reservation is bordered on the southwest by the magnificent Wind River Mountains and on the north by Owl Creek, just north of the Owl Creek Range. The Wind River runs from northwest to southeast through the middle of the reservation. At the eastern end of the reservation, near the town of Riverton, the river bends north and after 35 miles flows through Wind River Canyon and into the Bighorn Basin on its way to join the Yellowstone River in Montana.

Long called Warm Valley by Shoshone people, the Wind River valley, is one of the most beautiful in a beautiful state. Land south of the river is well watered by streams running off the Wind River Mountains—the forks of the Big Wind and Little Wind rivers, the forks of the Popo Agie River, Mill Creek, Trout Creek and many more.

Most Indian people on the reservation live south of the Big Wind River. Land north of the river is much drier and used primarily for grazing, with the exception of three irrigation districts, among them the Midvale Irrigation District, a 73,000-acre U.S. Bureau of Reclamation project that delivers water through 400 miles of canals and ditches to land that is farmed by families of mostly white irrigators.

The Eastern Shoshone Tribe now counts around 4,000 enrolled members; the Northern Arapaho Tribe includes more than 10,000 members. The two tribes were bitter enemies well past the middle of the 1800s. Their origins, histories, cultures and languages were quite different from each other; we might imagine the difference between, say, Irish and Uzbek people to get a feel for the size of that difference. By the turn of the last century, the total population of the two tribes had fallen to about 1,650 people. They have survived, despite a century and a half of government attempts to discourage and sometimes even eliminate their tribal identities, thanks to their cultural resilience. 

The fact that the two tribes ended up in this valley, and that they now legally share the undivided reservation’s land, water, minerals and other resources, is a result of a series of four treaties with the U.S. government in the mid-1800s and of a number of other land-cession agreements and court cases between the tribes and the government from the late 1800s down to the present. 

Two of the treaties, the Fort Laramie treaties of 1851 and 1868, were signed by leaders of the Northern Arapaho. Two other treaties, the Fort Bridger treaties of 1863 and 1868, were signed by leaders of the Eastern Shoshone people. This paper will detail the content of the four treaties, and attempt to place them against the backgrounds of their times. It will further outline various land-cession agreements and court cases down through the 20th century to place them, too, in historical context. The treaties and peoples’ understanding of them still matter very much today. 

Between 1778 and 1871, the U.S. government signed more than 600 treaties with tribes. These were similar to any treaties between sovereign nations, in that they were superior to state and local laws and to federal statutes passed by Congress. The U.S. Constitution requires that treaties between the United States and other nations, including Indian nations, once negotiated, must be ratified by the U.S. Senate before they become law. After 1871, as we shall see, the government stopped making treaties with Indian tribes altogether.

In the early decades of the republic, when tribes were strong, treaties really were something like agreements between equals, with tribes entering into them voluntarily: Whites wanted land and safety; Indians wanted goods and services. After the War of 1812, with whites moving west in greater and greater numbers, tribal power began to slip. 

But even as late as 1851, in the West of the mountains and plains, the treaty signed at Fort Laramie can be seen as one between groups of roughly equal military power.  Only because of this, the government was ready to negotiate as a matter of expediency. The true power of the relentlessly advancing Euro-American culture and economy already far surpassed the tribes’ power. We will begin our journey there.

Part I: The Four Treaties

A meeting on the buffalo range

Early in August 1851, the trader and former trapper Jim Bridger caught up with several Shoshone bands hunting buffalo on the upper Sweetwater River east of the Wind River Mountains. With Bridger was Jacob Holeman, an Indian agent for Utah Territory, who had hired Bridger to help him contact these Shoshones and see if they could be persuaded to attend a large peace-treaty conference later that month at Fort Laramie, 250 miles to the east. When the white men arrived, the head chief of the bands, Gahnacumah, was away hunting buffalo. 

To the other Shoshone band leaders, Holeman and Bridger explained that the government hoped to gather the tribes of the northern plains to sign a treaty under which they would agree to stop making war on one another, to stay more or less within broadly defined areas and to allow free passage across their lands to white travelers and soldiers. In exchange, they could expect annual payments in food, clothing and goods. The other tribes would be from east of Shoshone ranges—but officials felt that since Shoshone lands, too, were now bisected by heavily traveled emigrant trails, the Shoshones might also want to be on hand.

The band leaders were skeptical. For three days, they talked the idea over with their people. Perhaps they doubted the utility of such a conference or the reliability of its sponsors. Or perhaps they doubted the wisdom of leaving the buffalo ranges when hunting was at its best.

But one of the band leaders, Washakie, knew Bridger well. Bridger and his partner Louis Vasquez owned and operated Fort Bridger on a fork of the Green River in what’s now southwestern Wyoming, second in importance only to Fort Laramie among trading posts on the transcontinental trails. The two men, both now in their early 40s, had trapped together in their youth; Bridger had recently married Washakie’s teenage daughter. Washakie, at the time, was rising in importance within the tribe. He may have decided it would be in the interests of his people to be represented at the treaty conference—and that his own status might be enhanced among the Shoshones if he led a group there. That would especially be true if gifts and concessions could be won from the whites.

Washakie gathered all the young men who had been to war with him and told them it was time to decide. Gahnacumah was still away. Would the young men go to the conference? Or forget about it and hope for the best? Washakie said he was going. The young men finally agreed. At least 60 made the trip, with Bridger along as interpreter and guide to the ways of the white men.

The conference was the largest treaty gathering ever on the plains, with tribes on hand from Texas to the British possessions.  The terms set there continue to influence connections among white people, the U.S. government and the two tribes that occupy the Wind River Indian Reservation in central Wyoming today. Decades later, Washakie would remember that it was the first time he ever saw white men in black clothes. Suits, he must have meant—black wool suits. On hand were men representing the Indian Bureau—ancestor of today’s Bureau of Indian Affairs—and thereby representing the president in Washington.[footnoteRef:1] [1:  Henry E. Stamm IV, People of the Wind River, (Norman, Okla.: University of Oklahoma Press, 1999), 28-29. Don D. Fowler, “Notes on Chief Washakie.” Annals of Wyoming 36, (April 1964), 37; Dale L. Morgan, ed. “Washakie and the Shoshoni, Pt. 1,” Annals of Wyoming 25, (July 1953), 144, 160.] 


Two tribes

Of the two tribes that later came to live on Wind River, members of only one, the Northern Arapaho, signed the Fort Laramie Treaty of 1851. But both the Eastern Shoshone and the Northern Arapaho would later be deeply affected by the government’s failure to keep the promises it made.

The Eastern Shoshone

Shoshonean people have lived in and around the Great Basin of the interior West for thousands of years. They include members of the modern Shoshone, Bannock, Paiute, Gosiute, Ute and Comanche tribes, the Comanches having left the basin in the early 1600s or before and migrated to the plains of present Texas and New Mexico. The languages of all these groups, anthropologists say, come from a similar Uto-Aztecan stock.

In the mid-1820s, trappers and traders of the Rocky Mountain beaver trade began holding annual rendezvous fairs on the Green River and its tributaries, just west of the Continental Divide. By this time the eastern bands of Shoshone people were well-mounted, horse-culture Indians who hunted buffalo every year east of the divide. Further west, other Shoshonean tribes—Bannock, Lemhi, northern and western Shoshone groups, as well as Ute, Paiute and Gosiute bands, were not as well mounted as the eastern Shoshone and relied also on salmon fishing, root gathering and the hunting of smaller game for their livelihoods.

The rendezvous system strengthened the Shoshones by bringing guns, glass, metal and trade goods directly to them. Before then, they had been weakening due to increased pressure from better-armed tribes to the north and east—Blackfeet, Crow, Cheyenne and Arapaho—and from the diseases of Euro-Americans, which moved even more swiftly across the continent than the new trade goods.

Not long after the adoption of the Sun Dance, buffalo-hunting Shoshone bands, which had moved east out of the Great Basin toward the plains, began to coalesce as the Eastern Shoshone, “a political division,” writes historian Henry Stamm, “that increasingly found its future influenced by the machinations of the Americans.”[footnoteRef:2] [2:  Stamm, 12-16.] 


According to at least one account, Washakie and an Arapaho known by the whites as Friday, got to know each other at rendezvous. Friday was the adopted son of the mountain man and later Indian agent Thomas Fitzpatrick, who had sent him to school in St. Louis. Probably in the late 1830s, Friday returned to his people.[footnoteRef:3] [3:  Jackson Hole Historical Society and Museum, “Introduction to Wind River.” http://jacksonholehistory.org/an-introduction-to-the-wind-river-indian-reservation-of-wyoming/. “Friday, the Arapaho Interpreter.” Arapaho Legends, http://www.arapaholegends.com/friday-the-arapaho-interpreter/. ] 


	The Northern Arapaho

Ethnohistorians say the Arapaho people, under pressure from the north and east, moved out of the northern plains and woodlands and crossed the Missouri River sometime in the mid-1700s, though Arapaho oral tradition places this event much earlier. By the mid-1700s, horses were being traded up into the plains from Spanish settlements far to the south. The Arapaho allied with their Algonquian-language cousins, the Cheyenne, against the power of the Lakota Sioux; the Lakotas crossed the Missouri some years later. The Cheyennes became middlemen in the Missouri river trade. Arapahos ranged south and became horse traders. They traded horses to Cheyennes, who traded them to the Missouri River tribes—Arikara, Mandan and Hidatsa—in exchange for corn grown in the river bottoms and European trade goods from much farther away.

By 1806, whites recorded Arapahos as far south as the Arkansas River in present southern Colorado; by the 18-teens, southern bands had congregated in that region, while northern bands were ranging north from the mountain parks of Colorado, west of modern places like Boulder and Fort Collins. Northern Arapaho elders who live on the Wind River Reservation today say they still regard those parts of the northern Colorado plains and mountains as their spiritual and historic homeland.

By 1830 or so, Arapahos were relying on their alliances with Cheyennes to hold their hunting grounds against the Lakota and other tribes. When forts Laramie and St. Vrain and Bent’s Fort were established along the Rocky Mountain front in the 1830s, Arapahos and Cheyennes began trading in these places.

In the 1840s, emigrant travel to Oregon, Utah and California swelled from a trickle to a flood. The Oregon Trail—better known at the time as the Great Platte River Road—up the Platte, North Platte and Sweetwater to the Continental Divide—ran through the middle of northern Arapaho ranges and quickly began changing their lives. Their contacts with white people shifted now from trading relationships to the more difficult questions about what to do about this new population pouring through each summer from the east, driving off game and destroying grass.

By the middle of the decade, it was clear to tribes along the trail that emigrants—and their large herds of livestock—were to blame for the shrinking buffalo herds. Arapahos told traveler and writer Lewis Garrard that “the white man was bad, that he ran the buffalo out of the country and starved the Arapahoes.” As resources dwindled, conflict and warfare among the plains tribes rose sharply. 

After gold was discovered in California, emigrant travel on the trails quintupled one year and doubled again the following year. Lakota, Cheyenne and Arapaho people first asked travelers for payment to cross tribal lands, then demanded it, and finally took more direct action. With the buffalo more scattered, the tribes needed horses more than ever. They began raiding the trails, especially for horses and mules.

In 1849, St. Louis-based Superintendent D.D. Mitchell of the U.S. Indian Bureau reported back to Washington that “Upper Platte tribes considered raids on travelers through hunting territory the just retaliation for the destruction of their buffalo, timber, grass, etc. caused by the vast numbers of whites passing through their country without their consent.”[footnoteRef:4] [4:  Loretta Fowler, Arapaho Politics, 1851-1978: Symbols in Crises of Authority, (Lincoln, Neb.: University of Nebraska Press, 1982), 15-24, “the white man was bad . . .”, 23;  “Arapaho elders … say they still regard…” Crawford and Nelson White conversations, September, November 2017.] 


Hoping to avoid conflict, yet at the same time aware the West was far too large to be policed or militarily controlled, government officials decided that negotiations were, for the present, the most practical way to extend Euro-American control.

The Indian Bureau

Since colonial times, North Americans of European descent had made agreements and treaties with Indian tribes, nearly always to persuade them to give up land in exchange for food and manufactured goods in the present and often for promises of more in the future. In an 1829 U.S. Supreme Court case involving the loss of Cherokee lands, Chief Justice John Marshall famously described the tribes as “domestic dependent nations.” That meant that the government was obligated to confer with tribes and make treaties with them, as though, more or less, they were foreign nations. Under the terms of the U.S. Constitution, the Senate must ratify treaties; the House of Representatives has no say in the matter.

Language like Marshall’s also allowed the government and the people of the United States to tell themselves they were legally negotiating for Indian title to the land—when the idea of title to specific plots of land was no more a part of the thinking of most natives than was title to air, game or water. But the whites’ need for specific groups to negotiate with, and especially for specific Indian leaders with authority to make deals, “speeded the evolution of the tribe as the Indians’ socio-political organization,” argues historian Robert Utley. White officials, that is, were always looking for tribal leaders who could negotiate for their people and tell their people what to do. These new relationships handed more internal authority to chiefs and other leaders, while it allowed whites to assume that chiefs had more authority than they generally did—or ever possibly could. 

Some whites at the time were quite clear and cynical about the nature of treaties. A governor of Georgia, the state from which the Cherokee were expelled in the 1830s, noted, “Treaties were expedients by which ignorant, intractable and savage people were induced without bloodshed to yield up what civilized people had the right to possess by virtue of that command of the Creator delivered to man upon his formation—be fruitful and multiply, and replenish the earth, and subdue it.”[footnoteRef:5]  [5:  Quoted in Robert M. Utley, The Indian Frontier of the American West, 1846-1890. (Albuquerque: University of New Mexico Press, 2003), 32. Utley does not give the governor’s name. ] 


As steadily growing numbers of Euro-Americans moved west across the continent, relations with tribes became “the Indian problem.” The term is essentially racist, implying that the “problem” was rooted in indigenous people’s existence: They were an obstacle, just as were prairies, deserts, mountains and wildlife, to the expansion of Euro-American dominance. The term allows for no understanding that the expansion itself caused the conflicts in the first place.

To deal with the Indian “problem,” Congress in 1824 established the civilian Bureau of Indian Affairs—better known for a long time as the Indian Bureau—as a part of the War Department. Beginning late in the 1820s during the presidency of Andrew Jackson, the bureau and the Army were charged with carrying out a policy of “removal,” as it was called, of tribes from east of the Mississippi to the West.

Policymakers began regarding a line along the 95th meridian, roughly from present Minnesota to Louisiana, as a “Permanent Indian Frontier.” Congress paid for construction of a string of forts along the line. Tribes could be moved west of that line, away from contact with whites, and that would be the end of the problem.

In the 1830s, government troops began removing, at gunpoint, the condescendingly named Five Civilized Tribes—Cherokee, Choctaw, Chickasaw, Creek and Seminole—along the Trail of Tears to Indian Territory, present Oklahoma. Around 50,000 native people trekked west in the 1830s and 1840s, abandoning 100 million acres in the East in exchange for 32 million in the West, plus pledges of long-term annuity payments.

Still, in the East, officials and policymakers considered the West an empty wilderness; few apparently gave much thought to the lives or rights of the peoples who already lived there. Conflict increased between these newcomers, together with newly arrived tribes of the old Northwest like the Miami, Shawnee, Delaware Potawatomi and many others—and tribes more native to the West and Midwest like Pawnee, Otoe and Osage.

No one anticipated how quickly the Permanent Indian Frontier would crumble once western emigration began to swell. In 1846, the United States went to war with Mexico. Thousands of U.S. troops—far more than the tribes had ever seen—traveled the Santa Fe Trail to the Southwest. In 1848 gold was discovered in California and just as suddenly, the Great Platte River Road filled each summer with tens of thousands of gold seekers and their slow-moving, hungry livestock.

The reservation idea

It became clear to government officials that the policy of removal did nothing to solve problems that came with the whites flooding into the West. Indian removal did not protect white travelers and it only increased conflict and warfare among the tribes. Out of these circumstances rose the idea of the reservation—of segregating specific tribes onto separate, far smaller pieces of land and protecting them there from the cupidity and vices of white people. There, the natives could be easily “civilized,” policymakers thought, and Christianized for their own good.

In 1848, William Medill, President James K. Polk’s commissioner of Indian Affairs, proposed establishing “colonies” into which tribes could be gathered while large numbers of whites passed through and later settled in Indian country. Similar arrangements, though less formal and intentional, already existed east of the Mississippi. This idea would grow in strength as the bureau matured.

The Indian Bureau’s bureaucracy

By the 1840s, bureau business was conducted by superintendents, agents and sub-agents with authority to deal with tribes under the terms of their treaties. Territorial governors were often ex-officio Indian agents for their territories as well. Jacob Holeman, who as we have seen hired Jim Bridger to take him from Salt Lake to find the Shoshones on the Sweetwater in 1851, was one of these agents. 

Jobs in the Indian Bureau were part of a large system of political patronage that ran from Congress down through the organization. The bureau over the years won a reputation for a triangular system of cronyism, kickbacks and corruption among Congress, Indian agents and the contractors and storekeepers who supplied reservations with the promised rations and annuities. Not everyone in the system was corrupt, however.

In October 1846, the former trapper and emigrant guide Tom Fitzpatrick, known for his shrewdness and competence, who had close contacts among white and Indian people throughout the West, was returning east on the Santa Fe Trail when he learned he had just been named Indian agent for the Upper Platte and Arkansas Agency—that is, all of the central plains. Historian Robert Utley credits him with “a literacy, intellect and depth of character not usually associated with the boisterous trapping fraternity.”[footnoteRef:6]  [6:  Utley, 59.] 


In 1849, administration of the Indian Bureau was moved from the War Department to the newly created Department of the Interior—and thus became an entirely civilian operation. That year, bureau officials decided it was time to establish different, well-defined areas for the various tribes of the northern plains, in order to minimize conflict among them—and between them and whites along the trails.[footnoteRef:7] [7:  Discussion of the Indian Bureau and the reservation idea, Utley, 32-37, Loretta Fowler check 28-29.
] 

 
In 1850, St. Louis-based Indian Bureau Superintendent Mitchell sent Fitzpatrick, with presents, to contact the tribes and ask them to come to a gathering and sign a paper.

The Fort Laramie Treaty of 1851

By early August 1851, about 9,000 Indians had gathered at Fort Laramie. These included Arapaho, Cheyenne and several Lakota bands, as well as smaller groups of Arikara, Mandan, Hidatsa and Assiniboine people from the upper Missouri. Crows—and Washakie, Bridger and the 60 or so Shoshone warriors—arrived a little later. Kiowa, Comanche and Apache people of the southern plains had been invited but refused to come. Still, by the end of the month, 10,000 native people were camped around Fort Laramie, and growing restless. The wagon train of presents—the main incentive for negotiations—was late.

Mitchell arrived from St. Louis on August 30, with news that the presents would not arrive for at least another week. Forage was growing scarce around the fort, so the whole gathering moved 35 miles east and downstream along the North Platte to where Horse Creek flows in from the south, just east of today’s Wyoming-Nebraska border.

The tribes and their vast horse herds camped north of the river. Traders and interpreters camped on the west side of Horse Creek, with the main meeting grounds on the east side. 

A week later, the presents arrived and negotiations began. The treaty, finally signed Sept. 17, 1851, by government and tribal representatives, included these provisions:
· The tribes agreed to allow the United States to establish Army posts and make roads through Indian territory, and to “make restitution for depredations” by Indians on whites lawfully trading or passing through.
· Tribes agreed to select one head chief for each tribe, through whom all business with the U.S. government would be conducted. The Arapaho managed to do this; the Lakota, however, were unable to do so. Finally, Mitchell selected one for them: Conquering Bear of the Brule Lakota, who accepted only with great trepidation.
· Tribes also signed off on the government’s proposal to assign specific lands to specific tribes. They were not required to stay on these lands; they could hunt and travel as they liked so long as they were peaceful: The areas were still very large. But this was the first move toward what later became the reservations of the West.
· The Arapahos, together with the Cheyennes, were assigned a territory bounded on the north by the North Platte River, on the west by the crest of the Continental Divide running down to the headwaters of the Arkansas River, on the south by that river to its intersection with the Santa Fe Trail in present southeastern Colorado, and on the east by a straight line north across the plains to the forks of the Platte, near present North Platte, Nebraska. This includes nearly all of what is now Colorado east of the mountains, plus large parts of western Kansas, western Nebraska and southeastern Wyoming.
· The Shoshones, despite the presence of Washakie and his delegation, were not invited to sign, though the emigrant trails ran directly through their traditional territory as well. This seems to have been for a bureaucratic reason; their lands were not within the boundaries for which Superintendent Mitchell was responsible. 
· Even larger than the Cheyenne and Arapaho territory, Lakota lands were bound on the east and north by the Missouri River, on the south by the North Platte and on the northwest by a line running through the middle of the Powder River Basin from Red Buttes west of present Casper, Wyo., to the Black Hills.
· Crow lands stretched west from the Powder River Basin, over the Bighorn Mountains and farther west to include the Wind River Basin, the Bighorn Basin and large parts of present central Montana.
· Arikara, Mandan, Hidatsa and Assiniboine people from the upper Missouri were assigned lands bordering that river.
· In return, Mitchell, Fitzpatrick and the other government negotiators promised that the tribes that signed the treaty would receive an annual payment—an annuity—of $50,000 in goods, for 50 years, to be divided according to their populations. In 2017 dollars, that amounts to a value of around $1.54 million per year.
· The U.S. Senate ratified the treaty in 1852, the year following the signing, but with an important amendment. The annuities would last only ten years, or 15 if the president chose to extend the term.[footnoteRef:8] [8:  Leslie Wischmann, “Separate Lands for Separate Tribes: The Fort Laramie Treaty of 1851.” WyoHistory.org; “Treaty of Fort Laramie with the Sioux, etc.” Indian Affairs: Laws and Treaties. Vol. II, Treaties, pp. 594-596. Charles J. Kappler, editor.] 


Already, the government seemed not to be taking the treaty seriously. Peace on the northern plains lasted just three years.

Shoshone geography

Among the Shoshones, meanwhile, leadership had splintered after the deaths in 1843 of headmen Pahdahwakunda and Mohwoomhah. The buffalo-hunting Shoshones in and around the Green River Valley of present southwest Wyoming split into smaller bands, many of them led by younger warriors like Washakie. By 1849, Agent John Wilson of the Indian Bureau at Salt Lake listed Washakie among the four most important Shoshone leaders.

Mormons—members of The Church of Jesus Christ of Latter-day Saints—had arrived at Salt Lake in 1847 under the leadership of the charismatic Brigham Young. In the Green River Valley, where Jim Bridger and Louis Vasquez had established their post earlier in the decade, other former trappers stayed around after the end of the beaver trade, running ferries and smaller trading posts during the emigration season.

By 1851, the Mormons were hoping to extend their own influence eastward and compete with the “mountaineers,” as the aging mountain men were coming to be called, for Shoshone trade. Washakie and other Shoshone leaders began working to play the white factions against each other. Prices to the tribe would stay lower if neither faction gained the upper hand.

In the mid-1850s, Bridger and Vasquez lost control of their post to the Mormons, and Mormon businessmen took over the lucrative ferries on the Green. 

Warfare

White emigration traffic continued on the trails, dividing the great buffalo herds and shrinking them. Conflict increased among tribes trying to live on dwindling resources. The 1851 treaty identified lands for the Crow that stretched west and north from the Powder River  into present Montana, over the Bighorn Mountains into the Bighorn Basin  and south all the way the Wind River Valley—the same Warm Valley where the Eastern Shoshones also hunted in those years.

Conflict was probably inevitable. Historians are uncertain of the dates, but there appear to have been at least two large battles between Shoshone and Crow warriors in the Wind River Valley in the late 1850s.[footnoteRef:9] After the fights, the Crows retreated to the north. Shoshone were more secure on Wind River, buffalo hunting was good and they were far from the constant emigrant traffic on the trails. [9:  Trenholm and Carley, 168-174.] 


In 1857, local tensions between Mormons and non-Mormons combined with national ones to provoke the so-called Utah War, when 2,500 U.S. troops marched west to install a new territorial government in Utah and re-establish federal power. The conflict consisted of raids by Mormon guerillas on Army livestock and supply trains, but there was little or no bloodshed. The Eastern Shoshones remained neutral, though according to at least one account Washakie offered 1,200 warriors to the Army. General Albert Sidney Johnston advised the chief to take his warriors hunting instead.[footnoteRef:10] In 1858, the Army bought Fort Bridger, and in it posted a permanent garrison. [10:  Virginia Cole Trenholm and Maurine Carley, The Shoshonis: Sentinels of the Rockies. Norman, Okla.: University of Oklahoma Press, 1964, 157, 168.] 


Year after year, the pressures on the tribes increased. In 1859, the government completed a new road, a shortcut west from South Pass  across the Green River, the Wyoming Range and Star Valley to Fort Hall in what’s now southeast Idaho. The road was called the Lander Cutoff , for the engineer who supervised its construction. Traffic here, too, was immediately heavy. The road ran right through Shoshone lands, and the tribe, again, was not compensated.

Relations between white travelers and the western Shoshone bands, meanwhile, went from bad to worse. Casual murders of Indians by white people traveling the trails were not unknown. In retaliation, young Shoshone men began raiding emigrants and even stagecoaches and stage stations on the trails.
In 1862, most U.S. troops were drawn east from garrisons at Fort Bridger and Fort Laramie to fight in the Civil War, and the trails were left unpatrolled. Eastern Shoshone raiders burned the all the stage stations between the North Platte and Bear rivers across what’s now the western half of Wyoming, running off horses and mules and leaving stagecoaches standing in the road. They killed a stage-station attendant at Split Rock.[footnoteRef:11]  Raids increased on the trails and stage route to the west. [11:  Trenholm and Carley, 190-192.] 


A regiment of California volunteers, U.S. troops under Col. Patrick Connor, arrived at Salt Lake City in the late summer of 1862. Tensions increased; raids, hostage-taking and retaliations continued. In January 1863, Connor led about 300 troops in an attack on a western Shoshone village on Bear River, in what’s now southeast Idaho, north of Great Salt Lake. At least 250 and perhaps as many as 400 Shoshones died that day.

By the following summer, all the Shoshone and related bands in the region were ready for treaty talks. For the eastern bands, Fort Bridger was the logical place.

The Fort Bridger Treaty of 1863

Though Washakie expressed a desire for a reservation in the Wind River Valley, that was not possible. Still officially Crow land under the provisions of the 1851 Fort Laramie Treaty, the Wind River country by the early 1860s was drawing, in addition to Shoshone hunters, Crow, Lakota and Arapaho hunters, all contending with the pressures of white advancement from the east.

Early in July 1863, the leaders of a variety of different Shoshone bands including Norkok, Bazil, Washakie and about 10 others, signed a treaty at Fort Bridger with representatives of the Indian Bureau.

The treaty included these provisions:

· There would be peace between Shoshone people and the people of the United States.
· Travel routes through Shoshone territory would stay open and safe. Ferries and stage stations would also remain unmolested.
· Stagecoaches and telegraph lines would be left alone.
· The route of a transcontinental railroad, now authorized by Congress, which the whites expected to be built in the next few years, would likewise be left alone.
· Shoshone territory would reach from the Snake River on the north to the Wind River Mountains on the northeast, down the Sweetwater to the North Platte on the east, south to the Yampa River of present Colorado and along the crest of the Uinta Mountains, which run east to west along the present Wyoming-Utah border. A western boundary was left undefined, apparently because Shoshone roamed so widely over the Great Basin. Still, modern historians estimate the extent of Shoshone territory described in the treaty at around 44 million acres—nearly 70,000 square miles.
· Shoshones, in return, would receive in payment an annuity in goods worth $20,000 per year for 20 years, with a bonus at the end of that time of $6,000 worth of goods and presents. Annuities would be distributed once a year at Fort Bridger.

The treaty did not actually protect Shoshone interests as intended. Increased travel on the trails and roads meant increased competition for grass and game. The only good buffalo hunting inside the treaty-defined Shoshone territory was near its eastern edge, at the North Platte-Sweetwater confluence around Independence Rock—country that was also becoming heavily used by Arapaho bands and some Lakota hunters.[footnoteRef:12] [12:  Stamm, 27-40, “their economic stronghold,” 27;. “Treaty with the Eastern Shoshoni, 1863.” Indian Affairs: Laws and Treaties. Vol. II, Treaties, pp. 848-849. Kappler, editor.] 


Movement toward the Warm Valley

As traditional sources of food dwindled in the Great Basin, more Shoshone and Bannock bands moved to the mountains and plains of what is now Wyoming, linking up with Washakie and taking him as leader. This added population and its accompanying political power in turn allowed Washakie to take more risks and make longer hunts for buffalo on the plains to the east and north. One result was more conflicts with other tribes doing the same thing.

There were, by the early 1860s four other main bands of Shoshones. These included Pocatello’s band in what is now southeast Idaho. Pocatello’s people were often more resistant than Washakie’s to incursions by white emigrants, which led to friction between the two bands. A band led by Sanpitch and Black Beard stayed in the triangle with corners at Fort Bridger, Bear Creek and Salt Lake. The Fish Eaters ranged in the drainages of Bear River and the Logan River. This was the group led by Bear Hunter that was attacked on Bear River by Connor’s troops early in 1863. Bazil, son of a French-speaking trapper and a Shoshone woman, led the fourth group, around the Henry’s and Black’s forks of the Green, near Fort Bridger. Primarily they were negotiators and traders at the fort, and many of them, like Bazil, were mixed-blood people.

By this time the only buffalo herds of any size were east of the Continental Divide. Shoshones began concentrating hunting and winter camps there. Conflict followed with Crows hunting in the Bighorn Basin of what is now northwestern Wyoming, and with Lakota, Cheyenne and Arapaho people also beginning to hunt these lands. In the late 1860s, gold was discovered on the upper Sweetwater near the Divide at South Pass. “These three human strains,” writes historian Henry Stamm—he means Shoshones, white miners, and tribes from the plains to the east—“— “flowed toward the Wind River after 1863.”

Most of the Shoshone bands gathered in late August or early September at the head of the Sweetwater for a large buffalo hunt, stopping either there or a short way north on Wind River—their Warm Valley. After the fall hunt, some made their way back to the Salt Lake and Bear River countries. The rest split into four bands to go into winter camps—one at the Sweetwater-North Platte confluence; one farther east to the Powder River; one that would skirt around Crow camps in the southern Bighorn Mountains also to stay on Powder River tributaries; and Washakie and his band to Wind River.

In spring, most hunted or fished near their winter camps while their horses grew stronger on the new grass. Then all came together for a big spring buffalo hunt on Wind River, and in the summer for the Sun Dance near Fort Bridger. After that they would break up into small family bands until gathering again for the big hunt in the fall.

Fort Bridger had been a regular part of Shoshone nomadic cycles since the 1840s when it was established. After the 1863 treaty, many in the tribe were willing to wait at the fort late in the summer for the annual treaty payments and to postpone the buffalo hunt to Wind River—clear evidence they found the treaty goods valuable. Through the 1860s, Washakie’s bands continued to receive their annuities at Fort Bridger but made their winter camps east of the mountains.

Gold and a railroad

In 1864, war broke out east of the Bighorn Mountains along a route to the new gold fields of southwestern Montana Territory. Gold seekers were traveling through the heart of the Powder River Basin in direct violation of the terms of the Fort Laramie Treaty of 1851. Arapaho, Cheyenne and Lakota warriors began raiding the freight and emigrant trains. And more people from these tribes, to escape the troubles, began hunting farther west, on Wind River.

Gold drove events in the Wind River country, too. Despite the treaties, whites had been furtively prospecting in the Wind River and Sweetwater drainages since the 1850s. In 1867, they discovered the Carissa Lode on Willow Creek, a Sweetwater tributary near South Pass. The mining camps of South Pass City, Atlantic City and Miner’s Delight sprang up quickly; soon there may have been as many as 3,000 whites in the camps and gulches. Enterprising white farmers began growing vegetables near the Wind River, 40 miles to the north, to feed the people in the camps. Lakota warriors began attacking miners.

At the same time, construction had begun on the Union Pacific Railroad; passenger service reached Cheyenne in January 1868. With war on Powder River and railroad construction moving fast across the plains, Congress authorized a new peace commission, composed of Army officers and civilians, to negotiate with the plains tribes. The commission met at length with the tribes at Fort Laramie that spring. More about that peace commission, its makeup and its politics will come shortly.

In July 1868, meanwhile, commission member Maj. Gen. Christopher Columbus Augur continued on to Fort Bridger.  The commission was starting to understand some important factors. Whites in the Sweetwater mining camps and those living near Wind River would be likely to tolerate a Shoshone reservation nearby—as a buffer against more hostile plains tribes raiding in the mountain valleys. Completion of the railroad would bring even more non-Indians, and thus create more pressure on all Indian lands. And the government land grants to the railroad, which made the financing and thus construction possible in the first place, required that Indian claims to those lands be relinquished before they could be granted to the railroad.

The Fort Bridger Treaty of 1868

On July 3, 1868, leaders of Bannock and Eastern Shoshone bands, including Pocatello and Washakie, signed a treaty with the following provisions:

· A reservation would be created in the Wind River Valley “for the absolute and undisturbed use and occupation of the Shoshonee Indians herein named, and for such other friendly tribes or individual Indians as from time to time they may be willing, with the consent of the United States, to admit amongst them.”
· Shoshones would not have to move there until the agency buildings were built.
· Shoshones could hunt off the reservation on “unoccupied lands” of the United States.
· Shoshone children would be educated to promote “civilization” among them.
· Land, seeds and farming tools would be allotted to heads of households.
· Clothing and other goods specified in detail would be distributed to Shoshones every September for 30 years.
· Bannocks would be assigned a separate reservation at a later time.
· Indians would become farmers.[footnoteRef:13] [13:  Stamm, 42-51; “Treaty with the Shoshonee and Bannacks, July 3, 1868.” Jackson Hole Historical Society and Museum’s website. Accessed Dec. 8, 2017 at http://jacksonholehistory.org/wp-content/uploads/1868-treaty.pdf.] 


Trouble on the plains

Out on the plains to the east of Shoshone country, only a brief peace resulted after the Fort Laramie Treaty of 1851. In 1853, Fitzpatrick warned that despite their annuities the Arapahos, Cheyennes and many Lakota were in a starving state half the year. Emigrant traffic on the road drove off the buffalo, and tribes had to compete with each other for meat.

War between the U.S. Army and Lakotas near Fort Laramie began in 1854 after a dispute over a stray Mormon cow ended with the death of Conquering Bear and 26 soldiers. The Army retaliated the following year, attacking a village of Brule Lakotas on Blue Water Creek in western Nebraska Territory, killing 86 people, most of them women and children.

As buffalo herds dwindled, the plains tribes grew to depend more and more on the annuity payments guaranteed them in the 1851 treaty. Fitzpatrick died in 1854, however; after that agents were reluctant to travel to the camps to deliver goods. Arapahos and other tribes in the 1850s and 1860s complained regularly that Indian agents stole the annuity goods and sold them to whites—or sold them back to the Indians. When hostilities did break out, government officials stopped the annuities altogether and restricted trade. This meant the natives could not trade hides for guns and ammunition to hunt the smaller game they needed even more now that buffalo were scarce.

In the early 1850s, Arapahos began butchering stray livestock that belonged to whites. By 1855, they were raiding for the stock from emigrants and settlers.

A treaty for the southern Cheyenne and Arapaho

In the summer of 1858, a party of white and Cherokee prospectors found gold at the confluence of Cherry Creek and the South Platte River, about where Denver is now, right in the middle of the lands allocated to the Arapaho and Cheyenne tribes by the Fort Laramie treaty. Within three years, 100,000 or more gold seekers and other whites would arrive in what soon became Colorado Territory. Conflict grew along the trails.

The influx of newcomers accelerated divisions between northern and southern bands of Arapaho and Cheyenne people. Northern bands moved from the Colorado front range to the plains north of the North Platte River. Others stayed south, toward the Arkansas.

In 1861, representatives of some of the southern bands, including Black Kettle for the Cheyenne and Little Raven and Left Hand for the Arapaho, signed a treaty at Fort Wise on the Arkansas ceding all the land promised them in 1851 in exchange for a small reservation between the Arkansas and Sand Creek. Many other Cheyenne and Arapaho people complained at the time that only a minority of chiefs had signed, however, and that many of them did not understand what they were signing. No Northern Arapaho chiefs signed the treaty.

Sand Creek, more raids and an Army campaign

On Nov.29, 1864, in a raid that has become known as the Sand Creek Massacre, about 700 Denver-based troops under the command of Col. John Chivington attacked a village of Cheyenne and some Arapaho people on Sand Creek, a tributary of the Arkansas River in southeastern Colorado Territory. With their leader Black Kettle, they had been waiting for news from nearby Fort Lyon on recent peace negotiations. The troops killed about 200 people, two-thirds of them women and children.	Comment by Office 2004 Test Drive User: Added 8/22

Shocked and angry, the tribes made war in earnest along the trails—along the old Platte River Road and along the newer branch that led up the South Platte to Denver. In the spring of 1865, large numbers of Cheyenne, Arapaho and Lakota people moved north into the Powder River Basin, which was still rich in buffalo, and the tribes raided south from there.

As a direct result of this movement north, northern and southern Arapaho bands, northern and southern Cheyenne bands and a large force of Oglala and other Lakota—perhaps 3,000 warriors—attacked the army post at Platte Bridge, site of present Casper, Wyo., and a small Army wagon train in July 1865; 28 soldiers were killed that day.

By this time, there were three main bands of what would become known as the northern Arapaho. Friday, Fitzpatrick’s educated, adopted son and now a rising Arapaho leader, led a band in the Cache La Poudre country in the mountains and plains around what is now Fort Collins, in northern Colorado. Medicine Man was a longtime leader of a group on the North Platte and Sweetwater ranges, where the buffalo hunting was good. His group sometimes came into conflict with Eastern Shoshone bands.  Arapaho people led by Black Bear married frequently among Lakota people and ranged in the Powder River Basin, from the North Platte to the Bighorns and east to the Black Hills. As hostilities increased, most of Friday’s people joined the other two bands.

In the East, meanwhile, the Civil War had ended in April, but wartime thinking in Congress led the legislators to leave the Army in control of Indian policy. Gen. John Pope, commander of all troops on the plains north of Texas, classed all the region’s Indians as hostile. Because of the tragedy at Sand Creek, a great many were. In the summer of 1865, Pope sent three large expeditions to punish the tribes—one to the upper Missouri, a second to the Arkansas and the third, under the leadership of Gen. Patrick Connor to the Powder River Basin. This was the same Connor whose troops had attacked the Shoshones on Bear River two and a half years earlier. 

Connor’s force of 2,500 was split into three brigades. He personally led one of them in the only battle of the campaign. Late in August, they attacked Black Bear’s band of about 500 Arapaho people camped on Tongue River at the site of present Rancheester, Wyo. The soldiers and their Pawnee scouts killed 35 warriors, captured 500 horses and mules and burned most of the lodges and provisions. 

The attack devastated the Arapahos. Though Connor’s and the other two large Army expeditions of that summer all failed, due primarily to difficulties of long-distance supply, the sudden poverty of Black Bear’s band badly strained resources of other Arapahos afterward. They were a small tribe of only 180 lodges—perhaps 1,100 people, at a time when smallpox and cholera were also spreading among them. After the attack, the Arapaho could no longer raise large war parties.

Red Cloud’s War—and talk of peace
 
Lakota and Cheyenne, however, kept attacking Army and civilian travelers along the Bozeman Trail to the Montana gold fields in a conflict that became known as Red Cloud’s War, named for the Oglala war leader. Capt. William Fetterman and all 80 of his men died in an ambush in December 1866 near Fort Phil Kearny at present Story, Wyo.; the following August the tribes confronted a party of soldiers and woodcutters near the same fort in a daylong fight that ended more in a draw. By this time, some Arapahos were looking to separate themselves from the Lakota and Cheyenne people to find a way out of the war and to again begin receiving provisions from the government.

In the East, in the wake of the Sand Creek massacre and now the Fetterman fight, a peace faction had begun to emerge in Congress. In the West, however, crisscrossed by stage lines, freight caravans, steamboat traffic on the Missouri and now a fast-building railroad, talk of peace seemed weak and sentimental.

“I have been in this country among these Indians nearly forty-four years,” an aging Jim Bridger wrote to the Army and Navy Journal in 1867, “and am familiar with their past history, and my experience and knowledge of them is greater than can be gained by any commissioner during the sittings of any council that can be held. I know that these Indians will not respect any treaty until they have been whipped into it.”[footnoteRef:14] (To be fair, Bridger by “these Indians” was referring only to the tribes making war along the Bozeman Trail, and not to all Indians of the West.) [14:  James Bridger, “Indian Affairs in the Powder River Country.” Army and Navy Journal 4, no. 45, June 29, 1867, quoted in full in Peter Cozzens, ed. Eyewitness to the Indian Wars, 1865-1890, vol. 4, The Long War for the Northern Plains. (Mechanicsburg, Pa.: Stackpole Books, 2004), 90-92. Bridger according to most accounts was illiterate; more likely he told someone these opinions, and the person sent them in to the magazine in the form of a letter. ] 


Regardless of the old scout’s view, Indian policymakers in Washington and the West were split over whether to take a warlike or peaceful approach. “We go to them Janus-faced [i.e., two-faced],” wrote an editor of the Army and Navy Journal. “One of our hands holds the rifle and the other the peace-pipe, and we blaze away with both instruments at the same time. The chief consequence is a great smoke—and there it ends.”

Peace sentiment was widespread in the East, in the U.S. Senate and in the Department of Interior and its Indian Bureau. Public opinion among whites in the West favored warlike approaches like Bridger’s, as did the U.S. House of Representatives and top Civil War generals Grant, Sherman and Sheridan, still serving in the Army.

A new peace commission

In January 1867, just weeks after the Fetterman fight, the Senate’s Indian Committee had issued a report noting that tribal populations were declining thanks to loss of lands, scarce game, whiskey and disease; that most fights and wars came from white encroachment or white provocation; that only a civilian-run reservation system aiming to “civilize” Indians and teach them to farm could solve these problems—and that soldiers were no good at running such things.

After another report and more jockeying between military and civilian interests, Congress, as we saw earlier, established a new peace commission and gave it the task of identifying and removing the causes of hostility—and confining the tribes on reservations. The law made it clear that if the commission was unsuccessful, the Army would be turned loose on the tribes once more.

In October 1867 the southern tribes, Kiowa, Comanche, Southern Cheyenne and Southern Arapaho, signed a treaty on Medicine Lodge Creek in south-central Kansas. All four would be confined to reservations in the Indian Territory—what is now Oklahoma—but could continue to hunt anywhere south of the Arkansas River.[footnoteRef:15] [15:  Ellis Hein “The Battles of Platte Bridge and Red Buttes” and “Connor’s Powder River Expedition of 1865,” WyoHistory.org; Utley, The Indian Frontier, 96-118; “We go to them Janus-faced . . .”, 101; Troyer, “Treaty of Fort Wise.”] 


The Fort Laramie Treaty of 1868

Early in 1868, government commissioners learned that Red Cloud and the Oglala Lakotas would be willing to meet with them in the spring at Fort Laramie. Commissioners paid Friday $315 to contact the Northern Arapaho bands with a clear ultimatum: Sign a treaty or there would be no more provisions. On April 29, the first Lakota chiefs signed the document. On May 10, 1868, 150 lodges of Northern Cheyenne and Northern Arapaho arrived at the fort.

Signing for the Northern Arapaho people were Medicine Man, Black Bear, Little Wolf, Littleshield and Sorrel Horse. Spotted Tail signed for the Brule Lakota, but no other important Lakota leaders signed that spring and summer. Finally, in November, four months after the commissioners had left, Oglala leaders Red Cloud and Man Afraid of His Horses came to Fort Laramie and signed the document. The provisions included the following:
	
· The tribes would stay peaceful and would be held responsible for Indian depredations against whites.
· The government would provide annuity goods for 30 years, plus schools, farm equipment and rations for Indians who settled permanently on the reservations. 
· Fort Phil Kearny and the other two forts on the road to the Montana gold fields would be closed and all the soldiers would leave.
· A large reservation for the Lakota would be set aside on the west side of the Missouri River in Dakota Territory—the western half of present South Dakota.
· The tribes, including the Arapaho, could continue to hunt in the territory north of the North Platte and east of the Bighorns, that is, the Powder River Basin. It would be declared “unceded Indian territory” and would be closed to whites.
· The Arapahos agreed to settle within a year at one of three places: on the Missouri with the Lakotas, on the Yellowstone with the Crows or in Indian Territory with their southern Cheyenne and Arapaho relatives.

In the meantime, the Northern Arapaho, who disliked all three reservation alternatives offered them, continued to hope the government would find them a reservation of their own.[footnoteRef:16] [16:  Loretta Fowler, 46-47; Kappler for text] 


Part II: Land Cessions and Lawsuits

Grant’s peace policy

Soon after taking office in March 1869, newly elected President Ulysses S. Grant, former general of all the Union armies in the Civil War, was approached by a variety of Quaker, Episcopalian and other Protestant reformers. Recent strife on the plains showed clearly that making war on native people produced no better results than diplomacy had, they argued. They pressed Grant to back policies outlined in two recent Congressional reports: Concentrate populations of Indian people on reservations, “civilize” them there with schools, Christianity and agriculture and clean corruption out of the Indian Bureau. And finally, replace the treaty system with something more flexible that, supposedly, would better meet the needs of the Indian people.

Early on, Grant placed 18 Quakers and 68 Army officers in Indian agent positions throughout the West. But after a squadron of cavalry attacked a Piegan Blackfeet village on the Marias River in northern Montana Territory in January 1870—killing 173 people, mostly women and children and many of them sick with smallpox—Congress, in shock and backlash, outlawed the appointment of any Army officers to civil posts. Grant divided all the agency positions among different Protestant denominations. By 1872, 73 different Indian agencies had religious agents. It was a constitutionally dubious alliance between state and church that would have profound effects on Indian people in the coming decades.[footnoteRef:17] [17:  Stamm, 53,58; Utley, 130-132.] 


Shoshones come to their Warm Valley

Unlike most reservations, the new one at Wind River had far more white people than native people living on it year roundyear-round. One historian estimates as many as 5,000 people lived in the gold-mining camps around South Pass and in the Wind River Valley 40 miles north, where they were beginning to raise crops and livestock to feed the miners.[footnoteRef:18]  [18:  Loretta Fowler, 48.] 


Eleven months after the Fort Bridger treaty was signed, Wyoming Territory got its first governor and Indian superintendent. John Campbell wanted the Eastern Shoshones to abandon their nomadic lives and settle on the reservation; at the same timetime, he hoped the tribe could be persuaded to give up the southern third or so of the reservation where so many whites already were living. Campbell also knew that before that would be possible, he would have to meet treaty obligations requiring that the government provide agency buildings, irrigation ditches and farm implements.

Washakie, meanwhile, was reluctant to move too quickly. He insisted the Eastern Shoshones be allowed to continue their old pattern of summers on Wind River and winters at Fort Bridger, where they could continue to receive their annuity goods.

With more and more whites coming to what is now southeast Idaho, meanwhile, Chief Taghee’s Bannocks and Pocatello’s Shoshones continued to hunt buffalo with—and draw their annuities with—the Eastern Shoshones during these years. The Bannocks eventually moved to a reservation around Fort Hall, in Idaho, in 1873; Pocatello’s band would join them there in 1876.[footnoteRef:19] [19:  Stamm, 59-61, 79-85.] 


Arapahos to Wind River—the first time

Like the Bannocks and western Shoshone bands that signed the 1868 Fort Bridger treaty, the Northern Arapaho that signed the 1868 Fort Laramie treaty were also left with promises—but no reservation. Arapaho chiefs Medicine Man and Black Bear continued to press for a solution. They suggested a possible reservation on the North Platte River in Wyoming Territory near Fort Caspar, now abandoned. Government agents suggested they instead join their ethnic cousins the Gros Ventres on Milk River in northern Montana Territory. One hundred sixty lodges of Arapaho people spent the winter of 1868-1869 there, but a smallpox outbreak sent them on their way again in the spring.

The Arapaho chiefs had their eyes on Wind River and were hoping for some kind of accommodation with the Eastern Shoshones. Looking for a solution, Gov. Campbell and U.S. Army Gen. Christopher Augur set up a meeting for Washakie with Arapaho leaders Friday, Medicine Man and Sorrel Horse for October 1869.

When the Arapahos arrived, however, Washakie was off hunting in the Bighorns, probably an indication of doubts about Arapahos moving to Wind River. Four months later, in February 1870, Arapahos Medicine Man, Black Bear, Sorrel Horse, Little Wolf and Knock Knees came for a second meeting. This time, according to Arapaho tradition, the Shoshones agreed for the Arapahos to settle—temporarily—on Wind River. Many Shoshones today say there was no such agreement at the time.

Northern Arapaho people began arriving in March. Soon, white settlers blamed them for Indian attacks that killed seven miners. On March 31 a mob of 250 vigilantes, together with some Shoshones, attacked two groups of Arapahos moving from their camp on Wind River to trade in Lander. About a dozen Arapahos were killed, including Black Bear.

Relations between the two tribes quickly deteriorated. The Arapahos began to leave. Medicine Man went to Fort Fetterman on the North Platte, and with the help of the trader and the post commander they convinced Territorial Gov. Campbell that Arapahos had played no part in the attacks on the miners.[footnoteRef:20] [20:  Stamm, 57; Loretta Fowler 47-48.] 


The end of Indian treaties

Meanwhile, back in Washington, Congress quietly did away with treaties with Indian tribes, depriving the tribes of their legal status as “domestic dependent nations.” This made the two treaties of 1868—at Fort Bridger and Fort Laramie—among the last two ever signed in the United States. The Army and the reformers alike had long favored this idea. It came about, however, as a way to solve a political problem. 

Since 1778, as we have seen, the U.S. government dealt with Indian tribes by means of treaties. Tribal power had been steadily slipping since the end of the War of 1812, however, and by 1870 it was clear to all sides that treaties were no longer agreements between sides of anything like equal power.

Congress’s immediate problem with treaties, however, was political and internal. The problem stemmed from the constitutional provision that only Senate approval was needed for a treaty to become law.  The House of Representatives had no say—but the House had to find the funds to pay for the food, goods and services the treaties promised.

In an act signed March 3, 1871, to fund the Indian Bureau that year, the House inserted an amendment barring the United States from ever again negotiating a treaty with an Indian tribe. Existing treaties—and their obligations—would continue with the same force of law. New agreements with tribes would be called just that—agreements.

Tribal approval, usually from this point on in the form of a majority vote of tribal members—would still be necessary before an agreement could go into effect. Even that system, however, was a blow to traditional, consensus-based forms of tribal government.[footnoteRef:21] [21:  Utley, 132; Flynn, 29-31.] 


The Brunot Cession

Back on Wind River, the new agents of the Indian Bureau faced a chronic problem: What to do about the white miners, storekeepers, stock-raisers and farmers living on reservation land? 

In 1869, to protect both whites and Eastern Shoshones from attack by the tribe’s long-term Lakota, Crow, Cheyenne and Arapaho enemies, the Army built and garrisoned Camp Augur, soon renamed Camp Brown, at the spot where Lander, Wyo., still stands. In the summer of 1870, after the troubles with the Arapaho, the Army established a second camp, Stambaugh, near the South Pass mining camps. 

Eastern Shoshones drew their annuity goods on Wind River for the first time that fall of 1870. Indian agents on the new reservation—the job turned over frequently—did little to curb the activities of the whites, who were now living illegally on Indian land. At the same time, the agents and Gov. Campbell began considering the idea of detaching the southern third or so of the reservation.

In the spring of 1871, James Irwin, a physician, former Quaker and now Episcopalian, arrived at Wind River as the first agent under Washington’s new Peace Policy. Late that year, he began enforcing the treaty provision allowing only authorized whites—agency employees, primarily—to live on the reservation. He warned saloonkeepers at Miner’s Delight to stop selling liquor to Indians, worked to keep white ranchers from grazing their cattle on reservation land and had post Capt. Torrey, commander at Camp Brown, order his troops to burn the shacks where a white squatter named Ted Ivens prostituted Indian women to the soldiers.

The backlash against Irwin was strong and led to countercharges from local whites of incompetence, fraud and graft. He was ordered to Washington in February 1872. He found sufficient support there, however, to order his opponents off the reservation when he returned in April.

In May, Congress authorized Felix R. Brunot, head of the Board of Indian Commissioners, to investigate the charges against Irwin—and just a few weeks later authorized Brunot to begin negotiating with the Shoshones for sale of the southern third or so of the new reservation.

Brunot and the Shoshones met in September 1872. By this time Washakie and his people really wanted three things. They wanted houses, which they thought would keep them more secure from attack by their tribal enemies, despite the fact that the treaty promised only that the government would build houses for agency employees; they wanted protection from those same enemies; and they wanted cattle. Talks went on for three days. But Brunot seems never to have really heard Shoshone requests for anything but cattle, according to historian Henry Stamm.

In the end, the Eastern Shoshone tribe gave up around 700,000 acres—the valley of the Popo Agie River and areas around the town of Miner’s Delight near South Pass. In return, they received promises of $20,000 worth of cattle and $5,000 in cash, to be paid in annual installments over five years.

Congress finally ratified the agreement in June 1874, and a survey of the new boundaries came in 1875. Cattle deliveries were slow in coming, however. And whites began taking up land in the ceded portions long before Congress finalized the deal. The local white economy began growing away from mining toward farming and ranching. The gold mines were about played out anyway. [footnoteRef:22] [22:  Stamm, 57-59, 64, 74-82, 92-95; Flynn, 33.] 


Northern Arapaho on the Move

By the winter of 1870-1871, meanwhile, the Northern Arapaho had left Wind River and were hunting in the Powder River Basin. But game was scarce. Friday’s band had joined the other Northern Arapahos by this time. With Friday as interpreter, the Arapaho leaders continued to cultivate friendships with Army officers, in hopes of winning their support.

In March 1871, Medicine Man, Friday, Littleshield and a new Arapaho leader named Black Coal agreed to draw their annuity goods with the Oglala Lakotas at the Red Cloud Agency near Fort Laramie. But the Oglalas treated them condescendingly. The Arapahos stayed out in the Powder River country as much as possible, despite the dwindling buffalo supply.

Fights on Trout Creek and Bates Creek

At the same time, Lakota, Cheyenne and most likely some Arapaho warriors continued sporadic raids on non-Indian and Shoshone people on Wind River. In 1872, a large raiding party attacked a Shoshone camp on Trout Creek, near the Indian agency. Shoshone scouts knew the raiders were coming, however, and sent the women and children up into the foothills of the Wind River Range to the west, for safety. Then they dug rifle pits inside their lodges, rolled up the bottom edges of their tipis and thus were able to fire out at the approaching raiders from solid defensive positions. The raiders were driven off. “We like to think we chased them all the way to Casper,” Shoshone elder John Washakie says, meaning, where Casper is now, 150 miles to the east,[footnoteRef:23]  [23:  WyoHistory.org Editor Tom Rea conversation with John Washakie, March 2018.
] 


In the summer of 1874, in apparent reprisal for Arapaho raids, about 160 Shoshone warriors—30 of them enlisted as Army scouts—plus 60 cavalry troopers from Camp Brown attacked an Arapaho village on Bates Creek in the mountains between the Bighorn and Wind River basins, northwest of the reservation. Arapaho men managed to gather at the top of a cliff, fire down on the attackers and drive them off. But many of the lodges were destroyed, 200 horses were stolen and, the Army estimated later, about 24 Arapaho people were killed.[footnoteRef:24] [24:  Fowler, 50-52
] 


Though the soldiers and Shoshone warriors counted the fight a victory, by further impoverishing the Northern Arapaho the battle led to a series of events that ended up limiting Shoshone control over the lands the Fort Bridger  TreatyBridger Treaty had guaranteed 

Custer and the loss of the Black Hills

In 1875, the Oglalas relocated to a new Red Cloud Agency and the Brules to a new Spotted Tail Agency, both in northwestern Nebraska, just south and outside the border of the so-called Great Sioux Reservation of the 1868 treaty. Northern Cheyenne and Northern Arapaho people, still lacking an agency or reservation of their own, mingled with the Oglalas at Red Cloud Agency. Rations there were poor, the annuity flour was so bad the Indians sold it for horse feed and some Arapaho children starved to death. Arapahos near Fort Fetterman killed and ate their horses and begged at the post.[footnoteRef:25] [25:  Loretta Fowler, 53-56; Utley 174.] 


In the summer of 1874, meanwhile, Lt. Col. George A. Custer had led an expedition of 1,000 troops through the Black Hills of Dakota Territory and found gold there. The next year, the government began negotiating with the Lakota for sale of the Black Hills. Among the Oglalas, Chief Red Cloud and others were ready to sign; Crazy Horse stayed out in the Powder River Basin and refused. In 1876, Army campaigns against the resisters resulted in the death of Custer and 267 of his men that June in Montana Territory at the Battle of the Little Bighorn.	Comment by Office 2004 Test Drive User: Added 8/22. Hope this is OK.

Government officials began pressing even harder on the tribes at the Red Cloud Agency for sale of the Black Hills. All were reluctant, but again it came down to an ultimatum: Sign or starve. Together with the Lakota and the Northern Cheyenne, the Northern Arapaho signed a document in September giving up their claims to the Black Hills. They agreed to settle with the Lakota near Fort Randall on the Missouri—or to head south to Indian Territory.[footnoteRef:26] [26:  Loretta Fowler, 56-58; Stamm, 127.] 


Shoshone and Arapaho scouts in the Great Sioux War

As the so-called Great Sioux War—of which Custer’s campaign was only a part—was conducted by the Army in the Powder River Basin, meanwhile, young Shoshone men from their reservation and young Arapaho men from the Red Cloud Agency realized that scouting for the generals offered both an honorable occupation and food for their families.

About 120 Shoshone warriors, led by Wisha, Nawkee and Luishaw, joined Gen. George Crook as scouts in his drive that ended at the Battle of the Rosebud, shortly before the Custer disaster. The Shoshone scouts received Army rations; while they were away, their families drew food rations from Army stores at Camp Brown.

For their part, Arapaho leaders still hoped that by cultivating friendships with officers they might find yet find Army support for a reservation of their own. 

Thus it was that both Shoshone and Arapaho scouts, together with 100 Pawnees and a few Lakota, were all with Gen. Crook during a campaign in November 1876 when his troops attacked a large Cheyenne camp under Dull Knife on the headwaters of Powder River. The Army pursued the remaining Oglala and Cheyenne bands through the winter. The following spring, all came in to the Lakota agencies. The wars of the northern plains were essentially over.[footnoteRef:27]  [27:  Loretta Fowler, 58-63; Stamm, 113-114. 128.] 


The Northern Arapahos, however, still had no reservation. 

The Northern Arapaho move to Wind River

According to the Arapahos, Gen. Crook in 1877 agreed to help them find a reservation on Tongue River, near the northern end of the Powder River Basin. Nothing would come of that, but other Army officers also pushed for a place for them north of the North Platte.

In September 1877, Friday, Black Coal, Sharp Nose and 16 Lakotas including Red Cloud and Spotted Tail traveled to Washington, D.C., to meet with President Rutherford B. Hayes and Interior Secretary Carl Schurz.

Black Coal made an eloquent plea for a home for the Northern Arapaho. “You ought to take pity on us and give us good land, so that we can remain upon it and call it our home,” he said to the president, the secretary and a group of Army officers.

Hayes approved a temporary location for the Arapaho that winter on the Sweetwater—on the route they would have to travel from the Red Cloud Agency to Wind River. By this time, James Irwin, agent on Wind River at the time of the Brunot cession, was now agent at the Red Cloud Agency. The Indian Bureau sent him to Wind River to talk with Washakie. According to Wind River Reservation farmer Fin Burnett, Washakie, Norkok, Wahwannabiddie, Moonhabe and Wesaw agreed to make peace with the Arapahos and to allow them a place—temporarily—on their reservation.

At Red Cloud Agency, the 950 or so Northern Arapahos were issued 155 cattle to feed them on their journey. They left Oct. 31, 1877. They arrived at Fort Fetterman Nov. 13; by Nov. 18, they had killed and eaten all the cattle. Gen. Crook approved an issue of guns and ammunition to the men so that they could hunt. They continued moving, andmoving and spent the coldest months of the winter near the Sweetwater-North Platte confluence, the country around Independence Rock.

On March 18, 1878, 21 lodges under Black Coal’s leadership arrived, with a military escort, on the Shoshone Reservation and camped two days’ travel from the agency headquarters at Camp Brown. 

Reluctantly, Shoshone Reservation Agent James Patten issued rations for the Arapaho. Within a few weeks, leaders of both tribes met informally. Patten reported the Shoshones continued to object, but were willing accept the Arapaho, for now. Both tribes continued to hope for a meeting with Gen. Crook—and a better solution. By May, most of the rest of the Arapahos had arrived on Wind River.[footnoteRef:28] [28:  Loretta Fowler, 63-67; Stamm, 128-129; Burnett is mentioned on 129.] 


“Thus began,” writes ethnohistorian Loretta Fowler about the Northern Arapahos, “a struggle to subsist on short rations, to counter the Shoshones’ efforts to have them removed, and to resist the government’s attempts to undermine tribal institutions.” As for the Eastern Shoshones, they too faced a short food supply and government pressure against their traditions—and they were now forced to share their reservation with these newcomers, their enemies in warfare only a few years earlier, whether they liked it or not.

Reform politics and the General Allotment Act

In 1883, a group of Protestant reformers began meeting every fall at a resort on Lake Mohonk in the Catskill Mountains north of New York City. These included many clergy, as well as academics, merchants, bankers and a few tycoons. They thought much like the reformers who had pressed President Grant for a peace policy a decade and a half before. They valued progress, hard work, Christian living and private property, and they considered themselves deeply committed to the future of Indian people.

 These reformers, historian Robert Utley notes, “saw nothing worth saving from the past, and they had not the slightest doubt of the rightness and righteousness of their vision of tribal destiny.”

Among the Lake Mohonk reformers was U.S. Sen. Henry L. Dawes of Massachusetts. He enthusiastically went along with the reformers’ agenda, which began with Grant’s peace policy but had roots reaching back to colonial times. The policy’s main goals were  “were “civilizing” Indian people through several means: self-sufficiency through agriculture; education; Christianity; protection of rights and punishment for transgressions as understood in English common law; and—key to all the rest—individual ownership of separate, individual plots of land.

In order to make these changes possible, Dawes and the other reformers agreed, it would be necessary to do away entirely with tribes and tribal identity among Indian people. The family would now be the basic unit. It would also be necessary, eventually, to do away with reservations. This would allow tribes to be more easily assimilated and absorbed into the general United States population and culture. By making these changes, the reformers thought, the Indian Bureau and all government bureaucracies dealing with Indian policy would be quickly purged of their incompetence and corruption and would wither away.

Finally, once Indian land could be divided and allotted to individual Indian owners, the so-called surplus land—of which there would be a great deal—could be thrown open for white homesteaders. With the exception of their small, individual plots, the tribes would lose all the rest of their land. “This argument,” Utley writes, “appealed to almost everyone.”

On Feb. 8, 1887, President Grover Cleveland signed the Dawes General Allotment Act into law. These are its main provisions:

· Reservations would be surveyed and areas on them classified according to whether they were suited to farming or grazing.
· For farming, heads of families would qualify for individual allotments of 160 acres, single males 80 acres and children 40 acres each. For grazing lands, the allotments would be twice that large.
· Title to those lands would be held in trust by the government for 25 years. The idea was that this would protect the holders of the allotments from unscrupulous whites until the Indian people were sufficiently “civilized” to make good choices in their own interests.
· After the 25 years, allotment holders would receive clear title to the land.
· If land still remained unallotted four years after the process began on a reservation, the government could choose specific plots for any individual who, up to that point, had not chosen an allotment.
· After the allotment process was complete on a reservation—or before, if the secretary of Interior approved—the government could legally negotiate for the purchase of so-called surplus land, andland and open those lands to white homesteading.
· Proceeds from the sale of these lands would be used for the benefit of the tribes, with the paternalistic understanding that the government would determine what would constitute benefits.
· Indian people who took up allotments would become United States citizens, subject to the civil and criminal laws of the states and the federal government. 

The idea of allotting lands to individual Indians was not new, but the end result—free and clear title as well—was new. To supporters in Congress and elsewhere, this looked like a positive change. True ownership as understood under Anglo-Saxon laws would theoretically protect individuals from abuses like the ones that had afflicted the Cherokee 50 years earlier, for example, when they were separated from their land and shipped west on the Trail of Tears. It would also, reformers agreed, bolster Protestant ideals of hard work and people’s enjoyment of the fruits of their own labors, in contrast to tribal customs of always sharing with neighbors, friends and kin.

At one of the Lake Mohonk conferences, Amherst College President Merrill E. Gates had argued that Indians need to be taught to be “intelligently selfish.” They should be “got out of the blanket and into trousers,” he said, “and trousers with a pocket in them, and with a pocket that aches to be filled with dollars!”  [italics in the original]. 

But Congress was by no means unanimous in its support for the new law. Members of the House Committee on Indian Affairs who disagreed with the proposed legislation issued a minority report. “The real aim of the bill is to get land out of Indian hands and into the hands of white settlers,” the dissenters wrote. “If this were done in the name of Greed, it would be bad enough, but to do it in the name of Humanity, and under the cloak of an ardent desire to promote the Indian’s welfare by making him like ourselves, whether he will or not, is infinitely worse.” 

Congress on its own—not being required to seek tribal approval—continued making amendments to the Dawes Act. Laws passed in 1891 and 1895 provided that any allotments not used productively, in the judgment of government agents, could be leased to others. Any individual who did not occupy, use and improve the land could lose his allotment.

Later, Theodore Roosevelt would call allotment “a mighty pulverizing engine, to break up the tribal mass.”[footnoteRef:29] [29:  Quoted in Charles Wilkinson, Blood Struggle: The Rise of Modern Indian Nations, (New York: W.W. Norton & Company, 2005), p. 43.] 


After the turn of the century, all these developments mattered a great deal on the Wind River Reservation. But first, the government approached the tribes for still more land. Lands in tribal hands nationwide before the Dawes Act totaled about 138 million acres. By 1934, after nearly 50 years of allotment, only 48 million acres remained in tribal hands.[footnoteRef:30] [30:  Utley, 196-207, “intelligently selfish,”  and “This argument appealed …”, 205. Loretta Fowler, 87; Flynn, 21-23, “If this were done in the name of Greed …”; figures on acreage of tribal lands before and after allotment, 23. ] 


The skepticism of the congressmen who saw the Dawes Act as primarily a way “to get land out of Indian hands” apparently was justified.


Sale of the hot springs

By 1885, the buffalo had disappeared entirely from the Wind River valley and, but for a few hundred head, entirely from the West. Due in part to graft, the rations that both the Northern Arapahos and Eastern Shoshones drew at the Shoshone Agency continued to dwindle. Shoshones and Arapahos alike, Capt. William Quinton wrote to the Secretary of War in 1889, were in “a state of semi-starvation.” Individuals by then were receiving about a pound of beef and 10 ounces of flour per week. By 1890, those amounts were down to 14 ounces of beef and eight ounces of flour.

Once the Dawes Act passed in 1887, Arapahos understood immediately that allotment could be a route for them to gain full ownership and guaranteed rights to reservation lands. The Shoshones adamantly rejected the idea. They worked in these years for some way for them to sell the Arapaho-occupied half of the reservation to the government, or to simply divide the reservation in half—and be compensated for it.

For their part, the Northern Arapahos clung to the hope that Gen. Crook would find them a reservation on Tongue River. They also knew Shoshone Chief Washakie was pressing government officials to move them away from Wind River. After Crook died unexpectedly in 1890, both tribes were more willing to bend to government pressure to begin selling off reservation lands.

In 1891, both tribes met with a government commission to begin negotiations. Arapaho leaders saw land sales as a way to obtain money and services, as well as government recognition that they had a right to be located where they were. Shoshone leaders directly challenged the Arapahos’ right even to be at the meeting, let alone to be living in the valley.

Both tribes were now entering extremely difficult times. Weak from malnutrition, plagued by bad sanitation practices resulting partly from their newly sedentary lives, they fell victim to diphtheria, influenza and measles. The Eastern Shoshone population, according to agency figures, fell from 1,250 in 1885 to 841 in 1900—a loss of a full 32 percent. Northern Arapaho numbers fell from 978 to 801 over the same time—a 14.6 percent decrease. Measles killed 152 people in 1897 alone.

At the 1891 meetings, both tribes agreed to sell 1.2 million acres of reservation land north and east of the Big Wind River, which would leave them 900,000 acres. The tribes managed to deflect a move by the government commission chairman, John Woodruff, a local rancher and merchant, to include in the sale a strip of good land on the south side of the river between Mill Creek and the North Fork of the Popo Agie. Money from the entire sale was to pay for schools and cattle herds for the tribal people, with the rest to be placed in interest-bearing accounts.

The tribes were willing to agree to these terms as they needed money to buy food.  They were relieved at the idea of defending a much smaller portion of land from invasion by white-owned cattle—by now a chronic problem. At this time the demand from local and government whites to sell the land was, historian Henry Stamm writes, “tremendous.”

Persuaded perhaps by Woodruff’s complaints about not getting the land he wanted, however, Congress refused to ratify the agreement.

The Indian Bureau tried again two years later, pushing for an even larger sale of 1.6 million acres, including the strip Woodruff had wanted earlier. Although the food shortages worsened each year and deadlines loomed at the end of the century when, under the 1868 treaties, government annuities would disappear entirely, both tribes nevertheless refused the deal.

By the mid-1890s, local whites had begun to covet the magnificent hot springs just downstream from the mouth of Wind River Canyon—site of present Thermopolis, Wyo., then the northeast corner of the reservation. The whites wanted to develop the springs into a resort. That country north of Wind River Canyon and the Owl Creek Range had little value to the tribes by then, as its buffalo herds were long gone. James McLaughlin, veteran government negotiator with Indian tribes around the West, began talks with Shoshone and Arapaho leaders.

McLaughlin offered $50,000 for 10 square miles—64,000 acres of land. Both tribes were now only two years from the end of their annuity payments under the 1868 treaty. Washakie and the Eastern Shoshone wanted cash; Sharp Nose and the Northern Arapahos wanted cattle and rations. McLaughlin upped the offer to $60,000. On April 21, 1896, of the 457 men in both tribes over the age of 18, 180 Shoshones and 93 Arapahos agreed to sign—just under 60 percent of the adult male population. 

As part of the settlement of this agreement, there were to be up-front payments in cash and cattle, with the rest to come in five annual installments. Rations were to be extended five more years. But the later payments “were not forthcoming,” according to historian Loretta Fowler.

Equally important, the sale itself gave the presence of the Northern Arapaho tribe on Wind River an unofficial but semi-permanent status it had not enjoyed before—a status that still had no legal basis. The 1868 Treaty of Fort Bridger had guaranteed the Eastern Shoshones, together with “such other friendly tribes or individual Indians as … they may be willing, with the consent of the United States, to admit amongst them” exclusive rights to live on the reservation lands. Now the government, out of a need for expediency, was dealing with both tribes as equal partners. Eventually, three decades later, the question would be sorted out by the U.S. Supreme Court.[footnoteRef:31] [31:  Stamm, 238-243, population figures, 238-249; Loretta Fowler, 87-104, “a state of semi-starvation,” 88, “were not forthcoming,” 93. “1896 Big Horn Hot Springs Land Cesssion Agreement…” Jackson Hole Historical Society and Museum. Accessed Dec. 8, 2017 http://jacksonholehistory.org/wp-content/uploads/1896-cession.pdf. ] 


The 1905 agreement ceding land north of the Wind River

Chief Washakie died in 1900. After his death, superintendents on Wind River continued to call meetings of leaders of both tribes together when it came time to discuss rations, land cessions, leases and more. 

In April 1904, McLaughlin returned with a new government proposal.  He urged the tribes—meeting jointly, though the Arapahos still had no official status—to cede nearly 1.5 million acres of land, that is, about 2,300 square miles, north of Big Wind River. This would still leave them more than 800,000 acres south of the river, and should, he said, bring them total revenues of more than $1 million.

The tribes needed money more than they needed the land. Many of the leaders were ready to sign. One, however, held out. With Black Coal having died in1893 and Sharp Nose in 1901, Lone Bear was now head council chief of the Northern Arapahos. He said the land was worth twice what McLaughlin was offering. Yellow Calf, not yet an Arapaho council chief, suggested compromise. Sherman Coolidge, a Northern Arapaho who had been raised by whites, educated in the East, had become an Episcopal priest and returned to the reservation as a missionary, spoke at the meetings in favor of McLaughlin’s proposal.

During negotiations, Lone Bear’s wife was taken ill and he left; many Arapahos left with him. For the agreement to be valid, a majority of all the adult male tribal members on the reservation needed to sign. In the end, McLaughlin obtained signatures on the agreement from 202 of 247 eligible Shoshone men but only 80 of 237 Arapaho men—a majority from the reservation, but only a small minority of Arapahos.	Comment by Office 2004 Test Drive User: Revised 8/22

Congress amended, then approved the agreement on March 3, 1905. Its provisions included:

· The tribes ceded all the land north of the Wind River down to the mouth of the Popo Agie, as well as the southeast corner of the reservation from the mouth of the north fork of the Popo Agie to the reservation’s southern boundary.
· Individual tribal members who owned land on the ceded portions would be paid for it. The government would buy that land at $1.25 per acre in amounts up to 640 acres. In addition, the government would pay all Arapahos and Shoshones $50 each—per capita—as soon as possible or within 60 days after the rest of the ceded lands were opened for sale to white homesteaders.
· Money from government leases on ceded portions would also go to the tribes.
· Using the revenue from the homesteaders who purchased the lands, the federal government would secure state of Wyoming water rights for the tribes—so that Indian lands south of the river could be legally irrigated under Wyoming law.
· Land for homesteading was to be sold to whites for $1.50 per acre if it sold in the first two years, $1.25 if it sold in the next three, $1 per acre if it sold in the three years after that, and after eight years the land would be sold to the highest bidder.
· From these revenues, the government, according to the agreement, would reimburse itself $85,000 for the per capita payments, $35,000 to cover the cost of surveying the ceded lands, and $25,000 to start work on irrigation ditches for tribal lands south of the river. Revenue after that would flow to tribal accounts, from which the Indian Bureau would spend up to $50,000 for livestock and up to $50,000 for schools. Remaining funds could be spent on rations, if needed.
· There would be a public accounting every July, and the spending levels could be renegotiated after 10 years.

Lone Bear sent a message to Washington March 6: “We think treaty ratified by Congress not agree with original treaty signed by tribe.” By “treaty” he was referring to the recent, 1905 agreement; his point was that changes had been made in what he thought he had agreed to. Near the end of the next year, tribal elders protested that they still had not received any per capita payments nor any revenue from the sale of part of the ceded lands that had been sold as town lots in the new town of Riverton.

When the per capita payments finally did come, the Indian Bureau withheld from many families the payments for children, apparently as a way to restrict the amount of cash flowing to families. Indians were too “indolent and imprudent,” bureau officials declared, to manage their own affairs. Per capita payments for the children would finally be approved in 1909.

Ceded lands, in accordance with the agreement, were thrown open for homesteading the year after the tribes signed the document. That same year, 1906, the Chicago & North Western Railroad reached Lander from Casper. On the edges of the Wind River Reservation, the towns of Shoshoni, Riverton and Hudson were founded in 1905 and 1906. Families with high hopes began pouring in to homestead the soon-to-be-irrigated land north of the river.

An irrigation project of 300,000 acres was originally planned. Homesteaders were attracted by low prices of $1.50 per acre. The state of Wyoming, which owns the water under Wyoming law, awarded the contract for the first two canals to a new company, the Wyoming Central Irrigation Company. The company offered water to the farmers for a fee, with plans to use those fees to continue building the irrigation system. The farmers balked, wanting to wait to pay fees until water was actually available to them. Lawsuits followed. Most of the original homesteaders simply left.

Under the 1905 Congressional act, proceeds from land sales north of the river were to go to the tribes partly to finance irrigation on newly allotted lands south of the river. When the sales produced much less than the projected revenue, the tribes did not receive the expected amount of payment for the ceded lands, nor did they receive the promised cattle or the ditches and water rights they had been expecting.

Even so, the Indian people were charged irrigation fees whether or not they used the new ditches, as government officials by this time were hoping to recoup from the Indians losses it faced as a result of the sluggish land sales.

That is, instead of reimbursing the tribes for lands they’d already given up, the government charged the allottees for bringing water to their plots—before the water ever arrived.

If the Indians could not pay the fees, officials pressed them to sell the land. White speculators, seeing possible opportunity in the situation, advertised for buyers in eastern cities. Many allottees sold their lands for a fraction of their worth.

The U.S. Bureau of Reclamation stepped in to begin rescuing the project in the 1920s; Diversion Dam was built in 1923, a power-generating reservoir in 1926, and a canal was begun around that time, to carry water toward the lands north of the river. The Wyoming Central Irrigation Company, meanwhile, failed completely by 1928. Not until the 1940s, when water was actually available on the lands north of the river, would farmers come back.[footnoteRef:32] [32: 
 “Land Cession Agreement of 1904,” Jackson Hole Historical Society and Museum. Accessed Dec. 8, 2017 at http://jacksonholehistory.org/wp-content/uploads/1904-agreement.pdf. Geoffrey O’Gara, What You See in Clear Water, (New York: Knopf, 2000), 31-39; Loretta Fowler, 93-96, 129-131; Flynn, 34; Stamm, 243; Jackson Hole Historical Society and Museum. “Wind River Reservation, 1900-1920s.” An Introduction to Wind River Reservation. Accessed Dec. 3, 2017, at http://jacksonholehistory.org/an-introduction-to-the-wind-river-indian-reservation-of-wyoming/.   ] 


20th century changes in tribal government

In the early decades of the 20th century, Indian Bureau officials steadily pushed all tribes to move away from their consensus-based traditions of leadership toward forms of representative government more like ones white people used. Indian Bureau superintendents on Wind River in the 1920s pressed for establishment of a joint business council, with six members elected to the council from each tribe. Both tribes complied, and the joint business council then met regularly to deal with matters affecting both tribes. At the same time, both tribes continued to resist representative government by leaving ultimate sovereignty and authority vested in their general tribal councils, which were composed of all members of the tribe. 

In the 1920s and early 1930s, Shoshone Agency Superintendent Ruben Haas worked to persuade the two tribes to adopt individual constitutions and bylaws based on United States representative forms of government. These systems would have given more power to the business councils, allowing them to proceed without input from the general councils. Haas tried in 1925, 1931 and 1934, each time presenting a draft constitution with more radical changes than the preceding one. The proposals also included moves toward more independence from the Indian Bureau. In the end, all three drafts failed to win approval from either the bureau or the tribes.

In 1934, a reform-minded Congress, during the second year of President Franklin D. Roosevelt’s New Deal, passed the Indian Reorganization Act, which aimed at more autonomy and self-determination for all tribes in the nation. The law called for Indian lands and resources to be better preserved, established a credit system and vocational education for Indian people, and provided for tribes to incorporate and form businesses. Tribal lands were no longer to be allotted to individuals; instead, all reservation lands would be held in trust by the government. All tribal constitutions required approval by the Department of Interior and its Indian Bureau. The new law allowed the tribes a year to choose by majority vote whether to accept these changes.

Nationwide, 258 different tribes voted. Of those, 181 voted to accept. Both tribes on Wind River, the Northern Arapaho and the Eastern Shoshone, were among the 77 tribes that rejected the changes. At least in part, according to historian Janet Flynn, their vote reflected a deep distrust of the U.S. government and its Indian Bureau. Virtually all treaties and agreements with both tribes had been broken one way or another, the tribal members felt, and they were especially skeptical of placing large sums of tribal money in trust with the government. Also, the so-called self-determination offered by the government did not seem genuine if every detail of any new tribal structure would require bureau approval.[footnoteRef:33]  [33: Flynn, 38-49;  JHHSM, “Wind River Reservation 1900-1920s,” “Wind River Reservation 1927-1940.” ] 


Given what had happened in the past, members of the Arapaho and Shoshone tribes must have seen little reason to trust the U.S. government to keep its promises in the future.

The Tunison suit and settlement

During the1930s, meanwhile, the question of the legality of the Northern Arapaho presence on the Shoshone Reservation at Wind River finally came to a head.

In 1928, Congress allowed the Eastern Shoshone Tribe to sue the U.S. government for violating provisions of the Fort Bridger Treaty of 1868, under which the Eastern Shoshone bands gave up a reservation of more than 44 million acres for exclusive rights to a 3-million-acre reservation on Wind River.

George Tunison, attorney for the tribe, argued that without the Shoshone Tribe’s approval, the Indian Bureau had allowed the Arapaho to settle permanently at the Shoshone Agency in 1878. From that point on, the government treated both tribes—unofficially and, the Shoshones argued, illegally—as equal beneficiaries of resources, with Arapahos sharing in Shoshone annuity payments from the land cessions of 1896 and 1905, and in the individual allotment of reservation lands.

The case took years to move through federal courts. In 1937, the U.S. Supreme Court finally ruled in the Shoshones’ favor. Arapahos, historian Loretta Fowler writes, were relieved. “They had long smarted under Shoshone accusations of trespass.” Now, they could no longer be seen as interlopers. Their presence on the reservation was affirmed by the court—and the Shoshones would be compensated for having shared their reservation for six decades.

As part of the settlement, the Shoshones now had to recognize the Arapahos’ right to live on Wind River. And the name of the reservation was officially changed to the Wind River Agency.

Congress approved details of the settlement in a separate law passed July 27, 1939, which included the following provisions:

· After attorney fees were taken out and some funds added in for accrued interest, the Shoshone Tribe would receive about $4.2 million in compensation for 61 years of Arapaho presence on Wind River.
· Of that amount, $1 million would be set aside to buy back land within reservation boundaries.
· Each member of the Shoshone Tribe would receive $2,450. Of that amount, $100 would be paid in cash, and $1,350 would be available as credit toward buying land, housing, seed, livestock or support for the old and infirm. In addition,
$1,000 would go into an account kept for each Shoshone member, to be spent for purposes approved by the secretary of the Interior, which in practice meant the Indian Bureau.
· $125,000 would be placed in a fund that would be used to provide loans to tribal members.
· The remainder would be placed in a capital reserve fund to be spent on projects or other purposes with the approval of the secretary of the Interior.[footnoteRef:34] [34:  Flynn, 36; Loretta Fowler, 196-197, “They had long smarted . . .”, 197.] 


The Arapaho Ranch

Soon after the U.S. Supreme Court case settlement was final, the joint business council began using some of the funds to buy back land in the parts of the reservation ceded in the 1905 agreement. As part of these dealings, the Indian Bureau pressured the Northern Arapahos to borrow $500,000 from the Shoshones at 4 percent interest so that both tribes could be making the purchases jointly.

In April 1940, the secretary of the Interior ordered that 1.25 million acres of land that had been ceded to the government in 1905, but was not yet in private hands, be returned to joint tribal ownership.

The Indian Bureau began negotiating for purchase by both tribes of a large ranch near the northeast corner of the reservation. The Arapahos’ contribution to the purchase was to be spent from the $500,000 they had borrowed from the Shoshones. Historian Fowler notes that Arapahos who sat on the business council grumbled that the price was too high; Shoshones, angry because they’d received so little cash from the Tunison settlement, resented being pushed into helping the Arapahos.

The land was to be owned jointly by the two tribes. The ranch business was to be owned by the Arapahos and its profits were to go to them only.

The purchase was completed in 1940. The Indian Bureau turned the running of the operation over to a white manager, who for a long time refused to hire Arapahos as he thought them unreliable. The bureau officials had wanted to use the ranch income to help individuals start ranches of their own. Tribal leaders saw this idea as divisive, however, and insisted instead on per capita payments—dividends, essentially— to all Arapahos. Payments began in 1947. By the mid-1960s, most workers were Arapaho and profits were steady. The ranch, headquartered on Owl Creek in the Hamilton Dome area northwest of Thermopolis, now covers around 300,000 acres and raises grass-fed, non-hormonal beef.[footnoteRef:35] [35:  Loretta Fowler, 197-198; Arapaho Ranch website, http://www.arapahoranch.com. ] 


Per capita payments for all tribal members

A sign of the government’s increasing—if reluctant—understanding of the humanity of tribal members came in 1947, when Congress approved regular per capita cash payments to tribal members from revenues accrued from resources belonging to both tribes. Mostly these revenues came from oil royalties, in addition to the proceeds from the Arapaho Ranch. The approval was only for an experimental five years. After that, the situation would be re-evaluated to see how prudently the members were spending their money.

In 1951, payments were approved for five more years, with revenues from other sources—grazing leases, for example—added as well. Finally, in 1959, after many years of resistance from the Indian Bureau, the system was made permanent, and payments were made monthly.

Part of the 15 percent of tribal income not distributed to the members in per capita payments was reserved, first, to provide help for the needy and second, to hire experts and lawyers for any future battles for tribal rights and resources.[footnoteRef:36] [36:  Loretta Fowler, 201-209.] 


A final Arapaho claim

In 1955, the Northern Arapaho, Southern Arapaho, Northern Cheyenne and Southern Cheyenne tribes brought an action before the Indian Claims Commission, a federal board with judicial powers established after World War II to allow Indian people to bring claims against the United States for compensation for lands lost or other damages suffered in the past—often the distant past. The two Arapaho and two Cheyenne tribes claimed the government had never fully compensated them for the loss of all the land between the North Platte and Arkansas guaranteed them in the Fort Laramie Treaty of 1851, the first of the four treaties discussed in this paper.

In 1961, the commission agreed that the treaty had only extracted from the tribes a promise that white travelers could travel freely over Indian lands, and that after the tribes ceded those lands— the two southern tribes, as we have seen briefly, in the Fort Wise Treaty of 1861 and the Medicine Lodge Treaty of 1867, the two northern tribes in the Fort Laramie Treaty of 1868—the tribes were never paid the lands’ full value. All four claimants agreed the land value should be set as of Oct. 14, 1865, minus the payments made to the northern tribes under the terms of the 1868 treaty.

Dividing the settlement by population, the Northern Arapaho qualified for about a quarter of it—24 percent. After long negotiations between government and tribal lawyers reached a compromise, the claims commission set the Northern Arapahos’ share of the settlement at $5.08 million, claims commission documents show. Of that amount, both sides agreed, the government was entitled to $1.85 million to “offset,” in the legal language of the settlement, what it had spent compensating the Eastern Shoshone Tribe in the Tunison settlement of 1939.

 That left $3,230,000 for the Northern Arapaho Tribe, out of which it paid $318,400 in attorneys’ fees, bringing the tribe’s share down to $2.9 million—enough, according to historian Loretta Fowler, for per capita payments to Northern Arapaho tribal members of $124 per month for a year.

Many northern Arapahos still believe, therefore, that they paid twice for the right to live on their own reservation—first, in the Fort Laramie Treaty of 1868, when they gave up 49 million acres promised them in the Fort Laramie Treaty of 1851 in exchange for a reservation of their own that they never received—and second, by means of the offset that went to the government to reimburse it, in part, for its payments to the Eastern Shoshone Tribe under the 1939 settlement—to compensate the Shoshones for the long Arapaho presence on Wind River.

It must have taken remarkable persistence and some very good lawyering for the four Arapaho and Cheyenne tribes to prevail in that case at that time. Beginning in the early 1950s, Congress, led by U.S. Sen. Arthur Watkins, Republican of Utah, worked hard to do away with tribes and tribal governments altogether—proclaiming them roadblocks to Native American freedom and progress. The process was called termination. By the late 1960s, when the practice died out, Congress had enacted statues terminating the existence of more than 100 tribes.  The thinking went directly back to the Lake Mohonk reformers of the 1880s and the results—the separation of Indian people from their land—were very much the same.[footnoteRef:37] [37:  Wilkison, 57-86.] 


Fortunately for the Eastern Shoshone and Northern Arapaho, termination had no success on the Wind River Reservation.   

Tribal water rights on Wind River

In 1977, an assertion of rights to groundwater near Riverton by the Eastern Shoshone and Northern Arapaho tribes led to yet another a mammoth court case with its roots in treaty law.

After the case wound for twelve years through state and federal courts, the U.S. Supreme Court confirmed a Wyoming Supreme Court ruling that the Fort Bridger Treaty of 1868 guaranteed the Eastern Shoshone and Northern Arapaho tribes rights to most of the water in the Wind River basin, quantified at 500,000 acre-feet per year, with half of that amount based on existing irrigation on the reservation, and half based on potential future irrigation projects. (An acre-foot is enough water to cover an acre of land in water a foot deep.)

The courts’ 1989 ruling confirmed that the tribes’ water rights, dating as they do to 1868, were senior to—that is, better than— the state water rights of all other users along the Wind River, including the rights of non-Indian irrigators who had been watering their crops for generations. Though the words “water” or “water rights” appear nowhere in the text of the 1868 treaty, the courts confirmed the tribes’ water rights based on 80 years of U.S. Supreme Court decisions interpreting treaties and agreements creating Indian reservations to “reserve” rights to water for tribes’ present and future use. 

With the new ruling in hand, the tribes promptly enacted a tribal water code, established a local water board and moved to dedicate a portion of the future-use rights to instream flow. The goal was to keep some water flowing to support fish in the Wind River. A key concern was a stretch just upstream of Riverton, which otherwise was often drained nearly dry in some years by non-Indian irrigation districts.  When the state engineer—the state’s top water officer—failed to enforce that right as the tribes sought, the tribes took the issue back to court. The Wyoming Supreme Court ultimately ruled in 1992 that the tribes could not use their “future” water right for instream flow.

The ruling was fractured, with the five justices writing five opinions. The majority, however, said that the water rights reserved under the 1868 treaty were for agricultural use, since making Indian people become farmers was one of the prime purposes for creation of the reservation in the first place. In a vigorous dissent, Justice Michael Golden called the majority decision a “deliberate and transparent effort to eliminate the political and economic base of the Indian peoples under the distorted guise of state water law superiority.”[footnoteRef:38] [38:  In re the General Adjudication of All Rights to Use Water in the Big Horn River System, 835 P. 2d at 304 (Big Horn III), quoted in MacKinnon, Anne, “Eyeing the Future on the Wind River.” Wyoming Law Review, 15:2, 2015, 548.] 


Two sovereign tribes and the curve of power

Maps of reservation boundaries in North America show a clear progression: First there were no reservations, then large ones, then smaller ones and after that, some disappeared entirely and the rest are smaller still.  The wide gap between Indian power and the power of the U.S. government, which first drew tribes to the negotiating arbors on Horse Creek near Fort Laramie in 1851, grew only wider for the rest of the century. By 1868, when the Northern Arapahos signed one treaty and the Eastern Shoshones another, the gap had widened more. With the Brunot Cession the Shoshones, under intense pressure from settlers and the territorial governor, signed away a full third of their reservation when it was barely four years old.

The Dawes Act, by dividing the landholding power of Indian people on Wind River into hundreds of small pieces, reduced their power much further. Allotment forced the tribes and individual allottees into still more difficult circumstances after the 1905 agreement, waiting for payments that seldom came while facing new debts and obligations that often forced them to sell their land. SoSo, their power—like the maps—became even more fragmented.

In his book, Blood Struggle, historian Charles Wilkinson describes a long arc of declining power among tribes in the United States that bottoms out in the 1950s and 1960s, when as we have seen Congress did away with many tribes entirely. After that, Wilkinson. notes, tribal people began to realize they had to do a better job looking out for their own interests, and a shift as important as the contemporary Civil Rights and women’s rights movements began to flood across Indian country.

The Arapaho and Shoshone people may have turned that corner a couple of decades before the main tide, with the settlement of the Tunison suit, when the uncomfortable truce between two tribes was formalized and legalized. The Shoshones’ compensation was real, even if its terms—the government reluctance to allow Indians control of their own money—now seem to us so blatantly condescending and paternalistic. Around the same time, the two tribes’ rejection of the new forms of tribal government available under the Indian Reorganization Act almost certainly shows agreement that the Indian Bureau was not to be trusted. 

In the 1950s, both tribes pushed patiently and, finally, successfully for regular percapita payments from tribal resources. And in the 1960s the Northern Arapahos finally were compensated, at least in a small part, for the loss more than a century earlier of their vast lands between the North Platte and Arkansas rivers.

Since that time, as Wilkinson notes, the arc seems to have been bending the other way. In  the early 1970s, the Shoshone and Arapaho tribes began to take much greater control of their schools and mineral rights—we are out of space here to tell those stories as well. And in the minds of the Shoshone and Arapaho people at least, the water-rights question, though judged partially to their favor, still needs a better outcome.

At the same time, the long truce between the two tribes remains uncomfortable. For several years now, the two business councils meet only separately and never as a joint body. Yet in March 2017, the Wyoming Legislature passed a law mandating that all Wyoming schoolchildren learn a great deal more than they have in the past about the culture and history of the Arapaho and Shoshone tribes and other tribes of the region. This is a positive and long overdue step.

All these questions go to the heart of tribal sovereignty, still uncertain a century and a half since the last treaties were signed. But the sovereignty is expanding now, and the Indian power is growing. Definitely growing.
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