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Background

In 2019, the Conservatives pledged in their manifesto to: ‘[...] update the
Human Rights Act and administrative law to ensure there is a proper
balance between the rights of individuals, our vital national security
and effective government’. 1

These proposals continued to take shape when in 2021 Dominic Raab
MP, the Deputy Prime Minister and Secretary of State for Justice,
unveiled the government’s new ‘Modern Bill of Rights’ consultation.
This consultation sets out the government’s plan to “revise and replace
the Human Rights Act 1998 with a Bill of Rights”’. It also sets out a2

number of proposals for significant changes made to the Human
Rights Act. These include:

● The introduction of a new ‘Permission stage’. This stage would
include a condition that individuals must have suffered a
‘significant disadvantage’ in order to bring a claim under the new
Bill of Rights.

● Moves to ‘restrain the use of positive obligations’. Positive
obligations as they currently stand guarantee that the
government and public services proactively ensure that people
do not suffer human rights violations.

● Moves to ensure that deportations which are in the ‘public
interest’ are not ‘frustrated’ by Human Rights claims.3

3Ministry of Justice, 2021. Human Rights Act Reform: A Modern Bill Of Rights A
consultation to reform the Human Rights Act 1998. [online] HH Associates Ltd. on
behalf of the Controller of Her Majesty’s Stationery Office. Available at:
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attach
ment_data/file/1040409/human-rights-reform-consultation.pdf> [Accessed 8 March
2022].

2Ministry of Justice, 2021. Human Rights Act Reform: A Modern Bill Of Rights A
consultation to reform the Human Rights Act 1998. [online] HH Associates Ltd. on
behalf of the Controller of Her Majesty’s Stationery Office. Available at:
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attach
ment_data/file/1040409/human-rights-reform-consultation.pdf> [Accessed 8 March
2022].

1Conservative Party, 2019. Conservative Party Manifesto 2019. [online] London: Paragon
CC. Available at:
<https://www.conservatives.com/our-plan/conservative-party-manifesto-2019>
[Accessed 8 March 2022].
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● The introduction of a ‘responsibilities framework’. This would
allow UK courts to consider the claimant’s conduct in deciding
whether or not to award a remedy.

The Runnymede Trust has provided a response to the government’s
consultation, an amended version of which can be found below.

Response from the Runnymede Trust

Introduction

The Runnymede Trust concurs with the findings of Sir Peter Goss, the
Chair of the Independent Human Rights Act Review Panel that “the
Human Rights Act works well and has benefited many”. We believe4

that the Human Rights Act (HRA) should not be replaced by the Bill of
Rights.5

We are profoundly concerned that the proposed Bill of Rights will dilute
the protections for Black and ethnic minority individuals and groups,
and create new barriers denying them effective means to enforce those
protections. The UK’s reputation as a champion of equality and human
rights would dwindle as a result of the introduction of the proposed Bill.

The Joint Committee of Human Rights (JCHR), in its inquiry into Black
people, racism and human rights, found that over 75% of Black people
in the UK do not believe that their human rights are equally protected
compared to their white counterparts. This illustrates a crisis in6

confidence around rights for Black communities, and requires urgent

6 Joint Committee on Human Rights, 2020. Black people, racism and human rights.
[online] Available at:
<https://committees.parliament.uk/publications/3376/documents/32359/default/>
[Accessed 8 March 2022].

5 Ministry of Justice, 2021. Human Rights Act Reform: A Modern Bill Of Rights A
consultation to reform the Human Rights Act 1998. [online] HH Associates Ltd. on
behalf of the Controller of Her Majesty’s Stationery Office. Available at:
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attach
ment_data/file/1040409/human-rights-reform-consultation.pdf> [Accessed 8 March
2022].

4 Twenty Essex. 2021. Independent Human Rights Act Review delivers its report -
Twenty Essex. [online] Available at:
<https://www.twentyessex.com/independent-human-rights-act-review-delivers-its-rep
ort/> [Accessed 8 March 2022].
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attention from the government. The failure to support the rights of
Black and ethnic minority groups can be illustrated by the continuation
of glaring disparities across education, housing, healthcare and the
criminal justice system, cited by the JCHR.7

We note that there has been no equalities impact assessment on the
possible introduction of the Bill of Rights, at consultation stage. This
information is essential to evaluating the costs and benefits of these
proposals and their impacts on marginalised communities. We are also
disappointed that the government has dedicated less than two pages
in its consultation to the Bill of Rights potential impact on people with
protected characteristics.

The proposed Bill of Rights: reduced protections for everyone and
particularly Black and ethnic minority groups

In particular, we are concerned about changes to the duties of public
bodies proposed in the Bill of Rights. This involves limiting the scope of
positive obligations on public services as well as limiting access to
challenge and awards of damages for ethnic minority individuals.

While the parliamentary process is outside the scope the Equality Act
2010, for the government to enact the Bill of Rights as proposed in this
consultation, aware of disproportionate adverse impact on Black and
ethnic minority people, could be indirect race discrimination.

Proposals under the Bill of Rights: Positive Obligations

The Runnymede Trust has significant concerns with government plans
to ‘restrain the use of positive obligations’. 8

8 Ministry of Justice, 2021. Human Rights Act Reform: A Modern Bill Of Rights A
consultation to reform the Human Rights Act 1998. [online] HH Associates Ltd. on
behalf of the Controller of Her Majesty’s Stationery Office. Available at:
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attach
ment_data/file/1040409/human-rights-reform-consultation.pdf> [Accessed 8 March
2022].

7 The Runnymede Trust, 2021. England Civil Society Submission to the United Nations
Committee on the Elimination of Racial Discrimination. [online] Runnymede.
Available at:
<https://assets-global.website-files.com/61488f992b58e687f1108c7c/61bca661b8abd33d
2f6f579c_Runnymede%20CERD%20report%20v3.pdf> [Accessed 8 March 2022].
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We stress the importance of the existence of positive obligations for
public authorities to ensure that they are not in breach of Convention
rights, which we believe matters in protecting marginalised groups. The
value of positive obligations for Black ethnic minority people can be
seen in the implementation of the equalities duties on public
authorities entailed as part of the Public Sector Equality Duty and the
wider 2010 Equality Act.

When state bodies fail to follow positive obligations, the European
Convention on Human Rights (ECHR) provides mechanisms for holding
them accountable for these breaches. For example, there is a positive
obligation for the state to take steps to prevent deaths of people in
detention, and to establish independent investigations into these
deaths. Considering that from 2002- 2012, 18% of all deaths in police9

custody were from BME communities, the Runnymede Trust is duly
concerned that any attempt to reduce the scope and use of positive
obligations could disproportionately put at risk the lives and well- being
of Black and ethnic minority people. Moreover, the European Court of
Human Rights has held that Article 8 imposes a positive obligation on
the UK to facilitate the Gypsy, Roma and Traveller way of life, to ensure
that special consideration must be given to their needs.10

Whilst we acknowledge that there has been prior debate on the impact
of positive obligations on public service providers, we believe that there
is  adequate guidance available to ensure that public services are not
‘confused’ as to their responsibilities in this area. Indeed, there are
already provisions in case law to ensure that courts do not pose an
“impossible or disproportionate burden” on state authorities when
implementing positive obligations (see Osman v. UK). 11

11 OSMAN v. THE UNITED KINGDOM [1998] 87/1997/871/1083 (European Court of Human
Rights).

10 CONNORS v. THE UNITED KINGDOM [2004] 66746/01 (EUROPEAN COURT OF
HUMAN RIGHTS).

9 Joint Committee on Human Rights, 2005. Deaths in Custody. [online] London: The
Stationery Office Limited. Available at:
<https://publications.parliament.uk/pa/jt200405/jtselect/jtrights/15/15.pdf> [Accessed 8
March 2022].
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This is further supported by guidance from the European Court of
Human Rights which clearly outlines the ways in which the state
should be held responsible for a failure to exercise due diligence. 12

Proposals under the Bill of Rights: the Establishment of a
Permissions Stage

The proposals set out in this consultation to establish a permissions
stage to bring a claim under the Bill of Rights will limit access to justice
for Black and ethnic minority groups. We echo the concerns of the
British Institute of Human Rights when they argue that this condition
‘would reduce the number of human rights cases heard in our courts’. 13

This is especially the case for people who already experience obstacles
to obtaining redress for human rights abuses, including those who
cannot afford the prohibitive costs of litigation. Indeed, people from
Black and ethnic minority backgrounds  make up to 71-73% of criminal
and civil legal aid cases in England and Wales. 14

We agree with the comments made by Elizabeth Prochaska QC that
the introduction of such a condition would lead to “increased initial
costs for both claimants and defendants, satellite litigation, increased
complexity and an additional hurdle in the enforcement of people’s
rights”. 15

Article 13 of the ECHR guarantees that anyone who has their
convention rights violated is entitled to bring a Human Rights claim to
courts. We argue that the existence of a permission stage and of this
‘second limb’ could breach Article 13 of the ECHR, as the provisions put
forward in the BoR would limit claimants' abilities to bring their cases to
court.

15 Prochaska QC, E., 2022. Human Rights Act Reform Select Committee.

14 Bolt Burdon Kemp. n.d. Inequality within Britain’s legal aid funding system | Bolt
Burdon Kemp. [online] Available at:
<https://www.boltburdonkemp.co.uk/our-insights/campaigns/inequality-in-britains-le
gal-aid-funding-system/> [Accessed 8 March 2022].

13British Institute of Human Rights. 2022. Explainer: The Report of the Independent
Human Rights Act Review and the Government's Consultation on the Human Rights
Act. [online] Available at:
<https://www.bihr.org.uk/explainer-the-report-of-the-ihrar-and-the-governments-cons
ultation-on-the-human-rights-act> [Accessed 8 March 2022].

12 Stoyanova, V., 2020. Fault, knowledge and risk within the framework of positive
obligations under the European Convention on Human Rights. Leiden Journal of
International Law, 33(3), pp.601-620.
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We are concerned that most of the cases cited in the consultation in
support of the introduction of this condition are prison-based, and in
many cases the court ruled in favour of the claimants, agreeing that
their Human Rights had indeed been violated and that they were
entitled to damages. We do not therefore believe that this constitutes16

a strong evidence base of so called ‘spurious’ claims, and thus the
consultation does not provide a compelling reason as to why this
condition should be introduced.

Finally, many Human Rights Act claims are brought through the
judicial review, which already includes such a permissions stage. It is
thus unclear why the government wishes to introduce a secondary
permissions stage.

Proposals under the Bill of Rights: the Introduction of a
‘Responsibilities Framework’

The Runnymede Trust maintains that human rights legislation should
not make any mention of responsibilities and/or the conduct of
claimants. We believe that human rights should have a universal
application, regardless of a claimants personal situation. We believe
that this proposal would shift the court’s focus from the abuse
committed by a public authority to an examination of the life of the
abused party. We agree with the British Human Rights Institute when
they state that ‘this may mean that not everyone is entitled to the same
rights’. We also agree with Elizabeth Prochaska QC who argues that17

this would create ‘different classes of claimants’ which could be
‘incredibly dangerous’. 18

The importance of the Human Rights Act in its present form

We believe it is essential to underscore the importance of retaining the
HRA in its present form for Black and ethnic minority groups. The HRA

18 Prochaska QC, E., 2022. Human Rights Act Reform Select Committee.

17British Institute of Human Rights. 2022. Explainer: The Report of the Independent
Human Rights Act Review and the Government's Consultation on the Human Rights
Act. [online] Available at:
<https://www.bihr.org.uk/explainer-the-report-of-the-ihrar-and-the-governments-cons
ultation-on-the-human-rights-act> [Accessed 8 March 2022]

16 Prochaska QC, E., 2022. Human Rights Act Reform Select Committee.
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has given effect to rights under the ECHR, and in doing so has enabled
individuals to establish their rights directly in domestic courts. It has
had an important role in progressing race equality by guaranteeing
that human rights and fundamental freedoms are applied without
discrimination. The Act also provides important protections for asylum
seekers and refugees, who are particularly vulnerable to human rights
violations.

Article 14, know as the prohibition of discrimination, of the EHRC is of
particular importance to protecting the rights of Black and ethnic
minority groups. It provides a framework to ensure the enjoyment of
rights and freedoms without discrimination, including on grounds of
race, colour and religion or on grounds of “other status”. The HRA19

therefore makes it illegal to discriminate in an open-ended sense,
meaning that individuals experiencing multiple forms of discrimination
(such as being both disabled and a person of colour) can bring their
case to court.20

The HRA has an extremely important role in increasing consideration of
forms of intersectional discrimination or  ‘the discrimination involves
more than one protected characteristic and it is the unique
combination of characteristics that results in discrimination, in such a
way that they are completely inseparable’ . An example of this is B.S. v21

Spain, where the applicant, a woman of Nigerian origin and a lawful
resident in Spain, worked as a sex worker in Mallorca. She suffered
harassment, racial insults and assaults by the police on two separate
occasions. The court found that the Spanish authorities had failed to
comply with their duty under Article 14 in conjunction with Article 3 to
ascertain whether a discriminatory attitude might have played a role in
the applicant’s mistreatment at the hands of the authorities. 22

The successful case of Mahabir v Secretary of State for the Home
Department, which challenged the Home Office’s charging of fees for
applications for leave to remain for members of the Windrush, relied on

22 Yoshida, K., 2013. Towards Intersectionality in the European Court of Human Rights:
The Case of B.S. v Spain. Feminist Legal Studies, 21(2), pp.195-204.

21 The Runnymede Trust, 2021. England Civil Society Submission to the United Nations
Committee on the Elimination of Racial Discrimination. [online] Runnymede.
Available at:
<https://assets-global.website-files.com/61488f992b58e687f1108c7c/61bca661b8abd33d
2f6f579c_Runnymede%20CERD%20report%20v3.pdf> [Accessed 8 March 2022].

20 Human Rights Act 1998. Article 14.
19 Human Rights Act 1998.
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the protection of claimants’ Article 14 and Article 8 rights. Article 8 of
EHRC enshrines the right to a family life, and has a significant impact
on the protections of migrant groups. For Gypsy, Roma and Traveller
communities, Articles 8 and 14 have been fundamental in asserting
rights around unauthorised encampments. The case Chapman v
United Kingdom had an important role in holding that “a home set up
without lawful authority could still be a ‘home’ within the terms of
Article 8.”23

The charity INQUEST has highlighted that the HRA has had an
extremely important role for the rights of bereaved families in relation
to a death in police custody - in strengthening the coronial process,
ensuring greater scrutiny of circumstances surrounding death and
strengthening the provisions for legal aid. As recognised in Dame24

Angiolini’s independent review of deaths and serious incidents in police
custody, Article 2, known as the right to life, and Article 3, that no one
should be subject to inhuman treatment, provides important
protections in this area.25

Moreover, the HRA has proved an effective tool for challenging the
over-policing of Black communities, particularly in relation to stop and
search powers. According to recent figures, there were 6 stop and
searches for every 1,000 White people, compared with 54 for every 1,000
Black people. The JCHR highlights the importance of Article 5, the26

right to liberty, in protecting the rights of Black people if “stop and
search goes beyond the normal cursory stop and search” . Article 5 can27

27 Joint Committee on Human Rights, 2020. Black people, racism and human rights.
[online] Available at:
<https://committees.parliament.uk/publications/3376/documents/32359/default/>
[Accessed 8 March 2022].

26 Ethnicity-facts-figures.service.gov.uk. n.d. Stop and search. [online] Available at:
<https://www.ethnicity-facts-figures.service.gov.uk/crime-justice-and-the-law/policing/
stop-and-search/latest> [Accessed 8 March 2022].

25 2017. Report of the Independent Review of Deaths and Serious Incidents in Police
Custody. [online] London. Available at:
<https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attach
ment_data/file/655401/Report_of_Angiolini_Review_ISBN_Accessible.pdf> [Accessed 8
March 2022].

24 Inquest. 2021. INQUEST highlight the crucial role of the Human Rights Act in
investigating deaths and achieving justice. [online] Available at:
<https://www.inquest.org.uk/human-rights-act-rev2021> [Accessed 8 March 2022].

23 Friends, Families and Travellers, 2003. The Human Rights Act 1998 and its impact on
Gypsies and Travellers. [online] Available at:
<https://www.gypsy-traveller.org/resource/the-human-rights-act-1998-and-its-impact-
on-travellers/> [Accessed 8 March 2022].
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also be used in conjunction with Article 14, if stop and search is
continuously disproportionately impacting Black and ethnic minority
communities.28

28 Joint Committee on Human Rights, 2020. Black people, racism and human rights.
[online] Available at:
<https://committees.parliament.uk/publications/3376/documents/32359/default/>
[Accessed 8 March 2022].
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