LIGHTHOUSE

HR, SUPPORT

535 Grand Avenue, Grand Junction, CO 81501
PO Box 1449, Grand Junction, CO 81502
970-243-7789 ¢ www.lighthousehrs.net

Compliance Connection

April 2022 - Part i

Federal Compliance Update

Federal Form I-9 Rule Flexibilities Ending Soon: Compliance Reminder

DHS Ending Temporary Policy for Form I-9 Identity Documents

Beginning May 1, 2022, the Department of Homeland Security (DHS) is ending its temporary Form I-9 policy that
allows employers to accept List B documents that expired on or after March 1, 2020.

DHS adopted the temporary policy in response to the difficulty of renewing documents during COVID. Since
then, document-issuing authorities have reopened or provided alternatives to in-person renewals. Starting May
1, 2022, employers must return to only accepting unexpired List B documents.

Action Item
If an employee presented an expired List B document between May 1, 2020, and April 30, 2022, you need to
update their Form I-9 by July 31, 2022, as follows:
o If the employee is still employed, they must present an unexpired document from either List A or List
B. If presenting a List B document, it could be a renewed version of the document previously provided,
or a different List B document. You should enter the document title, issuing authority, document
number, and expiration date in the “Additional Information” field of Section 2, and initial and date the
change. USCIS provides an example of how to do this here.
e |f the employee is no longer employed, no action is needed.
e If the List B document was auto extended by the issuing authority so that it was technically unexpired
when it was presented, no action is needed.

Remote Form I-9 Document Inspection Flexibility Scheduled to End April 30
In March 2020, DHS began providing flexibility to certain employers who were hiring fully remote workers due
to COVID by suspending the in-person Form I-9 document inspection requirement.

This flexibility has been extended several times, most recently through April 30, 2022. While DHS could still
announce another extension, given the end of the expired document flexibility described above, we anticipate
that this in-person inspection flexibility may also come to an official end.

Action Item
Prepare to resume in-person Form |-9 document examination. You can keep an eye on this page for additional
Form I-9 news and can revisit Form I-9 Instructions here.
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Federal EEO-1 Reporting Is Now Open
The Equal Employment Opportunity Commission (EEOC) has announced that the 2021 EEO-1 Component 1 data
collection is now open. The deadline to file the report is May 17, 2022.

Employers should visit the EEO-1 Component 1 website for the latest filing updates and additional information.
Employers can also visit the Filer Support Center to request assistance and find helpful resources, including fact
sheets and FAQs.

Who Must File
An employer must file an EEO-1 report if they answer YES to one or more of these questions:
1. Does the entire company (at all locations combined) have at least 100 employees?
2. Is the company affiliated through common ownership or centralized management with other entities in
an enterprise with a total employee count of 100 or more?
3. Does the company or any of its establishments have a contract with the federal government worth
$50,000 or more and have 50 or more employees?
4. Isthe company or any of its establishments a federal government contractor that serves as a depository
of government funds in any amount or a financial institution that is an issuing and paying agent for U.S.
Savings Bonds and Savings Notes in any amount?

If you answered NO to all of the questions above, you do not need to file an EEO-1 report.

Federal: National Program to Protect Workers from Heat Hazards
On April 8, 2022, and effective for three years unless canceled or extended, the U.S. Department of
Labor’s Occupational Safety and Health Administration (OSHA) launched an inaugural, federal National Emphasis
Program (NEP) to protect workers from heat illness and injuries. As part of the program, OSHA will perform
inspections in over 70 high-risk industries in indoor and outdoor work settings when the National Weather
Service has issued a heat warning or advisory for a local area. The NEP also establishes heat priority days—days
when the heat index is expected to be 80°F or higher—and on these days OSHA will:

e Initiate compliance assistance in the targeted high-risk industries; and

e Inspect any alleged heat-related fatality/catastrophe, complaint, or referral regardless of whether the

worksite falls within a targeted industry of the NEP.

OSHA also provides a NEP fact sheet and website.

Federal Department of Labor’s Independent Contractor Test Revised
On March 14, 2022, a federal court reinstated a Trump-era Department of Labor (DOL) rule that changes the test
for when a worker can be classified as an independent contractor (IC) rather than an employee.

The revised test makes it easier for employers to classify gig workers as independent contractors because it
removes the focus on whether the service being provided by the worker is an integral part of the employer’s
business.

However—and this is a big however—the IRS has not changed its test for IC classification. The IRS test is very
similar to the DOL’s previous test. So, while an employer may find they have more leeway with the DOL if
someone classified as an Independent Contractor submits a claim that they should have been an employee, the
employer doesn’t have any new leeway with the IRS. Should an investigation or audit reveal that a worker
should have been classified as an employee under the IRS test, the DOL test result will not shield an employer
from IRS penalties.

Additionally, several states apply their own tests for IC classification (such as California with the ABC test) that
make it more difficult to classify a worker as an IC. Employers in those states will be held to the state standard.
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It’s expected that the DOL will appeal the judge’s decision, take swift action to implement a new test, or both. In
the meantime, employers who wish to use the revised DOL test can do so, but they should understand that if a
worker doesn’t also qualify as an IC under the IRS test and applicable state law, there will be significant potential
for liability.

The revised test indicates that employers should focus on the following factors:

Primary Factors
e The nature and degree of control over the work
e The individual’s opportunity for profit or loss

Secondary Factors (only to be used if the primary factors are not conclusive)
e The amount of skill required for the work
e The degree of permanence of the working relationship between the individual and the potential
employer
e Whether the work is part of an integrated unit of production
e Additional factors that indicate an individual is in business for themselves

The entire revised test and commentary can be found here.

State Compliance Update

No news is good news...

Compliance Calendar

April
4/12 — 2021 EEO-1 Component 1 Data Collection Opening
4/30 — Remove your OSHA Form 300A

May
5/2 — Form 941 Filing Deadline (1%t Quarter)
5/17 — 2021 EEO-1 Component 1 Data Collection Deadline

June
No reporting to discuss for June

Disclaimer:

Lighthouse HR Support (LHRS) provides practical human resource information and guidance based upon our knowledge and experience in
the industry and with our clients. LHRS services are not intended to be a substitute for legal advice. LHRS services are designed to provide
general information to human resources and/or business professionals regarding human resource concerns commonly encountered. Given
the changing nature of federal, state and local legislation and the changing nature of court decisions, LHRS cannot and will not guarantee that
the information is completely current or accurate. LHRS services do not include or constitute legal, business, international, regulatory,
insurance, tax or financial advice. Use of our services, whether by phone, email or in person shall indicate your acceptance of this knowledge.
Information provided in part by Mineral and Zywave.
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