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Main Issues in Consultation Draft of ICA

Evaluation of consultation results

On January 13, 2010 the Federal Council has taken
note of the result report of the FFD about the con-
sultation proceeding regarding the revision of the
Insurance Contract Act (ICA). It has mandated the
FFD to work over the rules regarding insurance in-
termediation and to perform a review of the eco-
nomic consequences of the new rules.

The FFD plans to submit to the Federal Council a
draft of the preliminary decision concerning the
main issues as well as a draft of the mandate to
elaborate on a dispatch in the third quarter 2010.

General reservations

Various participants in the consultation process ar-
gue that the principle of freedom of contract has
been heavily restricted due to numerous mandatory
and semi-mandatory provisions in the draft act. It is
argued that restrictions to such an extent are not
necessary for the protection of the insured person
(compare Art. 2 D-ICA). It is further argued by sev-
eral participants that EU consumer law has been
adopted to an unacceptable extent. Moreover, some



participants regret the waiver of the introduction of a
general content control of general terms and condi-
tions. Finally, few participants have requested a
stand-alone abuse article.

In addition, the following areas of the consultation
draft act are substantially controversial: the right of
withdrawal; the pre-contractual information duty; the
pre-contractual notification duty; the costs of loss
avoidance, loss reduction and loss detection; the
compensation of the insurance broker; and the di-
rect claim right in liability insurance. These issues
are briefly discussed hereafter.

Right of withdrawal

The consultation draft act provides in art. 7 a com-
prehensive right of withdrawal during a period of two
weeks. Accordingly, policyholders may (with few
exceptions) withdraw in writing their offer to enter in-
to, change or extent the contract or its acceptance.

Some consultation participants have requested that
the right of withdrawal be deleted without replace-
ment or alternatively its reduced application to life
insurance or door-to-door transactions (deletion of
Art. 40a para. 2 CO).

Pre-contractual information duty

The list of contract elements that the insurance
company must inform about has been extended and
specified in art. 12 D-ICA compared to the current
rules in art. 3 ICA. The enumeration is provided in
non-concluding form (“in particular”). In case of
breach of the pre-contractual information duty the
policyholder may terminate the contract in writing
within four weeks from taking note, however, not
later than two years after contract conclusion.

Some participants in the consultation have re-
guested that the current rules of art. 3 ICA are main-
tained. The SIA expressly rejects the non-
concluding form of the enumeration. Various partici-
pants have further requested that the absolute pe-
riod of two years for the expiration of the termination
right should be reduced to one year.

Pre-contractual notification duty

Pursuant to art. 16 D-ICA the insurance company
notifies the policyholder in writing, unambiguously
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and specifically of the material risk facts that he
must provide information about. Material risk facts
are current and past facts that are by nature apt to
influence the assessment of the risk to be insured.
The insurance company may terminate in writing
the contract in case of breach of the pre-contractual
notification duty pursuant to art. 18 D-ICA, if it has
wrongly assessed the risk to its detriment due to the
inaccurate information and if with appropriate as-
sessment it had not or with different content entered
into the contract. Furthermore, in art. 18-20 D-ICA
the circumstances are described under which the
insurance company is not required to pay for loss
already incurred after contract termination and un-
der which the insurance company may ask for an
increase of the insurance premium.

The SIA has requested in the consultation process
that the right to ask questions should not be limited
to current and past facts. As regards the conse-
quences of the breach of the notification duty, vari-
ous participants have asked for the partial retention
of the current regime.

Costs of loss avoidance, loss reduction and
loss detection

Pursuant to art. 41 D-ICA costs of loss avoidance
and loss reduction must be paid by the insurance
company even if the measures were without suc-
cess, provided that the policyholder or the benefi-
ciary could have considered the measures as ap-
propriate. Furthermore, the insurance company has
to take over the costs of loss investigation and de-
tection.

Various participants in the consultation process
have requested that art. 41 D-ICA be deleted or
considered as non-mandatory or at least that its
scope is restricted and that the provision is not ap-
plied to life insurance, accident and health insur-
ance as well as health daily allowance insurance.

Compensation of insurance broker

Pursuant to art. 68 D-ICA the policyholder compen-
sates the insurance broker for his brokerage servic-
es. The insurance broker reimburses to the policy-
holders the benefits like commissions, super-
commissions and other pecuniary benefits received
from the insurance company that directly or indirect-



ly are connected to the arranged contract. The poli-
cyholder may waive the fulfilment of the reim-
bursement duty only to the extent that the stated
benefits are credited against the compensation. The
waiver must be provided in writing. Pursuant to art.
45 D-ICA the insurance broker is subject to an in-
formation duty regarding the reimbursement duty
and the benefits received from the insurance com-

pany.

Several participants in the consultation process
have requested that this article be deleted. The SIA
has requested in the sense of a subsidiary motion
that a solution be implemented that guarantees
freedom of contract and ensures transparency. The
SIBA would in the sense of a subsidiary motion
agree with the disclosure of benefits to be paid by
the insurance company as well as the prohibition of
additional benefits from the insurance company that
are based on volume, growth or loss.

Direct claim right in liability insurance

The consultation draft act provides in art. 91 that the
insured person has a direct right to claim against
the insurance company in the case of a liability in-
surance. Objections that may be put forward by the
insurance company based on law or contract re-
main reserved. There is exceptionally no direct right
to claim in case of hon-mandatory liability insurance
for mere financial loss. The current lien in liability in-
surance based on law (art. 60 ICA) shall be re-
placed by a direct right to claim.

Some participants in the consultation process re-
quest that this article be deleted. Other participants
request that the current rule be maintained. Again
other participants request that the direct right to
claim be limited to mandatory liability insurance.

Other Important Topics

Circular 2010/1 on Remuneration Schemes

The Circular 2010/1 about minimum standards for
remuneration schemes of financial institutions en-
tered into force on January 1, 2010. The provisions
of the Circular must be fully complied with as of
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January 1, 2011. The Circular defines minimum
standards for the design, implementation and dis-
closure of remuneration schemes in financial institu-
tions and serves to supplement the rules contained
in the Swiss Code of Obligations as well as the dis-
closure provisions concerning remuneration appli-
cable under stock exchange regulations. Remune-
ration schemes should not create incentives to take
inappropriate risks and thereby potentially damage
the stability of financial institutions. One of the focal
points of the Circular is variable remuneration.

The Circular applies to banks, securities dealers, fi-
nancial groups and conglomerates, insurance com-
panies, and insurance groups and conglomerates
that are subject to Swiss financial market supervi-
sion. It also applies to persons and firms authorized
under the Collective Investment Schemes Act. The
Circular is mandatory for insurance companies, in-
surance groups and conglomerates, who in their
capacity as individual firm or at the insurance group
or conglomerate level, are required to maintain eg-
uity capital based on the business volume (required
solvency margin) in the amount of at least 2 billion
Swiss francs (five biggest insurance enterprises).
For the other firms, implementation of the Circular
shall not be mandatory. It is, however, recommend-
ed that they take the principles of the Circular into
account for their remuneration schemes as best
practice guidelines. In justified cases, FINMA may
require a firm which does not meet the threshold
value to implement some or all of the provisions he-
reof.

Regulation of systematically important institu-
tions

The Federal Council has mandated experts in No-
vember 2010 to identify possibilities to mitigate the
set of problems “too-big-to-fail” and to provide a
written report.

Recognition of the equivalence of Swiss rein-
surance supervision (EU)

In its announcement of February 1, 2010, the
CEIOPS acknowledged on behalf of its members
the equivalence of Swiss supervision of reinsurance
with Directive (EC) 2005/68 on reinsurance. This



reinforces cooperation between the supervisory au-
thorities of the EU and Switzerland.

A process evaluating the entire Swiss legislative
framework for insurance supervision in view of the
EU’s new Solvency Il Directive will take place in the
coming years, and this will entail further examina-
tion of reinsurance regulation.

Solvency Il Directive published in Official Jour-
nal (EVU)

The “Directive 2009/138/EC of the European Par-
liament and of the Council of November 25, 2009 on
the taking-up and pursuit of the business of Insur-
ance and Reinsurance (Solvency I1)” was published
in the Official Journal L 335, December 17, 2009.
The Directive aims to strengthen the supervision of
insurance companies and prudential regulations
and establishes a new framework for EU regulation
through the recasting of 14 existing insurance direc-
tives into a single legal text. The Directive has en-
tered into force 20 days after its publication in the
Official Journal, and Member States will have to im-
plement the Directive by October 31, 2012.

Request for regulation of CDS (International)

Credit-Default Swaps (CDS) are financial instru-
ments that serve creditors and bond investors as
means to protect themselves against the risk that
granted credits or acquired bonds default or that
borrowers or issuers are restructured or obtain a
lower rating. The seller of the contract promises in
consideration of an amount of money to pay a pre-
determined indemnity to the investor (i.e. the pur-
chaser of the Swap) if any of these events occur.

In this form CDS may be compared with insurances
and qualify as a useful hedging instrument. Howev-
er, the CDS are not only applied in the context of
hedging or transfer of risks. They are also used for
speculation purposes. They enable investors to bet
on a default of issuers and borrowers; an invest-
ment is thereby not necessary (“nacked CDS").
Negative incentives may occur if a loan default ap-
pears to be possible. Bond holders are usually in-
terested in the restructuring of the enterprise. How-
ever, if they have purchased CDS they may possi-
bly be interested that the enterprise files for bank-
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ruptcy, although there is potential for restructuring.
This appears problematic if particular bond holders
are asked to vote on a plan to restructure the enter-
prise.

The effort to reform focuses mainly on the over-the-
counter trading of credit derivatives, in particular
CDS. In order to obtain more transparency and con-
trol and thereby also system stability, the regulators
in the United States and Europe ask to process a
higher percentage of trades over Central Counter-
parties (CCPs). It is recommended to continuously
standardize CDS and to set up CCPs in order to
eliminate the counterparty and liquidity risk. Fur-
thermore, CCPs reduce the mutual interdepen-
dence of financial institutions (avoidance of cases of
“too-interconnected-to-fail” like Bearn Stearns and
AIG). Market participants are segregated from the
failure of others by means of CCPs (see report of
IOSCO of September 2009 regarding possible regu-
latory measures).

There are, however, several open issues as regards
this intention to increase regulation. One intends to
process standard products over CCPs in the future,
however has not yet specified what a standard
product shall be. Furthermore, it should be kept in
mind that CCPs themselves could become a sys-
temic risk. CCPs operate as central counterparty
and guarantee payment even if a market participant
should file for bankruptcy. It appears to be possible
that a CCP could not be able to meet its payment
obligations in a situation of big bankruptcies which
could lead to large distortions. CCPs must protect
themselves against this risk. For such purpose they
will accept only participants that comply with prede-
fined creditworthiness requirements. They will fur-
ther ask participants to provide security and intro-
duce robust risk control systems.
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Overview of Further Developments (in German only)

Insurance Contract

Verjahrung Wenn ein Versicherer durch verschiedene Aussagen beim VN das berechtigte

(Entscheid) Vertrauen erweckt, der Versicherer werde auf jeden Fall ein Invaliditatskapital aus-
richten, ist es verstandlich, wenn der nicht anwaltlich vertretene VN nichts unter-
nimmt, um die Verjahrung zu unterbrechen (vgl. Art. 46 VVG). Es ist rechtsmiss-
brauchlich, wenn sich der Versicherer unter diesen Umstanden auf die inzwischen
eingetretene Verjahrung beruft (Urteil des Bundesgerichts vom 19. Juni 2009,
4A_487/2007 und 4A_491/2007).

Insurance Supervision

Zusatzversicherung Die FINMA hat am 1. September 2009 die Anhdrung zum Rundschreiben ,Zusatz-
versicherung zur sozialen Krankenversicherung und Spezialfragen der privaten
Krankenversicherung“ eréffnet. Eingaben zum Entwurf des Rundschreibens waren
bis zum 31. Oktober 2009 méglich.

Tatigkeit im Ausland Als Versicherungstatigkeit im Ausland gilt ein Handeln eines VU, das auf das Aus-
land ausgerichtet ist und so die Moglichkeit einer Aufsichtspflicht nach auslandi-
schem Recht mit sich zieht. Aus der Auslandtatigkeit ergibt sich die Pflicht, ge-
mass Art. 4 Abs. 2 lit. ¢ VAG der FINMA nachzuweisen, dass das VU nach dem
Recht des betroffenen auslandischen Staates zur Ausiibung seiner Geschaftsta-
tigkeit berechtigt ist (siehe Aufsatz von Michel Kahr von der FINMA Uber Ausland-
tatigkeit und auslandischen Versicherungsbestand von Versicherungsunterneh-
men, AJP 11/2009).

Versicherungsmarkt 08 Die FINMA hat am 21. Oktober 2009 den Bericht tber die privaten Versicherungs-
unternehmen in der Schweiz im Jahr 2008 veroffentlicht.

Occupational and Independent Pension Plans

Betriebsrechnung 08 Der Bericht der FINMA vom 3. September 2009 enthélt neben der Offenlegung der
Betriebsrechnung 2008 in einem zweiten Teil zusatzlich Ausfiihrungen Uber die
berufliche Vorsorge bei einem Lebensversicherungsunternehmen.

Sanierung Das Bundesgericht hat sich in einem neuen Entscheid u.a. mit Sanierungsbeitra-

(Entscheid) gen von Rentnern befasst (BGE 135 V 382; siehe in diesem Zusammenhang auch
Beitrage von Erich Peter Uber ,Unterdeckung und Sanierung — Rechte und Pflich-
ten der Vorsorgeeinrichtung®, AJP 7/2009, und tber ,Unterdeckung und Sanierung
— Minder-/Nullverzinsung und Rentnerbeitrage, AJP 11/2009).

Vorsorgereglement Das Bundesverwaltungsgericht hat sich in einem neueren Entscheid mit der Aus-

(Entscheid) legung des Vorsorgereglements einer 6ffentlich-rechtlichen Vorsorgeeinrichtung
befasst (Art. 62 BVG; Art. 45 BVV 2; Urteil des Bundesverwaltungsgerichts vom 2.
Februar 2009, C-2372/20086).
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Ruckerstattung 3a Die Ruckforderung von zuviel bezahlten Beitrdgen an die gebundene individuelle
(Entscheid) Vorsorge (Séaule 3a) beruht auf ungerechtfertigter Bereicherung, wobei die einjah-
rige Verjahrungsfrist zum Tragen kommt (BGE 135 Il 289).

Combating Money Laundering

Internatio. Anerkennung Die FATF hat im Oktober 2009 die internationale Aufsicht im Rahmen des Evalua-
tionsprozesses des 3. Zyklus gegentuber der Schweiz eingestellt. Damit anerkennt
die FATF, dass die Schweiz seit 2005 bei der Starkung des Dispositivs zur Be-
kampfung der Geldwascherei bedeutende Fortschritte erzielt hat.

Korruptionsbekdmpfung  Die Schweiz hat im September 2009 die UNO-Konvention gegen die Korruption
ratifiziert. Als Vertragsstaat wird sich die Schweiz fir einen weltweit besseren
Standard bei der Bekdmpfung der Korruption einsetzen.

FINMA and FED

Finanzmarktpolitik Der Bundesrat hat sich im Dezember 2009 zu einem starken Finanzplatz bekannt.
Im Bericht ,Strategische Stossrichtungen fur die Finanzmarktpolitik der Schweiz*
des EFD werden Ziele und Massnahmen formuliert, die den Finanzplatz Schweiz
weiter starken sollen. Fir die Umsetzung seiner Strategie setzt der Bundesrat eine
interdepartementale Arbeitsgruppe unter der Federfihrung des EFD ein. Im Weite-
ren wird im EFD ein Staatssekretariat fur internationale Finanzfragen geschaffen.

Strategische Ziele FINMA  Der Bundesrat hat am 30. September 2009 die strategischen Ziele der FINMA fir
die Jahre 2010 bis 2012 genehmigt. Es handelt sich um folgende sieben lberge-
ordnete strategische Ziele: Reduktion der systemischen Risiken und Komplexita-
ten; Verbesserung des Kundenschutzes; Straffung und Optimierung der Regulie-
rung; Steigerung von Effektivitat und Effizienz in der Aufsicht; Umsetzung einer
griffigen Marktaufsicht und eines wirkungsvollen Enforcements; Positionierung fur
internationale Stabilitdt und enge Vernetzung der Markte; Starkung der FINMA als
Behorde.

Méangel FINMA-Aufsicht Die FINMA hat sich in einem Bericht vom 14. September 2009 ber ihr Verhalten
wahrend der Finanzkrise geaussert. Im November 2009 ist der Bundesrat vom
Parlament beauftragt worden, einen Bericht Uber die Mangel der Finanzmarktauf-
sicht zu erstellen. Die eingesetzten Experten sollen die Arbeit im 1. Quartal 2010
fertigstellen.

Neuorganisation FINMA Die Anzahl der Geschéftsbereiche wird von sieben auf vier reduziert. Folgende
Geschéftsbereiche werden neu unterschieden: Banken, Versicherungen, Mérkte
sowie Strategische Grundlagen und Dienste. Die Leiter dieser Geschéftsbereiche
bilden zugleich die FINMA-Geschéftsleitung.

Enforcement-Policy Die FINMA hat im Dezember 2009 eine Enforcement-Policy verabschiedet. Sie
umfasst dreizehn Grundsétze, in denen zentrale Elemente des Finanzmarktenfor-
cements der FINMA umschrieben sind.

Aufsichtsabgabe Die Projektkosten FINMA, die in den Jahren 2006 und 2007 angefallen sind, kdn-
(Entscheid) nen gemass Urteil des Bundesverwaltungsgerichts der Kontrollstelle zur Bekamp-
fung der Geldwascherei zugerechnet und auf die beaufsichtigten Selbstregulie-
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rungsorganisationen Uberwalzt werden (Urteil des Bundesverwaltungsgerichts
vom 20. Oktober 2009, B-199/2009).

International

Systemisches Risiko Die IAIS hat am 10. November 2009 einen Bericht tber die Herausforderung von
Versicherungsaufsichtsbehdrden im Zusammenhang mit systemischen Risiken im
Versicherungssektor verfasst.

Stresstest Die CEIOPS hat am 30. Oktober 2009 angekundigt, dass ihre Mitglieder den Vor-
schlag genehmigt haben, im Dezember 2009 einen EU-weiten Stresstest im Ver-
sicherungssektor durchzufiihren.

G20-Gipfel Die G20-Staaten trafen sich am 24. und 25. September 2009 in Pittsburgh zu ei-
nem Gipfel. Im Communiqué werden die Finanzminister und Leiter der Zentral-
banken angehalten, unter anderem folgende Massnahmen zu ergreifen:

e Kapital und Prozyklizitat-Abschwéachung: Es soll eine Einigung betreffend
Qualitat und Quantitat des Kapitals von Banken erreicht werden und dem
exzessiven Leveraging entgegengewirkt werden. Die Massnahmen sollen
bis Ende 2012 implementiert werden.

e OTC Derivate-Markte: Alle Standard OTC-Derivatvertrage sollen an Bor-
sen oder elektronischen Plattformen gehandelt und Uber zentrale Gegen-
parteien abgewickelt werden. Die Massnahmen sollen bis Ende 2012
implementiert werden. OTC-Derivatvertrage sollen bei der Verwahrungs-
stelle gemeldet werden. Nicht zentral abgewickelte Vertrage sollen héhe-
ren Kapitalanforderungen unterstehen.

e Systemrelevante Institute: Die relevanten Unternehmen sollen internatio-
nal konsistente und firmenspezifische ,Contingency and resolution plans®
entwickeln. Die Massnahmen sollen bis Ende 2010 implementiert werden.

o Kompensations-Praktiken: Die relevanten Unternehmen sollen revidierte
Kompensationsregeln einfiihren und dabei bestimmte festgelegte Prinzi-
pien umsetzen (z.B. keine mehrjahrige garantierte Boni, Aufschub von va-
riablen Vergitungen und Claw back, Kompensation entsprechend Leis-
tung und Risiko etc.).

Financial Stability Board Der Financial Stability Board (FSB) hat am 9. Januar 2010 Rahmenbedingungen
publiziert, wie die Einhaltung von internationalen Finanzstandards verstarkt wer-
den kann. Die Bedingungen betreffen insbesondere die Filhrung durch Beispiel,
die regelmassige Uberprifung (peer reviews) und die Identifizierung von nicht ko-
operativen Jurisdiktionen.

Abbreviations

AJP Aktuelle Juristische Praxis
BGE: Bundesgerichtsentscheid
CCPs Central Counterparties
CDs Credit-Default Swap

CEIOPS: Committee of European Insurance and Occupational Pensions Supervisors
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CO: Swiss Code of Obligations of 1911

D-ICA Draft of Insurance Contract Act of 2009

D-ISA Draft of Insurance Supervision Act of 2009

EFD Eidgenossisches Finanzdepartement

EU European Union

FATF Financial Action Tast Force

FFD Federal Finance Department

FINMA: Swiss Financial Market Supervisory Authority

FSB: Financial Stability Board

G-20: Group of the twenty most important industrial and emerging nations
IAIS International Association of Insurance Supervisors

ICA Insurance Contract Act of 1908

I0SCO International Organisation of Securities Commissions
ISA Insurance Supervision Act of 2004

oTC Over-the- Counter

SCD: Supreme Court Decision

SIA Swiss Insurance Association

SIBA Swiss Insurance Brokers Association

SNB Swiss National Bank

VN Versicherungsnehmer

VAG: Bundesgesetz betreffend die Aufsicht Uiber Versicherungsunternehmen von 2004
VVG: Bundesgesetz uiber den Versicherungsvertrag von 1908
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