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Management Summary

There is no restriction for the use of group policies in Swiss private
insurance law. The relevant question is not whether or not group
policies can be used in a particular context. Rather, the relevant
question is which mandatory statutory provisions need to be com-
plied with if group policies are used in a particular context. Group
policies may generally be used in any context as long as the specific

statutory provisions are complied with and applicable mandatory Dr. Alois Rimle
Rechtsanwalt, LL.M.

statutory provisions are not evaded. If group policies are used in a
distribution context the insured persons must be treated to a cer-
tain extent as if they were policyholders.
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into the contract with the insurer for the benefit of
several third parties as insured persons. This defini-
tion is formal in nature and does not include further
content requirements.

Group policies deviate from individual policies. Indi-
vidual policies are insurance contracts where the pol-
icyholder enters into the contract with the insurer
generally for its own benefit and therefore is also the
insured person. It follows that group policies may be
replaced by several individual policies between the in-
surer and the insured persons without changing the
individual insurance cover. As a result, group policies
are merely another more efficient type of insurance
contract structuring if several persons are intended to
be insured in the same way. Such an understanding
of group policies is for example based on Art. 3 para.
3 VVG (compare Stephan Fuhrer, Schweizerisches
Privatversicherungsrecht, Ziirich/Basel/Genf 2011,
Ziff. 2.71 — 2.72; BSK VVG-Nef, Art. 7 Ziff. 2 -5; BSK
VVG-Stein, Art. 87 Ziff. 5 -13; BSK VVG Nachf.Bd.-
Frey/Lang, Art. 87 ad Ziff. 6 - 12).

Group insurance is not limited to certain classes of in-
surance. It is admissible with respect to all types of
non-life and life insurances. Examples are group ac-
cident and health additional insurance, group health
daily allowance insurance, customer accident insur-
ance of a commercial enterprise or event liability in-
surance.

Practical use of group policies

Insurers may have a practical interest in using group
policies instead of individual policies if the same kind
of insurance cover is intended to be provided to se-
veral persons. In these situations it may be efficient
to provide insurance through group policies instead
of individual policies.

In particular, group policies may be used as follows:
e Company group insurance;
¢ Non-company group insurance;

e Group insurance as auxiliary service (combined
distribution);

¢ Group insurance for distribution purposes (mere
distribution);

e Cross-border group insurance.

Company group insurance is the traditional type of
private group insurance in the style of social company
group insurance. The insurer thereby enters into a
group policy with the employer (as policyholder) for
the purpose of insuring the employees (as insured

persons). Group health daily allowance insurance is
considered to be the most important example of com-
pany group insurance. Company group insurance
may be extended; it may not only cover employees,
but also their family members and visiting customers.

Non-company group insurance refers to a number of
very different cases of group insurance outside the
employer-employee context. Examples are car pas-
senger insurance, private liability insurance of a fam-
ily or event liability insurance.

Group insurance as auxiliary insurance refers to
group policies issued to companies for the purpose of
insuring their customers with respect to company
goods and services (combined distribution, distribu-
tion context). For example, customers of a telecom-
munication company are offered cell phone insurance
or customers of an online dealer are offered property
insurance under group policies.

Group insurance for distribution purposes refers to
group policies issued to intermediaries with respect
to the distribution of insurance (mere distribution,
distribution context). Insurance is thereby not dis-
tributed as individual policy but as coverage under a
group policy.

Group policies may also be used in a cross-border
context. This applies if the policyholder and the in-
sured persons have their habitual residence, domicile
or establishment partly in different states.

Specific Statutory Provisions

No systematic law on group policies

There is no systematic law on group insurance in the
area of private insurance in Switzerland. There are
only some individual statutory provisions that ex-
pressly refer to group insurance. The following con-
tract and supervisory law topics and provisions
should be mentioned:

¢ Information duty (Art. 3 para. 3 VVG);

e Breach of disclosure duty (Art. 7 VVG);

e Increase of risk (Art. 31 VVG);

¢ Beneficiary’s independent right to claim (Art. 87
VVG);

e Group life insurance (Art. 36 VAG);

e Insurance benefits with waiting period (Art. 118
AVO);



e Residual debt insurance contracts (Art. 124, 134,
135 AVO);

e Group health daily allowance insurance (Art. 157,
158 AVO);

e Group accident insurance (Art. 159 AVO);

¢ Classes of group life insurance in the context of oc-
cupational pension plans and outside occupa-
tional pension plans (Classes of insurance A1 and
A3.4, Appendix 1 of AVO).

Based on these statutory provisions it is possible to
identify hereafter some general rules applicable to
group policies.

Divisibility of group policies

Group policies are applied separately with respect to
the insured persons in various respects. The law ex-
pressly provides for such «divisibility» with respect
to the breach of disclosure duty and the risk increase.
If the disclosure duty is breached at the time of con-
tract conclusion only with respect to part of the per-
sons, the remaining part of the insurance remains ef-
fective if based on the circumstances one may assume
that the insurer would have provided insurance cover
for such part alone applying the same conditions (Art.
7 VVG). If the risk increase concerns only part of the
persons the remaining part of the insurance remains
effective if the policyholder pays a possibly higher
premium for such remaining part upon first request
by the insurer (Art. 31 VVG).

Independent right to claim

Group policies may not only be structured as «pre-
tended» contract for the benefit of third parties, but
also as «genuine» contract for the benefit of third
parties. In the first case it is only the policyholder
who has a right to claim against the insurer. He may
file a claim against the insurer to provide insurance
benefits to the insured persons. In the second case
the insured persons have a direct right to claim
against the insurer. They are able to file a claim
against the insurer.

In the context of group accident insurance the Swiss
Insurance Contract Act includes a mandatory provi-
sion according to which the beneficiary has an inde-
pendent right to claim against the insurer (Art. 87
VVG). The insurer must pay to the claimant and not
to the policyholder in order to be released from its ob-
ligation. Art. 87 VVG states the following:

«In the case of group accident and health insur-
ance the person for the benefit of whom the insur-
ance has been entered into shall have an inde-
pendent right to claim against the insurer in the
event of an accident or illness.»

If insured persons of group policies are granted a di-
rect right to claim against the insurer based on the law
or on contract, they are generally under an obligation
to notify any loss occurred under the policy. This is
because the loss notification duty is addressed to
claimants (Art. 38 VVG).

Pre-contractual product information

Insurers enter into group policies with policyholders
and not with insured persons. It follows that insurers
have no direct contact with the insured persons and
therefore are unable to comply with the pre-contrac-
tual product information duty with respect to them.
Therefore, the Swiss Insurance Contract Act requires
policyholders of group policies to forward the product
information to the insured persons (Art. 3 para. 3
VVG):

«In the case of group policies providing a direct
right to claim to persons other than the policy-
holder, the policyholder shall be under an obliga-
tion to provide these persons with information on
the material content of the contract as well as its
amendments and termination. The insurer shall
provide the policyholder with the documents nec-
essary for such information.»

Licence requirement

There is generally no need for an additional licence
for the operation of group insurance. If a licence has
been granted for a particular class of insurance the in-
surer is admitted to operate the business based on in-
dividual policies as well as group policies. This does
not apply to life insurance where there are specific
classes of group insurance (Classes of Insurance A1
and A3.4). Therefore, life insurance companies need
a particular licence in order to be able to operate the
relevant group business.

Applicable Mandatory Statutory
Provisions

Evasion of the law through group policies

Contractual structuring is generally admissible ac-
cording to the Swiss Supreme Court. However, there



are legal limits. The structuring must not qualify as
inadmissible evasion of the law, which consists of ob-
serving the wording of a prohibition norm but ignor-
ing its meaning (BGE 104 II 2016). The Swiss Federal
Supreme Court describes the legal situation of an eva-
sion transaction as follows (BGE 125 III 257 ff., 262
E. 3b):
«In the case of an evasion transaction the parties
intend to evade a statutory or contractual provi-
ston by means of structuring. Its admissibility de-
pends on the content of the provision that is in-
tended to be evaded. Either the evaded statutory
or contractual provision based on its meaning
and purpose also applies to the evasion transac-
tion, in which case the evasion transaction is sub-
Ject to the provision, or the evaded statutory or
contractual provision based on its meaning and
purpose does not apply to the evasion transac-
tion, in which case the evasion transaction is not
concerned and remains valid.»

«The answering of the evasion question requires
[...] a review and assessment of all circumstances
of a particular case, in which case one may ask as
a matter of discretion whether or not there is an
evasion in a particular case.»

The Swiss Insurance Contract Act and the Swiss In-
surance Supervision Act (« VAG») do not include any
provision that would restrict the use of group policies.
Although the use of group policies is not expressly re-
stricted by the law, the respective contractual struc-
turing must still not lead to a situation where there is
a breach of the purpose of mandatory statutory pro-
visions. The Swiss Supreme Court case law regarding
evasion of the law also applies to group policies.

The use of group policies instead of individual policies
may lead to an evasion of the law in particular cases.
If persons are «converted» from policyholder to in-
sured person by means of contractual structuring, it
appears possible that such persons lose statutory pro-
tection addressed to policyholders. Therefore, group
policies must not be used for the purpose of avoiding
mandatory statutory provisions that protect the inte-
rests of policyholders. Various statutory provisions in
the context of insurance distribution are mandatory
and generally apply independent from whether group
policies or individual policies are entered into. Such
provisions may not only be found in the Swiss Insur-
ance Contract Act, but also in the Swiss Insurance Su-
pervision Act, the Swiss Insurance Supervision Ordi-
nance (“AVO”) and the FINMA regulations. Some

important mandatory provisions will briefly be dis-
cussed below.

Assessment of evasion of the law

There is generally inadmissible evasion of the law if
(1) insured persons are considerably worse off due to
the use of group policies instead of individual poli-
cies; and (2) there is no sufficient factual reason for
the different treatment. If insured persons of a par-
ticular group policy are considerably worse off, the
different treatment must be justified based on the
specific circumstances of the particular case. Other-
wise, there is an inadmissible evasion of the law.

There is generally sufficient factual ground for a dif-
ferent treatment of insured persons of a group policy
if there is a particular relationship between the poli-
cyholder and the insured persons so that one may as-
sume that the policyholder will sufficiently represent
the interests of the insured persons vis-a-vis the in-
surer in the event of a claim. Under the circum-
stances it does not appear necessary to grant the in-
sured persons an independent right to claim against
the insurer. The closer the relationship between the
policyholder and the insured persons is, the less there
is need to protect the interests of the insured persons
by means of contract. And the looser the relationship
between the policyholder and the insured persons is,
the more the interests of the insured persons need to
be protected by means of contract.

There is potential for inadmissible evasion of the law
in particular if group policies are used in a distribu-
tion context. Whether or not there is an inadmissible
evasion of the law and whether or not a statutory pro-
vision protecting policyholder interests is applicable
despite the use of a group policy must be determined
on a case-by-case basis taking into consideration the
interests of the insured persons and other relevant
circumstances.

Mandatory VVG provisions

The Swiss Insurance Contract Act includes various
rights and obligations of policyholders. These statu-
tory rights and obligations may also apply to insured
persons if group policies are used in a distribution
context.

If group policies are used in a distribution context it
is generally necessary to grant insured persons an in-
dependent right to claim against the insurer. If the
duty to pay insurance premium is passed on to the in-
sured persons the admissible premium contribution
must contractually be specified. Furthermore, the



following VVG provisions may be of particular im-
portance in connection with group policies: disclo-
sure duty at the time of contract conclusion (Art. 4 —
8 VVG), disclosure duty in the case of risk increase
(Art. 28 — 32 VVG) and cancellation right in the event
of a partial loss (Art. 42 VVG).

Pre-contractual intermediary information

The Swiss Insurance Supervision Act includes a pro-
vision according to which the insurance intermediary
is required to inform its customers about its function
as intermediary (Art. 45 VAG).

If group policies are used in a distribution context the
intermediary information duty must not be evaded.
Therefore, it may be necessary to treat the policy-
holder of such a group policy like an intermediary un-
der insurance supervisory law. If applicable, the po-
licyholder must inform the insured persons in the
style of Art. 45 VAG, provided that they do not already
have the information due to an existing customer re-
lationship.

Outsourcing notification duty

Insurance companies must notify their outsourcing
relationships to FINMA under certain circumstances
and get the delegation approved (Art. 4 para. 2 lit. j
and Art. 5 para. 2 VAG). The notification duty applies
if a service provider is mandated to perform inde-
pendently and on an ongoing basis all or part of a
function that is significant to the insurance com-
pany’s business activities (FINMA-Circular 2018/3,
Section 3). Significant functions are production
(product development, distribution, underwriting),
policy administration, claims handling, accounting,
asset management and IT (see FINMA Hearing Re-
port of 21 September 2018). A service provider acts
independently if he has relevant creative leeway
(FINMA Explanatory Report of 6 December 2016, p.
8).

If group policies are used in a distribution context
statutory provisions on outsourcing notification must
not be evaded. There is generally no outsourcing no-
tification requirement in the context of group policies
if specific instructions are issued to the policyholder
how to sell the insurance cover and if there is no del-
egation of relevant authority regarding policy admin-
istration and claims handling.

Application of non-Swiss supervision acts

In a supervisory law system that is mainly based on
national supervision acts cross-border insurance ac-
tivities without local insurance licence are generally
not admissible. Exceptionally, cross-border activities
may be admissible based on the non-Swiss supervi-
sion act or a free services treaty.

Group policies must not be used cross-border in order
to avoid the application of non-Swiss supervision
acts. It follows that cross-border group insurance
may be considered as inadmissible evasion of the law,
provided that there is no sufficient factual reason for
the use of a group policy structure.

Different Content Requirements

Contract content based on mandatory law

In Switzerland group policies in the area of private in-
surance may generally be used, provided that (1) the
specific statutory provisions on group insurance are
complied with; and (2) applicable mandatory statu-
tory provisions are respected so that no inadmissible
evasion of the law occurs.

Group policies must be structured such that all appli-
cable statutory provisions are sufficiently imple-
mented. Applicable statutory provisions and accord-
ingly the content of the contract are different depen-
ding on the context in which the group policies are
used. In a distribution context group policies may
need to be structured as regards content more or less
similarly to the distribution of individual policies in
order to avoid inadmissible evasion of the law.

Company group policies

The relationship between the policyholder and the in-
sured persons is mainly based on employment con-
tracts in the case of company group insurance. The
policyholder is indirectly interested in the employee
obtaining appropriate insurance benefits from the in-
surer in the event of a claim.

The company group insurance does generally not
qualify as inadmissible evasion of the law. The con-
tractual relationship may predominantly be struc-
tured between the insurer and the policyholder. The
specific statutory provisions on group insurance must
still be complied with.

On the level of private law, company group policies
substantially include the rights and obligations of the
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policyholder and the insurer. In particular, they in-
clude provisions on premium payment as well as
claims and loss notification. Insured persons may
still have the following rights: independent right to
claim against the insurer in the case of group accident
insurance (Art. 87 VVG) and place of jurisdiction at
the place of work of the employee in the case of group
health daily allowance insurance (Art. 158 AVO).

On the level of supervisory law, the policyholder is
under an obligation to inform the insured persons
about the insurance cover, however, only if they have
a direct right to claim against the insurer (Art. 3 para.
3 VG). There is no insurance intermediation in the
sense of Art. 40 VAG. Also there is no outsourcing
subject to notification, provided that no delegation of
significant authority to the policyholder regarding for
example claims handling exists.

Non-company group policies

Non-company group insurance includes very diffe-
rent types of insurance. The structuring of group in-
surance needs to be considered on a case-by-case ba-
sis. Often the contractual relationship can be struc-
tured directly between the insurer and the policy-
holder without private and supervisory law provi-
sions thereby being evaded. This applies for example
to private liability insurance of a family or to care pas-
senger insurance.

Group policies as auxiliary insurance ser-

vice

The relationship between the policyholder and the in-
sured persons is based on customer contracts in the
case of group insurance as auxiliary service. The re-
lationship is not as close as the one of company group
insurance. The policyholder is still indirectly inte-
rested in the customer obtaining appropriate insu-
rance benefits from the insurer in the event of a claim.
However, the policyholder has also own interests. He
may wish to receive a commission for each insurance
cover sold to his customers.

If group policies as auxiliary insurance service are
used there is potential for inadmissible evasion of the
law. The contractual relationship may not be struc-
tured exclusively between the policyholder and the in-
surer. The insured persons may need to be contrac-
tually integrated to a limited extent in order to avoid
inadmissible evasion of the law.

The necessary contractual structuring of group insu-
rance as auxiliary service may be illustrated based on
residual debt insurance contracts that are expressly

regulated by the law. These contracts are time limited
group policies against the event of death used to se-
cure payment obligations in form of periodic instal-
ment payments in connection with purchase, credit,
lease, or investment contracts (individual contracts).
There is a statutory requirement that these policies
and the related individual contracts include all provi-
sions that are relevant to insured persons concerning
their rights and obligations. Insured persons must be
informed about their rights and obligations. It must
be determined by contract that the policyholder may
charge the insured persons at most the premium
amounts, including stamp taxes, calculated by the in-
surance company and that the shares of unearned
premiums are refunded to the insured persons to the
extent the insured persons had made payments in re-
spect of the unearned premium (Art. 133 — 135 AVO).

On the level of private law, the insured persons must
generally be granted a direct right to claim against the
insurer. Accordingly, insured persons need to notify
any loss event in a timely manner. It must be speci-
fied in group policies what premium contributions
can be collected from the insured persons and what
provision amounts can be deducted. An insurance
confirmation document and general insurance condi-
tions generally need to be handed out to insured per-
sons specifying their rights and obligations.

On the level of supervisory law, the policyholder is
under an obligation to inform the insured persons
about the insurance cover before them becoming in-
sured under the group policy (Art. 3 para. 3 VG). Fur-
thermore, the insured persons may need to be in-
formed about the intermediary role of the policy-
holder in advance if they are not already aware of it
due to their customer relationship (in the style of Art.
45 VAG). Finally, the modalities of the sale of insu-
rance cover must be determined by contract. Also it
needs to be specified by contract that insured persons
are to address insurance related questions to the in-
surance company and claims handling is to be done
by the insurance company.

Group contracts for distribution purposes

There is generally no relationship between the policy-
holder and the insured persons in the case of group
contracts for distribution purposes. There is mere in-
surance distribution. Any use of group policies in this
context appears not really appropriate and suscepti-
ble to inadmissible evasion of the law. Under the cir-
cumstances it appears more appropriate to distribute



individual policies instead of using a group policy
structure.

If group policies are used anyway the contract and re-
lated set-up must be structured in a way that the sta-
tutory requirements for the distribution of individual
policies are fully complied with. The insured persons
are legally to be treated like policyholders of indivi-
dual policies and the policyholder is legally to be
treated like a tied insurance intermediary.

Cross-border group policies

Cross-border facts must generally not be changed by
means of using group policies so that as a result non-
Swiss supervision acts do not apply. For example,
there may possibly be an evasion of the law if policy-
holders in the EU/EEA subject to the Solvency II-Di-
rective are “converted” into insured persons (appar-
ently) outside the scope of the Solvency II-Directive
by using a group policy structure. Insurance relevant
facts must generally be considered separated with re-
spect to each national territory for the purpose of as-
sessing the scope of supervision acts. If the use of a
group policy would lead to an inadmissible evasion of
a non-Swiss supervision act, the group policy struc-
ture needs to be avoided. Instead, a non-Swiss insur-
ance solution with a non-Swiss insurance company
needs to be set up.

However, cross-border group policies do not always
qualify as inadmissible evasion of non-Swiss supervi-
sion acts. There is no evasion of the law in my opinion
if the use of a group policy structure can factually be
justified. This may apply for example if a group policy
is entered into with a Swiss employer and the policy
also covers some cross-border commuters. Also this
may apply for example if a group policy is issued to a
Swiss company to cover individual customers from
various states (e.g. group policy with rental place).

Lloyd’s Group Policies

Limited use of group policies

Lloyd’s discusses the use of group policies in a distri-
bution context in a publication of June 2018 with the
title «Distribution of Consumer Products Through
Master Policies». Lloyd’s suggests to use the group
policy structure only if specific content requirements
are complied with. If the suggested requirements are
not complied with, no group policy should be used.
Instead, the Lloyd’s syndicate members should enter

into a distribution contract based on a binding au-

thority. The following explanations are provided (p.

4; Appendix 1, p. 1):
«In particular it is important that Master Policies
are not used where the more appropriate mecha-
nism for distributing the product is a binding au-
thority. Binding authorities are subject to consi-
derably more stringent controls and oversight
requirements than Master Policies and it is im-
portant to Lloyd’s that Master Policies are not
used as a substitute to avoid those controls and
requirements.»

«Managing Agents should only write insurance
schemes as master policies where the arrange-
ment is compliant with [specified] requirements.
These requirements set out what Lloyd’s consi-
ders to be an appropriate approach to the use of
master policies. Where a scheme does not meet
these requirements a different arrangement
should be used for the distribution of the product
such as a binding authority.»

Comparison with Swiss law

The approach of the Lloyd’s market does not corre-
spond to Swiss law. There are no specific require-
ments for the use of group policies versus distribution
contracts (distribution of individual policies) in Swiss
private insurance law (and presumably also in private
insurance laws of other states). Other than the sug-
gested Lloyd’s approach, Swiss private insurance law
does not focus on whether or not group policies can
be used. Rather, Swiss private insurance law focuses
on mandatory statutory provisions that need to be
complied with in a distribution context, independent
from whether a «group policy» with particular con-
tent or a distribution contract is formally entered
into.

Content requirements for group policies

Lloyd’s suggests in particular the following content
requirements for group policies to be admissible in a
distribution context:

(1) Clearly identifiable and genuine group (e.g. com-
mon employment, association or activity);

(2) Policyholder has a legitimate interest in providing
the cover for the defined group of members;

(3) Remuneration of policyholder for administering
the master policy limited to cover the reasonable
costs or otherwise justified or disclosed to insured
person;



(4) Policyholder has no discretion as to who can be
declared to the policy, the premium charged or the
terms of coverage;

(5) Confirmation of coverage is issued to insured per-
sons;

(6) Policyholder has no claims handling authority;

(7) Policyholder has no complaints handling author-
ity.

Comparison with Swiss law

The mandatory statutory provisions that apply in a
distribution context in Switzerland correspond to the
content requirements of Lloyd’s to a large extent.
However, other than at Lloyds’ the statutory require-
ments may generally be implemented in the form of
group policies or in the form of distribution contracts.

The content requirements of Lloyd’s may generally be
legally implemented in a distribution context as fol-
lows:

(1) The insured persons generally need to be granted
a direct right to claim against the insurer in a dis-
tribution context (i.e. no common employment).
If in a mere distribution context there is no
«clearly identifiable and genuine group» the
«group policies» must be structured as if there
were distribution of individual policies. Under the
circumstances it appears more appropriate to en-
ter into a distribution contract.

(2) If group policies as auxiliary insurance service are
used, the policyholder will generally have a legiti-
mate interest to provide the insurance cover to the
insured persons. However, group policies may
also be used in a mere distribution context where
there is no such legitimate interest. Under the cir-
cumstances it appears more appropriate to enter
into a distribution contract.

(3) If group policies are used in a distribution context
one may decide on a case-by-case basis whether
there is need to inform the insured persons about
the payment of a provision to the policyholder in
the style of Art. 45 VAG.

(4) If group policies are used in a distribution context
the policyholder must not have any discretionary
power regarding insured persons, premiums and
terms of insurance.

(5) If group policies are used in a distribution context
a confirmation of cover must generally be handed
out to the insured persons.

(6) If group policies are used in a distribution context
the policyholder must not have any relevant
claims handling authority. Otherwise, the out-
sourcing notification duty applies.

(7) If group policies are used in a distribution context
the policyholder must not have any relevant au-
thority to deal with complaints. Otherwise the
outsourcing notification duty applies.

Abbreviations

AVO Swiss Federal Ordinance on Supervision
of Private Insurance Undertakings of
2005 (Swiss Insurance Supervision Ordi-

nance)
BGE Swiss Federal Supreme Court Decision
EEA European Economic Area
EU European Union

FINMA Swiss Financial Market Authority

FINMA-Circ Circular 2018/3 of FINMA dated 1 April
2018 on Outsourcing — Banks and Insur-
ers

Directive 2009/138/EC of the European
Parliament and of the Council of 25 No-
vember 2009 on the taking-up and pur-
suit of the business of Insurance and Re-
insurance (Solvency II) (recast)

Solv.II-Dir.

VAG Swiss Federal Act on the Supervision of
Insurance Undertakings of 2004 (Swiss
Insurance Supervision Act)

VVG Swiss Federal Act on the Insurance Con-
tract of 1908 (Swiss Insurance Contract
Act)
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