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Sports Direct v Rangers – how not to enforce a confidentiality order 

The High Court has dismissed an application by Sports Direct to find Glasgow Rangers Football Club 

in contempt of court for breaching a confidentiality order.1  The order reproduced Rangers’ previous 

undertaking to keep its commercial arrangements with Sports Direct confidential.  Sports Direct also 

failed in its application to commit Rangers chairman Dave King to prison for allegedly breaching 

the order by giving an interview to Sky Sports.   

The court found that Sports Direct had failed to prove beyond reasonable doubt that Mr King had been 

acting on behalf of Rangers when giving the interview, or that Mr King had said the words attributed to 

him in an online report of the interview.  Even if he had said those words, it was no more than a technical 

breach of the order, and it was “inappropriate to police those breaches with the heavy hand of committal 

proceedings”.   

The court concluded that Sports Direct’s whole application was an abuse of process, and the case 

usefully illustrates the high hurdles that a successful application for committal will need to surmount. 

Background 

The main mover behind the Sports Direct Group is the well-known businessman Mike Ashley.  

The dispute turned on a written confidentiality undertaking of 5 September 2014 given to the Sports 

Direct Group relating to Glasgow Rangers Football Club.   

In 2012, Sports Direct was approached by Rangers to explore potential commercial opportunities.  

Members of the Sports Direct Group then entered into various commercial agreements with Rangers. 

In autumn 2014, the parties entered into negotiations over the potential extension of finance by 

the Sports Direct Group, and Sports Direct obtained the confidentiality undertaking from Rangers.  

In November 2014, Sports Direct entered into a marketing agreement with Rangers that was terminable 

on seven years’ notice.  As the judge noted, that is an unusually long period of notice in a commercial 

agreement.  In January 2015, the parties entered into further commercial agreements.   

Confidentiality undertaking 

The undertaking required Rangers to treat as private and confidential: (a) the existence of any 

discussions between the Sports Direct Group and the Rangers Group; (b) the contents of any such 

discussions and/or any related agreements; and (c) any information provided by or for any member of 

the Sports Direct Group to the Rangers Group.  

It also stated that damages might not be adequate compensation, and that any member of the Sports 

Direct Group could seek injunctive relief.  The judge noted, however, that this could not be used 

to override the principles that the courts apply when asked to grant such relief. 

Mr King, together with two other board members (a Mr Murray and Mr Gilligan), ousted Mr Ashley’s 

allies from Rangers’ board at an EGM on 6 March 2015.  Mr King then became Rangers’ chairman.  So 

he was not involved in Rangers when the undertaking was given. 

Confidentiality order 

In May 2015, the Scottish newspaper The Daily Record published a report about Rangers and its 

relationship with Mr Ashley.  It stated that Rangers were “ready to go to war” with Mike Ashley in a bid 

“to rip up a crippling commercial deal” that included a “massive” seven-year notice period, suggesting 

1 Sports Direct International plc v Rangers International Football Club plc [2016] EWHC 85. 
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that a June date had been set for the “latest shareholder showdown”.  Sports Direct complained about 

the publication, contending that it amounted to a breach of the undertaking.  It applied for an interim 

injunction, which was opposed by Rangers, but granted by the High Court in June 2015.  Essentially, 

the order reproduced the confidentiality undertaking. 

In July 2015, Mr King gave an interview to Jim White, a journalist at Sky Sports in South Africa.  Sports 

Direct alleged that, in breach of the order, the interview disclosed the existence and contents of previous 

and anticipated discussions.  Extracts of the interview were broadcast on Sky Sports, and further 

extracts were published in an article on the Sky Sports website. 

Contempt application 

In September 2015, Sports Direct applied to the High Court to find Rangers in contempt of court for 

breach of the order, and also to commit Mr King to prison and to fine Rangers in punishment for that 

contempt. 

Legal principles 

Confidentiality principles

The High Court judge, Mr Justice Peter Smith, noted that merely labelling matters as confidential does 

not necessarily make them so.  Further, he summarised the relevant legal principles:2

 The law imposes a "duty of confidence" whenever a person receives information that such 

person knows (or ought to know) is fairly and reasonably to be regarded as confidential.3

 The subject matter must be "information", and the information must be clear and identifiable.4

 To warrant equitable protection, the information must have the “"necessary quality of 

confidence” about it.5

 Whether the preservation of its confidentiality is of substantial concern to the claimant is 

important, and the threshold is not high.6

 The information cannot be treated as confidential if it is common knowledge or generally 

accessible and in the public domain.   

 Pieces of information that might individually appear to have limited value and marginal secrecy 

might, in combination in particular hands, have special composite value and confer a 

considerable advantage on the recipient.7

Where parties to a contract have agreed the terms governing how confidential information may be used, 

their respective rights and obligations are then governed by the contract, and in the ordinary case no 

2 As noted in CF Partners (UK) LLP v Barclays Bank plc [2014] EWHC 3049. 

3 Campbell v MGN Ltd [2004] UKHL 22. 

4 Amway Corp. v Eurway International Ltd (1974) RPC 82. 

5 Saltman Engineering Co. Ltd v Campbell Engineering Co. Ltd (1948) 65 RPC 203. 

6 Force India Formula One Team Limited [2012] ROC 29. 

7 Maclean v Arklow Investments Ltd [1998] 3 NZLR 680. 
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wider set of obligations is imposed by the general law of confidence.  Nevertheless, that does not 

preclude wider equitable duties of confidence in unusual circumstances.  

The judge noted that a claimant cannot claim an injunction as of right for the breach of a negative 

obligation not to disclose confidential information, and might disentitle himself to relief by inequitable 

conduct or delay.  Also, when refusing to grant an injunction, the court can award damages in lieu of an 

injunction where damages are an adequate remedy, and those damages can be assessed on various 

bases. 

Principles relevant to committal applications 

The judge also considered the principles that apply to committal proceedings:8

 Non-compliance with a court order endorsed with a penal notice amounts to civil contempt.  

That is enforceable by committal if a person (a) does not do an act within the period of time 

fixed by an order or (b) disobeys an order not to do an act.  

 Contempt of court must be proved to the criminal standard of proof, i.e., beyond reasonable 

doubt.9

 The claimant must prove that each respondent: (a) knew of the terms of the order; (b) acted (or 

failed to act) in a manner that involved a breach of the order; and (c) knew of the facts which 

made that conduct a breach. 

 It is not necessary to show that the respondent knew or believed that those intentional acts 

amounted to a breach. 

 Where a company is ordered not to do certain acts and a director of that company is aware of 

the order, he is under a duty to take reasonable steps to ensure that the order is obeyed.  If he 

wilfully fails to take those steps and the order is breached, he can be punished for contempt.  

 The application fails if, after considering the evidence, the court concludes that there is more 

than one reasonable inference to be drawn and at least one of them is inconsistent with a 

finding of contempt.  

In procedural terms: 

 If a person disobeys an order not to do an act, the order may be enforced by an order for 

committal (CPR 81.4(1)(b)).   

 Unless the court dispenses with service, an order may not be enforced unless a copy of it has 

been served on the person required not to do the act in question (CPR 81.5).   

 For an individual, personal service is effected by leaving it with that individual, and for a 

company, it is effected by leaving it with a person holding a senior position within the company 

or corporation (CPR 81.6). 

8 PJSC v Vseukrainskyi Aktsionernyi Bank [2014] EWHC 3771. 

9 Masri v CCC [2011] EWHC 409. 
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High Court decision 

In short, Sport Direct’s application was dismissed on all fronts. 

Failure to serve the order personally 

Sports Direct accepted that neither Rangers nor Mr King was personally served with the confidentiality 

order as required.  No good explanation was given for this failing.  Rangers was served by leaving a 

copy at its registered office.  Mr Murray and Mr Gilligan had copies left at their homes.  Mr King had not 

been present in court when the order was made.  Mr King received nothing at all, and the only 

explanation given was that Mr King’s residence was out of the jurisdiction.  This was despite the fact 

that Mr King was in the UK in June 2015, so would have been available for personal service.   

The judge observed that this was surprising, given the seriousness of such an order.  He noted that it is 

easy enough to ensure that the requirement of personal service is satisfied by asking the court to make 

an order that the respondents make themselves available at a time and place that is convenient for 

personal service, and that, if they do not, personal service be dispensed with.   

The judge found there was doubt as to whether or not Mr King read the order in detail, and his witness 

statement had not been challenged.  The judge was not persuaded that he should exercise his 

discretion and dispense with the requirements of personal service retrospectively.  This was fatal to 

Sports Direct’s application on all grounds, because no order had been served personally. 

No evidence of alleged breach 

The judge observed that, in the Sky Sports video, Mr King did not in fact refer to the meeting that took 

place between Sports Direct and Rangers on 12 June 2015, nor to the fact of discussions or a 

prospective meeting or the contents of any meetings.  The judge observed that it was at least arguable 

that Mr King said nothing more than was already in the public domain, namely that he and Mike Ashley 

had had a meeting on 12 June 2015. 

The source of the allegations against Mr King was the Sky Sports article: Sports Direct had not 

contacted Mr White, nor asked him to provide any notes of the meeting, nor discussed the interview 

with him at all.  So Sports Direct required the court to assume, beyond reasonable doubt, that Mr King 

made the statements as reported by Mr White.  But the judge was not prepared to find beyond 

reasonable doubt, based on an unverified hearsay statement of one or more unidentified reporters, that 

Mr King was in contempt of court by the attribution of statements to him in the Sky article.  He noted 

that this could have easily been resolved by Sports Direct by applying to have Mr King cross-examined.   

The judge considered that the Sky Sports interview was a “lifestyle” interview that took place at 

Mr King’s house.  He did not accept that it was beyond reasonable doubt that Mr King was acting as a 

director of Rangers.  Further, the judge found that he had no authority in his capacity as chairman 

to make statements on behalf of Rangers, and there was no evidence to show the board had authorised 

Mr King to do so.  There was also no evidence to show that Rangers held Mr King out as having such 

authority.  

So Sports Direct failed to prove beyond reasonable doubt that Mr King had authority to speak for 

Rangers, which was an essential requirement to attach liability to Rangers for what he said.  The judge 

commented that the fundamental flaw in Sport Direct’s application was its choice to have the case tried 

on the affidavits, rather than (as is more usual in committal applications) to have the deponents attend 

for cross-examination.  The judge dismissed the application accordingly, but commented on various 

other points as well. 
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Flawed Application Notice 

The second complaint in the Application Notice related to the contents of discussions at the June 2015 

meeting.  The judge found that this alleged breach was fundamentally flawed, because it failed 

to identify how the respondents were alleged to be in breach.  He noted that the Application Notice must 

set out in full the grounds on which the committal application is made and must identify, separately and 

numerically, each alleged act of contempt, given the need for the respondent to have details of the 

alleged acts of contempt and the opportunity to respond to the committal application.10

The judge held that the respondents were entitled to know what part(s) of the meeting it was alleged 

that they revealed, particularly given the number of apparent leaks of the meeting that were taking place 

in the press.  The Application Notice failed to do so – a fatal defect in Sports Direct’s application under 

that head also – and the judge commented that he would dismiss it for that reason alone. 

Abuse of process

The judge observed that, while Sports Direct’s failings might be said to be technical, committal 

applications are highly technical, because an application, if established, can lead to imprisonment.  

Separately, he noted that, as part of the overriding objective, it is an abuse of process to pursue litigation 

where the value to the litigant of a successful outcome is so small as to make the exercise pointless 

viewed against the expenditure of court time, and that committal proceedings are a last resort of seeking 

to obtain compliance with the court’s order.11

The judge noticed that there was some animosity between Mike Ashley and Dave King.  The judge took 

account of Mr King’s evidence, which was again unchallenged, that Mr Ashley was pursuing a vendetta 

against him, and that Mr Ashley was driving the committal without any good-faith motive.   

Further, he questioned what damage was being sustained by Sports Direct even if it established the 

breaches.  Significantly, the alleged breaches of the undertaking did not suggest that Sports Direct had 

suffered any damage at all.  The Claim Form stated that the claimant expected to recover more than 

£200,000 for the breaches of the undertaking.  There were no details in the Particulars of Claim.  

Following the hearing, Sports Direct produced a Schedule of Loss at slightly more than £50,000. 

The judge considered that Sports Direct treated the committal application as merely another method of 

enforcing bargains, and he cited Rangers’ reasonable attempts to seek an alternative way to resolve 

the issue.  The response of Sports Direct was to issue the committal application, which had many flaws 

and was utterly disproportionate compared with the benefits that would ensue.  So the judge concluded 

that Sports Direct’s whole procedure was an abuse of process and should be dismissed for that reason 

too.   

Comment 

Committal applications are very serious because the court is asked to imprison a respondent to enforce 

an order.  In this case, the disproportionate approach (allegedly motivated by a personal vendetta) 

proved to be an abuse of process.  In any event, it is essential that all procedural and evidential hurdles 

are overcome, from effective personal service to proper particularisation of the alleged breaches to 

effective cross-examination of the respondent.   

At any rate, taking the aggressive strategy of going for committal leaves little room for error. 

Tom Iverson, Associate, Michael Simkins LLP

10 Following The Lord Mayor and Citizens of Westminster v Addbins [2012] EWHC 3716. 

11 Sectorguard plc v Dienne plc [2009] EWHC 2693. 


