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An Ofcom future for on-demand video regulation 

Ofcom has published a statement on the regulation of on-demand programme services (ODPS) 

following the closure of the Authority for Television On Demand (ATVOD). 

The document sets out the arrangements that apply from 1 January 2016, the date on which Ofcom 

became the sole regulator of ODPS.  It includes updated forms and guidance for notifying services to 

Ofcom, rules and guidance reflecting the shift in regulatory control from ATVOD to Ofcom, and Ofcom’s 

Interim Breach Procedures for investigating breaches of rules for ODPS.  

The document also consults on two proposals for the future regulation of ODPS: 

 the introduction of new procedures for investigating breaches of rules to replace the temporary 

Interim Breach Procedures; and 

 not to charge a fee to ODPS providers to cover the incremental cost incurred by Ofcom 

in becoming the sole regulator. 

Background 

Ofcom has pointed out that the end of ATVOD does not mark the start of a vast regulatory upheaval.  

From its inception under the Communications Act 2003 (Act) in March 2010, ATVOD was appointed by 

Ofcom as its co-regulator for ODPS.  In doing so, Ofcom could act concurrently with, or in place of, 

ATVOD at any time, and remained solely responsible for certain matters, including financial penalties, 

suspensions and restrictions.  It also had an appellate role in relation to ATVOD’s decisions to classify 

ODPS providers as defined under the Act (known as “scope appeals”).  So Ofcom has not gained any 

new powers or functionality as a result of the closure of ATVOD. 

The decision to bring the co-regulatory model to an end, and to bring regulation under one 

organisational roof, follows the convergence between linear television broadcasting and ODPS, as well 

as the extensive overlap in the identity of ODPS providers and broadcast licensees.  In the interest of 

effectiveness and efficiency, Ofcom has been acting as the sole regulator for all ODPS non-advertising 

content since 1 January 2016.  The Advertising Standards Authority remains the co-regulator for 

advertising content on ODPS, as it does for linear television broadcasting.  

Following the transition from a co-regulatory to a sole regulatory model, Ofcom has outlined the 

consequential changes (and related guidance) to ODPS forms, rules and breach procedures.  In light 

of the convergence between linear television and ODPS, Ofcom has also decided to consult on how 

best to give effect to alignment with linear broadcasting, while recognising the relevant differences in the 

substantive rules applying to each. 

Arrangements from 1 January 2016 

Updated forms and guidance 

Under section 368BA of the Act, ODPS providers must notify any intention to start providing an ODPS, 

to make significant changes or to cease providing an ODPS.  In addition, consumers need to understand 

how to pursue complaints.  Various practical changes stem from the transition to a sole regulatory 

model.  Ofcom has created a new section on its website with relevant information for providers and 

consumers, drawing particular attention to the following areas:  

 Guidance on who needs to notify – Although closely based on ATVOD’s guidance, Ofcom has 

removed references to various previously decided cases.  This change has been made on the 

basis that, while such cases will continue to provide important guidance for ODPS providers, 
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new cases are decided regularly.  Ofcom has replaced these references with a single link to all 

previously decided cases.  Other minor changes to the guidance do not, however, reflect a 

change in Ofcom’s interpretation of who needs to notify.  

 New form for notifying an ODPS – Minor changes have been made to the form to align it with 

standard Ofcom forms for broadcast licensees.  ATVOD records are being transferred to 

Ofcom, and there is no need to re-notify a service that was notified to ATVOD by 31 December 

2015.  

 New practical guidance on how to notify – This does not affect the substantive obligation, but 

simply assists ODPS providers in the practical steps required. 

 Complaints – Ofcom has updated its website to provide advice to viewers wishing to complain 

about video-on-demand services.  

 Sanctions – ATVOD did not deal with sanctions for breaches of rules by ODPS providers, so 

there was already an Ofcom document on sanctions procedures for ODPS.  But the end of the 

co-regulatory model has required some “non-material updates”. 

 ATVOD publications – Ofcom has made previous ATVOD publications available, including 

those relating to commercial references, European works, and access services for people with 

disabilities affecting hearing or sight.  Ofcom is aware of “real concerns” about the availability 

of such access services (e.g. subtitling, audio-description and signing) on ODPS.  Ofcom 

intends to consult early in 2016 on what more can be done to encourage accessibility as 

required under section 368C(2) of the Act.  

New Rules and Guidance 

Ofcom has produced a new Rules and Guidance document, closely reflecting the previous ATVOD 

Rules and Guidance, with minor updates “to reflect the end of the co-regulatory model, and for reasons 

of clarity and precision”.  As the rules applying to ODPS are statutory, those did not change on 1 January 

2016.  The Guidance only aims to assist in understanding Ofcom’s interpretation of the substantive 

rules: it does not limit or supersede the statutory rules.  

Ofcom intends to publish a revised set of Rules and Guidance in the first half of 2016, aligned more 

closely in format, tone and style with the Broadcasting Code.   

Interim Breach Procedures  

These temporary procedures are only intended to apply for a short period to provide continuity for ODPS 

providers during the transition.  Ofcom is consulting on a set of procedures more closely aligned with 

the procedures for linear broadcasting (see below).  The procedures will apply to complaints received 

from 1 January 2016, as well as any ongoing investigations that ATVOD could not complete by 31 

December 2015.   

Ofcom has drawn attention to the following points: 

 The end of the co-regulatory regime means that there is no appeal process from ATVOD to 

Ofcom.  An internal review process will be available in the interim, and ODPS providers have 

an appeal route via judicial review in the High Court. 

 Ofcom has simplified the position on investigations into services that have not been notified as 

ODPS (i.e. “scope” matters where there is an issue as to whether the definition of ODPS under 

section 368A(1) of the Act applies).  Previously, because appealing an ATVOD “scope” decision 
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went to Ofcom, the default position was to address issues of “scope” and of potential breaches 

of editorial rules sequentially.  The default position is now that they are addressed in parallel.  

Ofcom emphasises that “scope” cases are in themselves breach cases: failure to notify a 

notifiable service is a clear breach of rule 1 of the Rules and Guidance (which is derived from 

section 368BA of the Act).  

 ATVOD was a much smaller organisation than Ofcom, with limited opportunity for internal 

governance and decision-making by individuals not directly involved in the original 

investigation.  So Ofcom has decided that it is “neither appropriate nor necessary to replicate 

ATVOD’s Determinations Committee, nor to have Board-level involvement in typical cases”.  

These are not features of Ofcom’s well-established processes for linear broadcasting.  But an 

internal review process provided by appropriately qualified Ofcom staff not involved in the 

original decision is available in the transitional period, pending the outcome of the consultation.  

Consultations 

Consultation on new investigation procedures 

Ofcom wants to align procedures for alleged breaches by ODPS providers of the ODPS Rules and 

Guidance with those covering alleged breaches by linear television broadcasters for breaches of 

Ofcom’s Broadcasting Code. 

One reason for this decision is that the Audiovisual Media Services Directive (2010/13/EU) (Directive) 

already recognises the growing convergence between what it refers to as “traditional audiovisual media 

services – such as television – and emerging on-demand audiovisual media services”, and aims to 

create “a level playing field” between them.1  Furthermore, in relation to audiences’ reasonable 

expectations of regulatory protection, the Directive notes that “it is characteristic of on-demand 

audiovisual media services that they are ‘television-like’ ”.2  In light of the desire to create a level playing 

field for providers and to meet audiences’ reasonable expectations, Ofcom will aim to implement 

procedures that are as closely aligned as possible. 

At the same time, Ofcom recognises that there are differences between ODPS and linear television 

services.  For instance, for smaller ODPS providers there is less overlap between ODPS providers and 

broadcast licensees.  Ofcom does not, however, consider these factors to justify fundamental 

differences in procedural approach.  The procedures for linear television provide a fair and appropriate 

opportunity for complainants to bring issues to the attention of the regulator, and for service providers 

to make representations before a decision. 

Ofcom invited comments on the following features of the draft Procedures: 

 The on-demand nature of ODPS means that there may be a greater risk of ongoing harm 

in some cases than is the case for linear television broadcast, as the material can remain 

available on demand.  This may justify departure from the Procedures, including allowing 

shorter periods for representations.  Ofcom would communicate deadlines to ODPS providers 

in such circumstances, and those would “remain fair” to the provider in the circumstances. 

 There may be cases where it is appropriate to bypass ODPS providers’ internal complaints 

processes and for Ofcom to investigate before such processes are concluded, although the 

1 Directive 2010/13/EU, Recital 10. 

2 Directive 2010/13/EU, Recital 10. 
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presumption remains that complainants should go to the ODPS provider first where such 

concerns are not engaged. 

 ODPS providers must retain material for at least 42 days after communicating their own 

decision on a consumer complaint.  Furthermore, complaints must be pursued promptly by 

complainants, and Ofcom will not generally accept essentially historic complaints where the 

matter has not been pursued promptly and the material is no longer available. 

 As the definition of an ODPS in section 368A of the Act was not always clear-cut, which made 

considering “scope” issues complex, Ofcom has sought to clarify the matter.  Failure to notify 

an ODPS to Ofcom is a breach under section 368BA of the Act, and of rule 1 of Ofcom’s 

published Rules and Guidance.  So Ofcom proposes to deal with any such matter under the 

Procedures and potentially also under the Sanctions Procedures.  Normally, it would not 

separate consideration of this potential breach from any other potential breach (e.g. of an 

editorial rule). 

 The internal review process embodied in the Interim Breach Procedures will not be retained in 

the proposed Procedures.  ODPS providers will retain the potential for appeal of Ofcom 

decisions via judicial review in the High Court, which aligns the approach with that for broadcast 

licensees.  The procedural measures in place have proved sufficient for broadcasters and, in 

Ofcom’s view, the nature of ODPS is not such that it makes it necessary to supplement the 

measures for them specifically. 

Consultation on regulatory fees 

This consultation sets out Ofcom’s proposal not to require ODPS providers to pay a fee under section 

368NA of the Act.  It sets out three options on which Ofcom is inviting comments:  

 Option A: not to charge a fee to ODPS providers for the financial year 2016-17, and to cover 

the small incremental cost involved in becoming sole regulator of ODPS within the existing fees 

structure for television broadcasting licensees.  This is Ofcom’s preferred option. 

 Option B: not to charge a fee to ODPS providers, but to amend the Statement of Charging 

Principles such that ODPS revenues are specifically captured. 

 Option C: to charge a fee to larger ODPS providers.  

In Ofcom’s view, Option A represents a “fair, proportionate and pragmatic approach” to apportioning 

the small incremental costs incurred by Ofcom in exercising sole regulatory responsibility for 

programme content on ODPS.  It is an approach that takes into account the objectives of the Directive 

in relation to creating a “level playing field”, and Ofcom’s intention to align the regulatory approach for 

ODPS with the approach for linear television broadcasting. 

The consultations on procedures and fees ended on 1 March 2016.  

Comment   

Ofcom’s statement and consultations reflect a new clarity and confidence in defining the nature of ODPS 

and the type of regulation that they require.  Following in the wake of the Directive, Ofcom’s view is that 

there is a general convergence between broadcast services and ODPS, and that, to meet audiences’ 

reasonable expectations, regulatory procedures should be as closely aligned as possible. The transition 

from a co-regulatory to a sole regulatory model seems a sensible step to achieve this objective.  We 

are yet to see how effectively Ofcom can practically implement the alignment of procedures, but the 
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statement and consultations demonstrate an intention to provide as much certainty as possible for 

ODPS providers during these regulatory changes.  

Jonathan Blair, Partner, Michael Simkins LLP 

Karim Amijee, Trainee Solicitor, Michael Simkins LLP 


