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Free Wi-Fi providers not liable for users’ copyright infringements 

On a reference from the Munich Regional Court to the Court of Justice of the European Union, the 

Advocate General has delivered an opinion that the provider of a publicly accessible, free Wi-Fi service 

is not liable for copyright infringements committed by users of the service.1  According to the Advocate 

General, as long as the service takes place in an economic context, it qualifies as a “mere conduit” 

under Article 12(1) of the E-Commerce Directive.2  While Article 12 does not protect a service provider 

from an injunction, the Advocate General was also clear that the scope of any such injunction could not 

extend to the imposition of any obligation to make access to the Wi-Fi network secure. 

Background 

The case concerns Tobias McFadden, whose business is selling and renting lighting and sound 

systems.  As an ancillary service, Mr McFadden operates a publicly accessible, free Wi-Fi network in his 

store.  A third party, using Mr McFadden’s Wi-Fi service, uploaded a copyright-protected musical work 

onto a sharing platform, thereby infringing copyright.  

The rights in the musical work are owned by Sony Music Entertainment GmbH, which brought a claim 

against Mr McFadden in the absence of knowing the identity of the infringer.  Mr McFadden asserted 

that he exercised no control over the Wi-Fi network, but that he had deliberately not password-protected 

the network so that customers would be enticed to use his services.  Mr McFadden claimed that he did 

not commit the infringement, but he did not exclude the possibility that an individual using his Wi-Fi 

network might have.  So Mr McFadden brought a claim for a negative declaration, and Sony brought a 

counterclaim seeking an injunction and damages. 

In 2014 the court dismissed Mr McFadden’s application and upheld Sony’s counterclaim, granting an 

injunction on the basis of Mr McFadden’s direct infringement and ordering him to pay damages and 

costs.  Mr McFadden appealed, relying on the “mere conduit” defence under Article 12(1) of the 

E-Commerce Directive (which has been transposed into German law), stating that his liability was 

limited as an operator of a Wi-Fi network.  

The Regional Court, Munich I, stated that it did not believe that Mr McFadden was directly liable, 

but made a reference to the CJEU about Mr McFadden’s potential indirect liability (on the basis that his 

Wi-Fi network was not secure). 

Reference to the CJEU 

The Regional Court sought the CJEU’s guidance on a number of questions.  In summary, the reference 

includes the following questions: 

 Is a professional person who, in the course of business, operates a free, public Wi-Fi network, 

to be regarded as the provider of a service consisting of the provision of access to a 

communication network within the scope of Article 12 of the E-Commerce Directive?  Here, 

the Regional Court raised two issues: 

(a) the economic nature of Mr McFadden’s service; and 

(b) the fact that Mr McFadden might simply make the network available to the public 

without specifically holding himself out to potential users as a service provider. 

1 Tobias McFadden v Sony Music Entertainment Germany GmbH (C-484/14).

2 Directive 2000/31/EC. 
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 If Mr McFadden is to be considered as a provider of a service within the scope of Article 12, 

to what extent might his liability be limited in respect of copyright infringement committed by 

third parties when they use the Wi-Fi network? 

 Can the operator of a public Wi-Fi network be constrained by an injunction to make access 

to the network secure by means of a password? 

Relevant law 

Paragraph 97 of the German Copyright Act has been interpreted by the German courts as meaning that 

liability for an infringement may be incurred indirectly – that is, by a person who, without being the author 

of the infringement contributes to the infringement in some way or other.  The Federal Court of Justice 

held in the case of Sommer unseres Lebens3 that a private person operating a Wi-Fi network may be 

regarded as an indirect infringer if the network is not secure, thus enabling a third party to infringe 

copyright.  

The Regional Court suggested that the ruling in Sommer should apply to a professional person, and 

that Mr McFadden was indirectly liable for the infringement.  But the court noted that Mr McFadden 

would not be indirectly liable if he fell within the scope of the limitation of liability under Article 12(1) of 

the E-Commerce Directive. 

Article 12 of the E-Commerce Directive is designed to protect an intermediary service provider of 

“information society services”.  The services are defined as those that are “normally provided for 

remuneration”.4  If a provider falls into this category, the court is precluded from finding the service 

provider liable for the information transmitted, as long as it: 

(a) does not initiate the transmission; 

(b) does not select the receiver of the transmission; and 

(c) does not select or modify the information contained in the transmission. 

Although the Regional Court was satisfied that Mr McFadden met the three conditions, it was uncertain 

about whether Mr McFadden was a “provider” of an information society service, and so referred to the 

CJEU on whether Mr McFadden could rely on the Article 12 defence. 

Advocate General’s opinion 

In the Advocate General's view, Article 12 does limit the liability of an intermediary service provider 

for the information transmitted, but it does not act as a shield from injunctions requiring the termination 

or prevention of infringement. 

His reasoning was as follows: 

Scope of Article 12 

 The consideration of Mr McFadden’s service was “a pertinent one”: because his provision of 

Wi-Fi access was in the course of his business, he was providing a service of an economic 

nature.  The Advocate General did not consider it important that the Wi-Fi was not provided in 

return for payment, or that it was an ancillary service to the principal business.  The important 

3 I ZR 121/08. 

4 Article 2(a) and Recital 17 in the preamble of the E-Commerce Directive. 
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point was that the provision of free internet access attracted customers to Mr McFadden’s 

business for which he was remunerated.  Accordingly, the “pecuniary consideration” was 

“incorporated into the price of other services”. 

 To fall within the scope of Article 12, Mr McFadden needed to “provide” the service.  

The Advocate General considered that the term “to provide” simply means that “the activity in 

question enables the public to have access to a network and takes place in an economic 

context”, and that the classification of a given activity as a “service” is an objective matter.  In the 

Advocate General’s view, then, Article 12 of the E-Commerce Directive applies to a person 

who, as an adjunct to his principal economic activity, operates a Wi-Fi network that is accessible 

to the public free of charge, and so it applied to Mr McFadden. 

Limitation of liability 

 Although the Advocate General considered that Mr McFadden’s service fell within the scope of 

Article 12, he noted that Mr McFadden would only benefit from the limitation of liability if the 

three cumulative conditions (as set out above) were fulfilled.  He also noted that according to 

Recital 42 of the E-Commerce Directive, the exemptions from liability only cover activities of a 

technical, automatic and passive nature, which implies that the service provider has neither 

knowledge nor control over the transmission of the information.  The Advocate General found 

this to be the case here and considered that the three conditions were met.  So Mr McFadden 

could benefit from the limitation of liability.  

 In the Advocate General’s view, therefore, those falling within the scope of Article 12(1) of the 

E-Commerce Directive are protected from the making of orders not only for the payment of 

damages, but also for the payment of the costs of giving formal notice or other costs relating to 

copyright infringements committed by third parties, given that it could compromise the objective 

pursued by Article 12 of ensuring that no undue restrictions are imposed on the activities to 

which it relates.  

Injunctive relief 

 The Advocate General noted, however, that Article 12 does not protect a service provider from 

an injunction, non-compliance with which is punishable by a fine.  But he stressed that any 

injunction must be fair and equitable and must not be unnecessarily complicated.  

 The Advocate General considered, however, that imposing an obligation to make access to a 

Wi-Fi network secure, as a means of protecting copyright on the internet, would not be 

consistent with the requirement for a fair balance to be struck between: (a) the protection of 

copyright holders’ intellectual property rights; and (b) service providers’ freedom to conduct 

business.  By restricting access to lawful communications, the measure would also entail a 

restriction on freedom of expression and information. 

Comment 

Although the CJEU is not bound to follow the Advocate General’s opinion, it is a strong indication of the 

way in which the questions might be decided.  The determination of the issues in this case from Europe’s 

highest court will be significant for the liability of free Wi-Fi providers.  

Germany currently has stricter laws in relation to copyright infringement committed over Wi-Fi networks, 

as service providers can be held liable for third parties’ infringement at present.  If the CJEU follows the 

Advocate General’s opinion, it will be much easier for Wi-Fi providers to supply free Wi-Fi without the 

fear of liability for its users’ infringements.  
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This is likely to disappoint many rights-holders, who would be unable to pursue an internet intermediary 

for infringement by an unknown internet user.  Rights-holders will draw some comfort from the fact that 

it is possible to obtain injunctions to terminate and/or prevent infringement.  But the recourse of a 

potentially expensive, after-the-event injunction is unlikely to be an attractive remedy for rights-holders, 

who will be well aware of the potential for rapid propagation of online content. 

Jessica Welch, Associate, Michael Simkins LLP 

Article written for Entertainment Law Review.


