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Site operators linking for profit must check for unauthorised content 

 

In November 2016 the Hamburg Regional Court made a decision during injunctive proceedings 

on linking to an unlicensed photograph.
1
  It was the first ruling from a German court to apply the 

principles on linking established by the Court of Justice of the European Union in the GS Media case.
2
     

 

The German court followed but also expanded on that decision, ruling that commercial linking to 

unauthorised content is infringing, even when it is quite difficult to ascertain the infringing nature of 

the linked work.  The court also considered the scope of “financial gain” for the purpose of presumed 

knowledge of unauthorised publication, finding it sufficient that the site (rather than the link itself) 

is provided for financial gain. 

 

Background 

 

The applicant, a photographer, photographed a public building.  He uploaded the photograph to the 

Wikimedia Commons, a media file repository that makes public-domain and freely licensed 

educational media content available, permitting publication of the content under a creative commons 

licence.  

 

The photograph was then modified by an unknown third party, who added images of UFOs that 

appear to be hovering above the building.  This new photograph was uploaded by the third party on 

the third party’s website. 

 

The respondent operates a website that publishes and sells educational materials created by the 

respondent.  On his website the respondent posted a sentence including the word “UFO”, which was 

hyperlinked to the modified version of the applicant’s photograph.  Clicking on the link opened a new 

browser window in which the modified photograph was shown.  The applicant believed that this 

constituted an infringing use of his work and applied for an injunction against the respondent.  

 

Decision 

 

The court noted that the photograph in question is a protected work under the German copyright 

legislation, the Urheberrechtsgesetz (UrhG).  The applicant owned the rights to this work, which he 

proved to the court by way of a screenshot from Wikimedia showing him as the author of the work and 

a supporting affidavit from the applicant to that effect.   

 

Communication to the public  

 

The court noted that the applicant’s rights under the UrhG include the right of communication to the 

public.  The relevant section (section 19a of the UrhG) implements Article 3(1) of the Copyright 

Directive, which requires Member States to provide authors with “the exclusive right to authorise or 

prohibit any communication to the public of their works, by wire or wireless means, including the 

making available to the public of their works in such a way that members of the public may access 

them from a place and at a time individually chosen by them”.
3
  

 

To establish whether the respondent’s link to the modified photograph constituted an infringement, 

the court went on to summarise and apply the principles set out by the CJEU in the GS Media 

decision.  So, to establish whether posting a link to protected works, freely available on another 

website without the consent of the copyright holder, constitutes a “communication to the public” within 

the meaning of Article 3(1) of the Directive, the court had: 
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 to assess two cumulative criteria: (a) an “act of communication” of a work; and (b) the 

communication of that work to a “public”;
4
 

 to make an individual assessment of those criteria;
5
 

 to take into account several complementary criteria, which are not autonomous and are 

interdependent and to be applied both individually and in their interaction with one another,
6
 

including: (a) the indispensable role played by the user and the deliberate nature of such 

intervention, where, in the absence of that intervention, the customer would not, in principle, 

be able to enjoy the work;
7
 and (b) the concept of the “public”, which refers to an 

indeterminate number of potential viewers and implies, moreover, a fairly large number of 

people;
8
 

 to establish whether the work was communicated using specific technical means, different 

from those previously used or, failing that, to a “new public”, being a public that was not 

already taken into account by the rights-holders when they authorised the initial 

communication to the public of their work;
9
 and  

 to establish whether the “communication”, within the meaning of Article 3(1) of the Directive, 

is of a profit-making nature.
10

 

The court further noted that, in GS Media, the CJEU expressly refused to infer from its decision in 

Svensson
11

 or BestWater
12

 that posting links to protected works that have been made freely available 

on another website, but without the consent of the rights-holders in question, would be excluded as a 

matter of principle from the concept of “communication to the public” within the meaning of Article 3(1) 

of the Directive.  Instead, those decisions confirm the importance of such consent under that 

provision, as the decision in BestWater specifically provided that every act of communication of a 

work to the public is to be authorised by the rights-holder.
13

 

 

Was the modified work an infringing work? 

 

First, the court considered whether the modified version of the applicant’s photograph was an 

infringing work.  It noted that, under German law,
14

 an independent work created in the free use of the 

work of another person may be published or exploited without the consent of the author of the used 

work, provided that the independent nature of the new work means that the distinct traits of the 

original work fade away. Comparing the original work and the modified UFO version, the court noted 

that in this case it was clear that the modified work was based on the original work.  The distinct 

architectural lines of the building were still clearly visible in the modified work, and the third party 

specifically exploited the decorated columns of the photographed building by contrasting the futuristic 

and simple lines of the UFOs.  So the modified version of the photograph was not an independent and 

original work.  
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The court also noted that, under section 23 of the UrhG, a modified work may only be published or 

exploited with the consent of the author of the work, and that the terms of the creative commons 

licence permitted modifications and making such modified works available, subject to an attribution 

and an indication that the work has been modified.  Since the modified photograph was hosted on the 

third party’s website without the necessary attribution and indication of modification, the court found 

that the terms of the licence were breached, and that the modified photograph hosted on the third 

party’s website was an infringing work under section 23 of the UrhG. 

 

Known infringement and financial gain  

 

The court went on to consider whether an unlawful communication to the public took place.  The court 

looked again at the CJEU’s ruling in GS Media
15

 that: 

 

 when the posting of a link to a work freely available on another website is carried out by a 

person not in pursuit of a profit, the court should take into account the fact that such person: 

(a) does not know, and cannot reasonably know, that the work had been published without 

the consent of the rights-holder; and (b) as a general rule, does not intervene in full 

knowledge of the consequences of his conduct in order to give other users access to a work 

illegally posted on the internet; 

 where a person knew or ought to have known that the link posted provides access to an 

infringing work (for example, because he was notified by the rights-holders), it is necessary 

to consider that the provision of that link constitutes a “communication to the public” within 

the meaning of Article 3(1);  

 when the linking is carried out for profit, there is a rebuttable presumption that that posting 

has occurred with the full knowledge of the protected nature of that work; and 

 there will, however, be no communication to the “public” if the linked work has been made 

freely available on another website with the consent of the rights-holder. 

Looking at these principles, the court interpreted GS Media in a way that linking is only infringing 

where an individual knowingly or negligently links to an infringing work, specifically noting that, if the 

link is provided for financial gain, there is a rebuttable presumption that such knowledge exists.   

 

The court went on to consider whether the specific link must be provided for financial gain, or whether 

merely providing the link on a site operated for financial gain is sufficient.  Referring back to the GS 

Media decision, the court remarked that the CJEU only used this criterion to distinguish between 

cases where (a) the creator of the link should verify whether the linked work is infringing and (b) no 

such checks are necessary, but did not go into any further detail.  The Hamburg court considered that 

the criterion should be applied in a broad sense in this case, as any reasonable operator of a 

commercial website run for profit should check the legality of the works that are linked via its website.  

The website in question was run for profit from the sale of educational materials, and so the court held 

that the linking was made for financial gain in the broader sense, even if the link itself was not made 

for profit.  

 

Accordingly, the court concluded that the respondent had infringed the applicant’s right of 

communication to the public by making the modified version of the work available to the public via the 

link on its website. 

 

                                                      
15

 Case C-160/15, paras 47-53. 



  

 4  

 

Comment  

 

This case is the first German case to apply the GS Media principles, and it usefully explores the scope 

of linking for profit.  The court highlighted the CJEU’s lack of clarity in the GS Media decision on what 

exactly constitutes “financial gain”, and whether this should apply to the website as a whole or the 

linked infringing work specifically.  The Hamburg court concluded that the operator of a commercial 

website should reasonably be expected to make the necessary enquiries and checks for any links 

to content from its website.   

 

Clearly, rights-holders will welcome that need for scrutiny.  By contrast, site operators may well see 

that as an unworkably heavy burden, and this decision does not set any clear limit on how far site 

operators should investigate the lawfulness of linked content.  The CJEU criterion requires actual or 

constructive knowledge, which might, on the face of it, be taken to suggest a more laissez-faire 

attitude, giving site operators the benefit of the doubt when they do not know, or had no relatively 

obvious reason to believe, that the linked content was posted without authorisation. 

 

But perhaps that sort of constructive knowledge was engaged on the facts of this case.  The 

respondent was actually aware of the GS Media decision, but he did not think the burden would be on 

him to make the necessary enquiries with the operator of the third-party site to establish whether the 

necessary clearance had been obtained.  He added that making any such enquiries would contravene 

his fundamental rights.  The respondent’s argument did not convince the court, however, as the CJEU 

decision had weighed up the need to balance site operators’ fundamental rights.  For the Hamburg 

court, this showed that he recklessly accepted the possibility that the work might be unlawful.  

 

And that could be a tough Hamburger for site operators to chew. 

 

Juliane Althoff, Associate, Simkins LLP  

 


