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ITV v PRS for Music – High Court upholds Tribunal royalty decision 

The High Court has upheld a Copyright Tribunal decision on a royalty dispute between ITV and PRS 

for Music.
1
  The Tribunal had fixed the terms of a licence granted to ITV by the Performing Right 

Society and Mechanical-Copyright Protection Society, which operate together as PRS for Music.
2
  

The licence permitted the use of music in ITV’s programmes and broadcasts for 2014 to 2017.   

On appeal to the High Court, the important matter was the amount of royalties payable by ITV.  

The Tribunal had calculated the royalties by starting with an amount agreed under a 2009 agreement 

and then adjusting that figure by viewer hours and inflation, year on year.  It was common ground 

that, to arrive at the royalty figure, the most recently agreed relevant licence fee was the “starting 

point”.  The appeal centred on which previous agreement was the appropriate starting point.   

ITV relied on a 2012 agreement between the parties covering 2011 to 2013.  PRS for Music relied on 

the previous 2009 agreement, covering 2008 to 2010.  PRS for Music successfully argued, both 

before the Tribunal and the High Court, that the parties were debarred from relying on the 2012 

agreement because it was expressly agreed as being “non-precedential”.  So the Tribunal had not 

erred in using the 2009 agreement as the “starting point”, and ITV’s appeal was dismissed.   

High Court approach to royalties payable 

Mr Justice Mann noted the limited guidance under the Copyright, Designs and Patents Act 1988 for 

determining the terms of a licence.  Section 129 of the Act provides that: 

“… the Copyright Tribunal shall have regard to – 

(a) the availability of other schemes, or the granting of other licences, to other persons in similar 

circumstances, and 

(b) the terms of those schemes or licences, 

and shall exercise its powers so as to secure that there is no unreasonable discrimination between 

licensees …” 

Section 135 of the Act then states that: “The mention in sections 129 to 134 of specific matters to 

which the Copyright Tribunal is to have regard in certain classes of case does not affect the Tribunal’s 

general obligation in any case to have regard to all relevant considerations [emphasis added].” 

The Tribunal had recognised the importance of a previous Tribunal decision in British Sky 

Broadcasting Ltd v Performing Right Society Ltd [1998] EMLR 193.  It observed that the royalty 

figures in previous licences between the parties for the same rights were relevant, although changes 

in circumstances should be borne in mind.  In short, a previous licence was likely to provide 

a particularly helpful starting point. 

History of previous licences 

Under the 2009 agreement, the parties agreed a licence fee in principle of £70 million.  That sum had 

been agreed in 2008.  But by the time the agreement was signed, the economic downturn had begun 

and the parties re-considered the appropriate licence fee.  The result was a side-letter dated 7 May 

2009, which had the effect of retaining the licence fee at £70 million, but afforded ITV the opportunity 
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of a discount, with a clawback if the net advertising revenue of ITV reached a certain level.  The side-

letter stated:  

“… the Licensors have agreed … to grant ITV (i) a discount on the Licence Fees agreed under the 

Extension Agreement for the periods 1 April 2009 to 31 December 2009 and 1 January 2010 to 

31 December 2010 and, (ii) alternative payment terms to those set out in the Extension Agreement.  

The Licensors have agreed to the foregoing terms and conditions on a strictly non-precedential 

basis [emphasis added] and such agreement shall not commit the Licensors to agree similar terms 

in future agreements or licences between the parties.” 

The High Court noted that the Tribunal had acknowledged the significance of the side-letter in its 

decision: “… the parties were conscious that any reduction in royalty agreed had the potential to affect 

the royalties agreed or imposed by this Tribunal in subsequent years.  They took pains to ensure that 

the reduction would have no such effect.  It was not in dispute that were the [2009 agreement] 

to serve as a starting point … the discount provided for in the side letter should be ignored.”
3
 

Unsuccessful discussions took place between June 2010 and March 2011 to settle the licence terms 

for 2011 to 2013.  ITV issued a Tribunal reference on 31 March 2011.  The difference between ITV’s 

proposal (£60 million) and PRS for Music’s position (£80.7 million) was more or less split in a 

settlement at £69.25 million.   

This was achieved in the 2012 agreement.  Recital (C) stated: “The parties have now agreed to settle 

the Dispute and the Proceedings on the terms set out in this agreement on a binding and non-

precedential basis [emphasis added].”  The agreement went on to set some important qualifications: 

“4.  THE LICENCE 

4.1  The parties have agreed that … ITV … shall pay to PRS/MCPS a fixed lump sum payment in 

consideration for the rights granted ….  This is on the basis that the parties acknowledge and agree 

that:  

(a)  the Primary Licence does not include any express licence fee adjustment mechanism which takes 

into account any factors which either party considers relevant to the calculation of the licence fee, 

including those factors which PRS considers to be the most relevant but in respect of which the ITV 

Parties expressly reserve their position, namely (i) changes in the music usage …, (ii) the number of 

viewer hours … and (iii) annual changes in the Retail Price Index.  The factors which each party 

considers relevant have, however, been taken into account by that party in determining the terms of 

this Settlement and Primary Licence; … 

(d)  this agreement is entered into on a non-precedential basis [emphasis added].” 

Tribunal decision 

In arriving at its decision, the Tribunal had given weight to an earlier Tribunal decision, CSC Media 

Group Ltd v Video Performance Ltd:
4
 

“If, on a proper construction of the 2012 Agreement, it is ‘non-precedential’ in that sense, the parties’ 

joint intention must be observed: the agreement cannot be used in that way.  The side letter of 7 May 

2009 shows that the parties were well aware of the possibility of invoking the term ‘non-precedential’ 

to prevent the use of an agreed royalty as a precedent.” 
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In the course of rejecting ITV’s arguments, the Tribunal also expressed its views on the effect of the 

words “non-precedential”: 

“57 … The effect of clause 4(1)(d) is that neither party can unilaterally rely on any part of the 2012 

Agreement as a precedent.  …  

60 … It is clear that the parties took into account all relevant factors sufficient for them to reach a 

satisfactory commercial settlement …  It does not follow that these factors included everything 

relevant to the market value of the rights.  In fact clause 4(1)(d) indicates the opposite.  …  

62  … We do not believe that ITV has shown that ‘non-precedential’ means anything other than what 

a reasonable reader of the 2012 Agreement would initially expect it to mean: the 2012 Agreement, 

and in particular the royalty specified, is not to be taken as having any bearing on the determination of 

an appropriate royalty in any future licence.” 

So the Tribunal considered that the parties’ agreement prevented it from taking the 2012 agreement 

as a starting point. 

Appeal arguments and judgment 

Ousting jurisdiction of the Tribunal 

ITV argued that to give effect to the “non-precedential” provisions would be to oust the jurisdiction of 

the Tribunal.  That jurisdiction was statutory, so such an attempt was impermissible.  The Tribunal had 

an obligation to take into account “all relevant considerations” under section 135 of the Act.  ITV 

suggested that, if there were a reference to the Tribunal involving a third party, the Tribunal could not 

be prevented from considering the effect of the 2012 agreement as a comparable, because that non-

party would not be bound.  If that were done, and that decision were later to be invoked in a further 

reference between the original parties, the Tribunal would end up being able to rely on the 2012 

agreement after all.   Furthermore, if one party could prevent the Tribunal from reviewing previous 

licences, that would create an inconsistency with the policy of the Act, which was to create a level 

playing field. 

The High Court disagreed that that was what the 2012 agreement sought to achieve, or was its effect.  

Such argument confused jurisdiction with evidence.  Rather, the jurisdiction of the Tribunal is to 

consider what the terms of a licence should be.  What was sought to be excluded was a particular 

piece of evidence (namely, the 2012 agreement).  The Tribunal acts on the basis of the evidence 

placed before it, and parties can agree that certain documents should not be treated as evidence.  

This does not amount to ousting the Tribunal’s jurisdiction.     

The court held that such a conclusion was not affected by the example of a later reference involving a 

non-party.   How that would play out would be a question for the Tribunal, but any potential evidential 

anomaly would not go to jurisdiction. 

ITV also submitted that the Tribunal had treated the relevant clauses as ouster clauses.  The High 

Court disagreed and found nothing in the Tribunal decision which suggested that it did.   

Special situation only 

ITV’s next point was that the Tribunal should not have ignored the “non-precedential” wording 

completely, but should have treated it as a flag that the agreement was a “special” situation.  This 

would not prevent the Tribunal from considering the terms so far as relevant. 

The court held that this was a point of construction.  ITV’s Amended Reply in the case accepted that, 

if there was a “genuine agreement” that the 2012 agreement should be inadmissible, then it was not 
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ITV’s case that it should be overruled.  Nor was there a public policy argument against it (other than 

the ouster point).  ITV argued that its meaning went to the quality of the 2012 agreement as a 

comparable: it did not seek to argue that it amounted to a complete bar on referring to it at all. 

Construction of 2012 agreement 

The judge held that the meaning of the clause was more than a flag to approach the 2012 agreement 

with care.  It amounted to an agreement not to treat the 2012 agreement as a precedent.   

• First, ITV’s interpretation did not give any useful effect to the words “non-precedential”.  

The parties had already flagged up various matters that made the agreement a “special” one, 

and it was unnecessary for them to say that the agreement needed to be approached with 

care.  Nor was it necessary to agree that neither party would necessarily do the same deal 

again in the future.  

• Secondly, the words had to be construed against the proper factual matrix.  Part of the factual 

matrix was the CSC decision:  

“... [non-precedential] licences are no evidence of either the reasonableness of particular 

financial terms or … of an ongoing acceptance of … particular financial obligations for the 

future. … the presence of such non-precedential clauses in such agreements records a trade 

practice which … seems eminently reasonable.  They achieve short-term, interim legitimacy 

without necessarily, ongoing finality.  Indeed, we consider that such agreements were likely to 

have been settled only because they would not be held up later against the licensee as 

comparators ...”  

The judge held that this was a clear steer on what the effect of the provisions should be.  Before the 

Tribunal there was factual witness evidence from PRS for Music that non-precedential clauses were 

used as the mechanism by which parties can reach compromises without prejudicing their respective 

positions in future references to the Tribunal.   

Side-letter 

The judge also considered that the side-letter was part of the factual matrix.  The parties used the 

expression “non-precedential” in that letter, and ITV accepted that no use could be made of the terms 

of that letter in determining the appropriate fee.     

CSC decision 

ITV sought to distinguish CSC as applying to interim agreements only.  The court disagreed.     

The court also held that ITV’s case robbed the words “non-precedential” of all relevant effect, 

given that ITV sought to use the 2012 agreement as the starting point for the royalty determination, 

thereby doing the exact opposite of what it had agreed it should not do.  The judge also noted it was 

not clear what lesser role the 2012 agreement could play once the 2009 agreement had become 

the starting point.     

Trade practice 

ITV criticised the reliance in CSC on “trade practice”.  It argued that trade practices had to be pleaded 

and strictly proven.  The judge agreed that, if one were seeking to imply a term, such matters ought 

to be pleaded and proven properly, but that PRS for Music’s invocation of trade practice was part of 

the relevant factual matrix and evidence on the issue was provided.   

Legal “burden” 
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Finally, ITV criticised the Tribunal for erroneously placing a legal “burden” on ITV in its decision, 

in which the Tribunal found that:   

“… CSC Media provides an indication as to what [“non-precedential”] is generally taken to mean … 

If that commonly understood meaning, when applied in the context of the 2012 Agreement, 

is consistent with the rest of the 2012 Agreement, a burden rests on ITV to show that it is in fact being 

used in a different and unusual sense. …” 

ITV asserted that the reference to “burden” was wrong, because there is no burden in questions of 

construction.  The court held that, properly read, the Tribunal was saying no more than that the words 

had a normal meaning, and that there would have to be something different to depart from that normal 

meaning.      

Conclusion 

The High Court concluded that the Tribunal did not err in reaching its decision.  The 2012 agreement 

was excluded, by agreement, from consideration as a comparable, and so it should not have been 

treated as the starting point for the Tribunal’s royalty calculation.  Accordingly, the appeal was 

dismissed.   

Comment 

ITV failed before the Tribunal to argue successfully that, as a matter of construction, “non-

precedential” effectively meant “precedential”.  So ITV took a change of approach before the High 

Court on appeal, raising new arguments – for example, that the parties had sought to oust the 

jurisdiction of the Tribunal, or that the Tribunal should still have taken the 2012 agreement into 

account (albeit to some lesser degree than as a “starting point”).  Despite those contentions, however, 

the High Court rightly appreciated that the net result would still be to allow ITV to do the exact 

opposite of what it had agreed not to do under the 2012 agreement. 

Paddy Gardiner, Partner, Simkins LLP 

Tom Iverson, Partner, Simkins LLP 

PRS for Music instructed Paddy Gardiner (Head of Disputes at Simkins), who lead a team including 

Tom Iverson and Jessica Welch.  Simkins  instructed Robert Howe QC and James Segan of 

Blackstone Chambers. 
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