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International collaboration is crucial 
to the COVID-19 response. In realiz-
ing global solidarity, the World Health 
Organization (WHO) has sought to 
bring the world together to respond 
to a shared threat. This collaboration 
has required global health law, with 
WHO long developing regulations 
to bind states under international 
law. As the international community 
faces its greatest modern test in the 
COVID-19 pandemic, WHO has con-
fronted unprecedented challenges, 
with states neglecting international 
legal commitments in the pursuit of 
nationalist disease responses. Given 
the limitations of international law 
in the COVID-19 response, it will be 
crucial to reform global health law, 
with sweeping implications for the 
future of WHO governance. 

This column seeks to examine 
the central importance of WHO in 
developing and implementing global 
health law. Recognizing that global 
health law requires global gover-
nance, the column begins by situat-
ing WHO’s role at the forefront of 
global health governance. WHO’s 
leadership in global governance for 
health is supported by an expansive 
mandate to serve as a forum for the 
codification of international law, 
which WHO has exercised sporadi-
cally through the evolving develop-
ment of the International Health 
Regulations (IHR). Yet, where the 
IHR have proven incommensurate 
to the COVID-19 challenge, WHO 

now finds itself at a crossroads, with 
this column considering a range of 
reforms that may be proposed in the 
years to come.

Global Health Law Depends on 
Global Health Governance
In coordinating the global com-
munity to address common health 
threats, WHO is intended to be cen-
tral in global health governance, 
binding states together through the 
development and implementation of 
international law to prevent disease 
and promote health.

Global health law looks beyond 
the efforts of individual nations to 
encompass the larger set of determi-
nants that structure public health in a 
globalizing world. With globalization 
connecting societies in shared vul-
nerability, these forces have exposed 
the limitations of domestic law in 
addressing global determinants of 
health.1 Global health law recognizes 
that all nations face common public 
health threats, requiring collective 
global action to realize global health 
equity.2 Providing an international 
legal foundation for global health 
governance, global health law sup-
ports global institutions to negoti-
ate a shared vision of global health, 
coordinate with organizations across 
sectors, and align national laws to 
advance public health in a globalizing 
world.3 In uniting states under bind-
ing legal obligations and bringing 
together state and non-state actors 
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under “soft law” commitments, global 
health law could not exist without 
global health governance. 

Global governance has become 
crucial in developing legal norms and 
implementing those norms across 
nations through global institutions. 
Through an extensive body of inter-
national organizations, states have 
come together to respond to global 
challenges, working to create coor-
dinated responses to rising threats. 
Operating under global health law, 

these governance institutions can set 
norms for global action, developing 
consensus on shared goals for global 
health.4 International organizations 
thereby serve as the primary gover-
nance institutions for the creation 
of international legal frameworks 
— including both binding and non-
binding agreements — which, in turn, 
shape national responses as states 
implement international legal obli-
gations. Through the development of 
international law, these global gover-
nance institutions can develop global 
health law to frame the obligations 
of states.5 These institutions provide 
a basis for member states to negoti-
ate international legal agreements, 
facilitate international accountabil-
ity, and shape global health norms.6 
With globalization exacerbating the 
risks of disease and increasing the 
need for multilateral cooperation, 
global health governance has become 
increasingly crucial in develop-
ing international law to unite states 
against infectious disease threats.7

In responding to globalized dis-
ease threats, WHO lies at the fore-
front of global health governance. 

WHO emerged in the aftermath of 
World War II, with nations seek-
ing to create centralized authority to 
coordinate international responses to 
rising health threats.8 With the 1945 
Charter of the United Nations calling 
for the creation of a United Nations 
(UN) specialized agency for health, 
nations rapidly established this new 
international organization, subsum-
ing within WHO all of the responsi-
bilities of the Health Organization 
of the League of Nations, the Office 

International d’Hygiene Publique 
(OIHP), and the Health Division of 
the United Nations Relief and Reha-
bilitation Administration (UNRRA).9 
The 1946 WHO Constitution looked 
to create a healthier world out of the 
horrors of World War II. Declaring 
“the highest attainable standard of 
health” to be a fundamental right of 
every human being, the WHO Consti-
tution provided WHO with expansive 
international legal authority to codify 
international treaties, regulations, 
and recommendations to address any 
matter of public health importance. 

The World Health Organization 
Advances Global Health 
Law Through Global Health 
Governance 
Among international organizations, 
WHO has the widest ranging legal 
authority to address global public 
health concerns. As the UN special-
ized agency with a constitutional 
mandate to act as the “directing and 
coordinating authority” on interna-
tional health work, WHO has broad 
legal authority to serve as a forum 
for international health lawmaking.10 

Article 19 of the WHO Constitu-
tion specifies that the World Health 
Assembly, WHO’s legislative body 
composed of all of its member states, 
“shall have the authority to adopt 
conventions or agreements with 
respect to any matter within the com-
petence of the Organization.”11 With 
the legal authority to serve as a plat-
form for conventions and agreements 
that potentially address all aspects 
of public health, the WHO Constitu-
tion also confers authority on WHO 
to develop non-binding recommen-
dations under Article 23 and regu-
lations under Article 21 of its Con-
stitution. Although WHO has until 
recently neglected the development 
of international law to address the 
full range of global health threats,12 
it has always maintained its princi-
pal role for developing international 
legal cooperation in infectious dis-
ease control.13

Upon its establishment in 1948, 
WHO inherited from predecessor 
organizations the managerial respon-
sibility over the international legal 
regime securing multilateral coop-
eration to control the international 
spread of disease. These international 
regulations were first adopted by the 
World Health Assembly in 1951, and 
have been subject to a number of revi-
sions over the years, generally result-
ing from global improvements in epi-
demiological knowledge and control 
of epidemic diseases.14 Last revised 
in 2005, the current IHR are binding 
on 196 state parties, making it one of 
the most widely subscribed to bind-
ing agreements under the UN system 
and forming the contemporary legal 
foundation for international disease 
control.

The IHR codify WHO’s legal 
authority to lead international efforts 
“to prevent, protect against, control 
and provide a public health response 
to the international spread of dis-
ease.”15 Adopted under Article 21 of 
the WHO Constitution, the IHR bind 
states parties pursuant to a unique 
contracting-out procedure that is 
designed to simplify and expedite 
the lawmaking process for infectious 
disease control. Regulations under 
Article 21 come into force automati-
cally for all WHO member states, 

It will be crucial to reform global health law to 
prepare for future global health challenges,  
but WHO member states find themselves at  
a crossroads in their reforms: accept the divisive 
nationalist responses which have characterized 
the response to COVID-19 or recommit to 
international cooperation through global health 
governance. 
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except for those states that explicitly 
notify WHO’s Director-General of 
any rejection or reservations, obligat-
ing states under this international 
legal framework to reform domestic 
public health policy to comport with 
IHR provisions.16 Framing responses 
to protect national security and inter-
national trade, the IHR have been 
employed over the past fifteen years to 
respond to six public health emergen-
cies of international concern, includ-
ing COVID-19.17 While the IHR out-
line the key steps in assessing and 
responding to public health threats, 
the ongoing COVID-19 pandemic is 
a stark reminder of the limitations 
of global health law in overcoming 
global health emergencies.

WHO Governance in the Legal 
Response to COVID-19 
Limiting WHO’s leadership in the 
global governance response to the 
COVID-19 pandemic, key provisions 
of the IHR proved insufficient from 
the outset of the SARS-CoV-2 out-
break in Wuhan. Where the IHR calls 
for transparency and the rapid flow of 
information about public health risks 
from local authorities to WHO, Chi-
na’s official WHO notification drew 
international criticism for repressing 
early warnings from non-governmen-
tal sources.18 Further, the declara-
tion of a Public Health Emergency of 
International Concern (PHEIC) — a 
role reserved for the WHO Director-
General — was deliberated exten-
sively behind closed doors by a com-
mittee of experts, delaying the WHO 
PHEIC declaration.19 Once declared, 
fear and uncertainty tinged national-
ist responses to the novel coronavirus, 
as states neglected WHO guidance, 
violated human rights, and imposed 
travel bans that fractured an inter-
connected world.20 Despite WHO 
efforts to rally global solidarity in 
the pandemic response, states have 
neglected the long unrealized prom-
ise of international assistance and 
collaboration to build resilient pub-
lic health capacities throughout the 
world. Nationalism is now impeding 
the distribution of a prospective vac-
cine, where states are undermining 
a human rights imperative to ensure 
equitable vaccine access.21 These limi-

tations of international law raise ques-
tions about the adequacy of WHO 
governance under the IHR to resolve 
the complex multisectoral challenges 
presented by the present health crisis.

While the IHR aim to support 
states in preventing, detecting, and 
responding to infectious disease, 
they appear inadequate in the pan-
demic response, with insufficient 
mechanisms to ensure a coordinated 
approach across WHO member 
states.22 Rather than looking to the 
IHR, WHO has primarily worked 
through non-binding mechanisms 
in taking an active governance role 
in key aspects of the response to the 
pandemic, drawing on its “soft law” 
authorities in facilitating research 
and development of new therapeutics 
and vaccines against COVID-19 and 
trying to ensure universal and equi-
table access.23 However, these gover-
nance actions, which remain vital to 
the response to COVID-19, have not 
been grounded in the IHR, as WHO’s 
“legal authority … in the response to 
COVID-19 stems not from the Inter-
national Health Regulations, but the 
Constitution of the World Health 
Organization.”24 Grounding key 
aspects of the response to a health 
emergency in the governance powers 
of the Constitution, rather than the 
binding legal authorities of the IHR, 
gives rise to concerns regarding the 
effectiveness of global health law. 

Following from the limitations of 
the COVID-19 response, it will be cru-
cial to examine how to address future 
global health threats more effectively 
under global health law. Central to 
this issue is the potential reform of 
the IHR, and there are already dis-
cussions underway to “reimagine 
the IHR as an instrument that will 
compel global solidarity and national 
action against the threat of emerging 
and re-emerging pathogens.”25 Such 
calls for reform are likely to inten-
sify, and shift into the World Health 
Assembly, where meaningful inter-
national debate can occur on the role 
of global health law in responding to 
future health emergencies through 
global health governance. Seeing 
this crisis as a catalyst for sweeping 
change, some scholars have called 
for a “Joint UN Programme on Infec-

tious Diseases,” an expanded gover-
nance mechanism to foster multi-
sectoral collaboration across the full 
range of actors (within and outside of 
the UN system, including WHO) that 
are implicated in the prevention and 
response to future pandemics.26

Conclusion 
It will be crucial to reform global 
health law to prepare for future global 
health challenges, but WHO member 
states find themselves at a crossroads 
in their reforms: accept the divisive 
nationalist policies which have char-
acterized the response to COVID-19 
or recommit to international coop-
eration through global health gover-
nance. In preparing for the next health 
emergency, the latter path is clearly 
more politically challenging, as such 
global solidarity requires member 
states to relinquish sovereignty over 
certain aspects of health policy and 
greatly enhance the funding available 
for WHO in the pandemic response. 
While the former path is both less 
contentious and less expensive, allow-
ing states to prioritize national inter-
ests, it comes at the risk of exacer-
bating and prolonging future health 
emergencies. This is not a decision 
for WHO, but for its member states, 
yet these political decisions regarding 
global health law will shape the future 
of global health governance. 
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