
Form 18 
 

NOTICE OF PROPOSAL TO END AN AGREEMENT 
 

 
Description of the land affected 
by the agreement: 
 

 
8B Kingscote Drive  METUNG   
Lot 2 PS 521927 
 

 
Description of the proposal: 
 

 
Request to End Legal Agreement AD089276J 
 

 
Who initiated the proposal: 
 

 
Crowther & Sadler Pty Ltd 
 

 
The application reference 
number is: 
 

 
8/2021/AGR 

 
You may look at the 
application and any 
documents that support the 
application on the website of 
the responsible authority.  
 

COVID-19 Omnibus (Emergency Measures) 
Bill 2020 now modifies the requirement of 
Form 2 so that Planning documents 
previously required to be physically 
available to view at local government 
offices are now only required to be 
available for online inspection. 

 

The proposal was initiated by Crowther & Sadler Pty Ltd, who applied to the responsible authority 
for agreement to the proposal under section 178A of the Planning and Environment Act 1987. 
 
In accordance with section 178A(3) of the Planning and Environment Act 
1987, the responsible authority has notified the applicant that it agrees in principle to the 
proposal. 
 

Any person who is given notice of the proposal, or who ought to have been given notice of the 
proposal under section 178C of the Planning and Environment Act 1987, may object to, or 
make any other submission in relation to, the proposal. 
 

 

The responsible authority will not make a decision on 
the proposal under section 178E of the Planning and 

Environment Act 1987 before: 
 

 

Subject to the applicant giving 
notice 

 
 

If the responsible authority decides to amend or end the agreement, or refuses to amend or end the 
agreement, the responsible authority will give notice of its decision to any person who made an 
objection. 
 

In most cases, the responsible authority will give notice of its decision to any person who made a 
submission. 
 
If the responsible authority proposes to amend or end the agreement in a manner that is substantively 
different from the proposal, the responsible authority will give notice of the new proposal to all parties to the 
agreement and any other persons to whom the responsible authority considers the decision to amend or 
end the agreement may cause material detriment. 



        A.B.N. 24 006 331 184  

  

 FS 520900 

152 Macleod St. 
PO Box 722, 

Bairnsdale, VIC 3875 
 

P: 5152 5011 

F: 5152 5705 
 

E: contact@crowthersadler.com.au 

Principal: Michael J. Sadler, L.S., Dip Surv, M.I.S., MAICD 

Our ref: 19727 
 
 
 
2 December 2021 
 
 
 
Statutory Planning Coordinator  
East Gippsland Shire Council  
Via Email: planning@egipps.vic.gov.au  
 
 
Attention: Mr. Robert Pringle  
 
 
Dear Robert,  
 
Re:  Request to end Legal Agreement AD089276J 
  Lot 2 PS521927 
  8B Kingscote Drive, Metung 
 
We refer to Condition 2 in Planning Permit 555/2021/P which requires the 
Agreement AD089276J to be removed ended prior to construction of the 
development commencing.  On behalf of the registered owner, Sean Bensberg, 
we respectfully request Council’s consent to the ending of Legal Agreement 
AD089276J as currently registered on title.  
 
Purpose for Removal and Background 
 
The purpose of the Agreement was to ensure that the former land parcel was 
developed in accordance with Planning Permit 269/2003/P. The Planning Permit 
allowed for the subdivision of the parent title into three lots and development of 
two dwellings and associated outbuildings. 
 
It would appear that this precinct was a growth area of Metung at the time the 
Planning Permit was issued and there were concerns as to whether services and 
infrastructure would be able to appropriately service the precinct. It would also 
appear that there were concerns that the land was constrained by native 
vegetation, topography and easements. 
 
The subdivision layout endorsed in accordance with Condition 1 as part of 
Planning Permit 269/2003/P continue to apply by virtue of Agreement 
AD089276J including the subdivision plan and building footprint, being registered 
on title to the subject land. 
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Extract of Plan referenced within the Agreement  
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We believe the Legal Agreement should be ended as the precinct is developed, 
services have been provided and the agreement is no longer consistent with state 
and local policy that seeks to promote infill development in existing serviced and 
zoned land within settlements. However, we also recognise that the land has 
significant constraints (particularly after the dwelling is developed on the land) 
and there would be little opportunity to further subdivide the property. 
 
Lot 2 on the endorsed plans also contains a building footprint. The resultant 
changes in planning policy and building regulations from 2003 has been 
significant. The building envelope as specified on the subject land is considered 
no longer necessary or appropriate for the following reasons: 
 

• The subject land is constrained by native vegetation to the north of the 
property. A dwelling developed within the building envelope would attract 
a very high Bushfire Attack Level rating (BAL rating) and would result in 
the need to remove significant amounts of vegetation. 
 

• The land is constrained by topography falling from the north to the south. 
An Erosion Management Overlay applies to the land. The building 
envelope would require significant excavations and fill to enable the 
development of a dwelling and intensifies the risk of creating an erosion 
hazard. 

 

• The removal of vegetation that would result from developing within the 
building envelope would detrimentally impact the stability of the land and 
is inconsistent with the objective to retain vegetation as sought by the 
Vegetation Protection Overlay. 

 

• There is an alternative location available on the land to develop a dwelling 
that is more consistent with current planning policy (i.e avoiding steep 
slopes, vegetation removal and visual intrusion as expressed in the Design 
and Development Overlay 11).  

 

• The alternative dwelling location achieves a more environmentally 
sustainable outcome.  

 
The Proposal 
 
Our request to end the Agreement as it applies to the subject land is made 
pursuant to Section 178A(1)(b) of the Planning & Environment Act 1987. 
 
Section 178A(2)(b) requires the application to be “accompanied by the information 

required by the regulations”.  In accordance with the requirements of Regulation 55  

Regulation 55(a) - we confirm the applicant for the request to end the 
Agreement is Mr. Sean Bensberg, C/- Crowther & Sadler Pty. Ltd of 152 
Macleod Street, Bairnsdale, Victoria, 3875.  Phone number for the Applicant 
is 5152 5011.  
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Regulation 55(b) – the Agreement AD089276J is to be ended as it applies to 
8B Kingscote Drive, Metung, formally described as Lot 2 on PS521927.  

Regulation 55(c) - not applicable as the proposal does not seek to amend 
the Agreement. 

Regulation 55(d)(i) – not applicable to the proposal does not seek to end the 
Agreement in part. 

Regulation 55(d)(ii) – the proposal seeks to end the Agreement as applying 
to part of the land.  The Agreement is to be ended as it applies to 8B Kingscote 
Drive, Metung, formally described as Lot 2 on PS521927. 

Regulation 55(d)(iii) – the Agreement is an unnecessary restriction on the 
land and does not reflect current state and local planning policy and will be at 
conflict with our Client’s desire to develop a dwelling in a less constrained 
location on the property.  

  
To assist with Council’s consideration of our request in accordance with Section 
178(B)(2) of the Act, we are pleased to provide the following information. 
 
Purpose of the Agreement 
 
The purpose of the Agreement was to ensure the land was serviced (which it now 
is) and to address the then provisions of the planning scheme (which have 
changed significantly). 
 
Why the Agreement is no longer required 
 

The agreement at Clause 3 specific obligations of the owner, is no longer required 
as it relates to 8B Kingscote Drive, Metung, formally described as Lot 2 on 
PS521927 because the subdivision is complete, serviced and it does not 
accurately reflect today’s current state and local planning policy. 
 
The Agreement is considered to impose an unreasonable limitation on the land 
that is inconsistent with the provisions of the East Gippsland Planning Scheme. 
It is therefore appropriate that it be ended.  
 
Whether the ending of the agreement would disadvantage any person, 
whether or not a party to the agreement 
 

The ending of the Agreement will not give rise to any form of disadvantage to any 
other person.  
 
The ending of the Agreement will simply enable the subject land to be developed 
consistent with the provisions as currently applying to the subject land.  
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The reasons why the responsible authority entered into the agreement 
 

The Agreement was appropriately entered into by Council at the time in 
accordance with conditions on Planning Permit 269/2003/P.    
 
Any relevant permit or other requirements the land is subject to under the 
Subdivision Act 1988 
 
None applicable. 
 
 
Any other prescribed matter 
 
We are not aware of any other prescribed matter which is relevant to the request 
to end the Agreement as it applies to the subject land. 
 
Section 178A(2)(c) of the Act requires an application of this type to be 
accompanied by the requisite fee as prescribed by the Planning & Environment 

(Fees) Regulations 2016.   
 
Payment to the East Gippsland Shire Council in the amount of $668.84 (Regulation 
16) has been made to facilitate the processing of this request.  
 
We trust this information provides sufficient detail to facilitate Council’s 
commencement of the process associated with the ending of the Agreement as 
it applies to the subject land.  We respectfully await Council’s timely advice 
regarding the scheduling of this matter on the next available Ordinary Council 
Meeting agenda. 
 
Regards, 
 
 
 
 
RICHARD HOXLEY 
Principal Planner 
 
Encl. Copy of Title (Lot 2 PS521927) 
 S173LA AD089276J 
 Required fee of $668.84 
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REGISTER SEARCH STATEMENT (Title Search) Transfer of Land Act 1958
--------------------------------------------------------------------------------
VOLUME 10835 FOLIO 925                            Security no :  124094152069X
                                                  Produced 02/12/2021 02:52 PM

LAND DESCRIPTION
----------------
Lot 2 on Plan of Subdivision 521927K.
PARENT TITLE Volume 09852 Folio 701
Created by instrument PS521927K 20/10/2004

REGISTERED PROPRIETOR
---------------------
Estate Fee Simple
Sole Proprietor
    SEAN ROBERT BENSBERG of 8A KINGSCOTE DRIVE METUNG VIC 3904
    AU673882J 10/08/2021

ENCUMBRANCES, CAVEATS AND NOTICES
---------------------------------

    Any encumbrances created by Section 98 Transfer of Land Act 1958 or Section
    24 Subdivision Act 1988 and any other encumbrances shown or entered on the
    plan set out under DIAGRAM LOCATION below.

AGREEMENT Section 173 PLANNING AND ENVIRONMENT ACT 1987
    P137853Q 18/04/1989

AGREEMENT  Section 173 Planning and Environment Act 1987
    AD089276J 02/09/2004

DIAGRAM LOCATION
----------------
SEE PS521927K FOR FURTHER DETAILS AND BOUNDARIES
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-----------------------------
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Effective from 10/08/2021
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LOCATION OF LAND 

PARISH: 

TOWNSHIP: 

SECTION: 

CROWN ALLOTMENT: 

CROWN PORTION: 

BUMBERRAH 

METUNG 

M 

8 & 9 (PARTS) 

TITLE REFERENCES: 
	

VOL 9852 FOL 701 

LAST PLAN REFERENCE: 
	

LOT 25 ON LP 21067IU 

e satisfied in stage 

AMG CO-ORDINATES: 
(Of approx. centre of 
land in plan) 

E 574 670 

N 5806 800 ZONE: 55 • • • • 

RECEIVED 

MICHAEL JOSEPH SADLER 

' DATE a / 12 /? 

VERSION 	2 

PLAN OF SUBDIVISION 
STAGE No. LTO USE ONLY 

EDITION 

PLAN NUMBER 

Ps 521927K 
COUNCIL CERTIFICATION AND ENDORSEMENT 

COUNCIL NAME: EAST GIPPSLAND SHIRE COUNCIL REF:41tVOLI-IGRT  

1. This plan is certified under Section 6 of the Subdivision Act 1988. 

2. This 134-ciA is certified under Section 11(7) of the subdivision Act (988. 

Date of original certification under Section 6 	/ 	/  

Subdivision Act 1988. 

OPEN SPACE 

(i) A requirement for public open space under Section 18 Subdivision Act 1988 

has / has not been made. 

• - 

POSTAL ADDRESS: 
(At time of subdivision) 

8 KINGSCOTE DRIVE, 
METUNG, 3903 

The requirement is 

Council Delegate 
Council seal 

Date 	05/20 

Council 	Delegate 

 Council seal  

VESTING OF ROADS AND/OR RESERVES Date 	/ / 

NOTATIONS 

STAGING 	This -is- / is not a staged subdivision 

Planning Permit No 	JT/269/2003/P 

DEPTH LIMITATION 	DOES NOT APPLY 

SURVEY: 	THIS PLAN IS / IS 	NOT BASED ON SURVEY 

THIS SURVEY IS CONNECTED TO PERMANENT MARK No(s) 

NIL NIL 

IDENTIFIER COUNCIL/BODY/PERSON 

EASEMENT INFORMATION 

LEGEND 	A - Appurtenant Easement E - Encumbering Easement R - Encumbering Easement (Road} 

LTD USE ONLY 

STATEMENT OF COMPLIANCE 
/ EXEMPTION STATEMENT 

Purpose Land Benefited/In Favour Of Origin 

DATE 	/ 	/ 
LAND IN LP 140180 

LAND IN LP 210671U 

S.E.C.V. 

Width 
(Metres) 

3 

3 

20 

DRAINAGE 

DRAINAGE 

POWER LINE 

Easement 
Reference 

E-3 

E-2, E-3 

LP 140180 

LP 21067W 

STATE ELECTRICITY 
COMMISSION - 
SECTION 1038 OF 
THE STATE 
ELECTRICITY 
COMMISSION ACT 1958 

LTD USE ONLY 

PLAN REGISTERED 

TIME 

DATE / / 

Assistant Registrar of Titles 

SHEET I OF 2 SHEETS 

Crowther81.5adler ph, Ltd. 
LICENSED SURVEYORS & TOWN PLANNERS 
152 MACLEOD STREET, ItAIRNSDALE. VIC.. 3875 

TELEPHONE (03) 5152 5011 

LICENSED S • VEYOR 

SIGNATURE 

REF 10 ; 36 

DATE I 65 / 2001+ 

COUNCIL DELEGATE SIGNATURE 

ORIGINAL SHEET SIZE 	A3 



K/NGSCOTE 
R97 

DRIVE 

Crowther&5aciler Pty. Ltd.  

LICENSED SURVEYORS & TOWN PLANNERS 
152 MACLEOD STREET, BAIRNSDALE, VIC.. 3875 

TELEPHONE (03) 5152 5011 

SCALE 

S 	0 	5 	10 	IS 	20 25 
f 	 1 1 1 

LENGTHS ARE IN METRES 

ORIGINAL 

SCALE 	SHEET 
SIZE 

1:500 	A3 
DATE 	5/2004 

COUNCIL DELEGATE SIGNATURE 

LICENSED SU VEYOR 

SIGNATURE 

REF 10336 

MICHAEL JOSEPH SADLER 

DATE a / 12 /2055. 

VERSION 2 

PS 521927K 
STAGE No. PLAN NUMBER 

PLAN OF SUBDIVISION 

In 	in 	on 	i n iLn i gn IAn 17n In 	i g n 	Ilnn lun 	ion 	!Mgr] mm 






