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1 .  G E N E R A L

1.1 Prevalence of Arbitration
The Prevalence of International Arbitration in 
Vietnam
According to statistics from the leading Viet-
namese arbitration centre, the Vietnam Interna-
tional Arbitration Centre (VIAC), there has been 
a steady growth in the number of newly admin-
istered cases and overall amount in dispute over 
the last five years, with a slight drop in 2020. 

Ho Chi Minh City is still the province with the 
most enterprises arbitrating with the VIAC, and 
the majority of disputes concern the sale of 
goods (47%) with construction disputes coming 
in second, accounting for 14% of the disputes. 
The growth of the VIAC earns it the title of the 
fastest-growing arbitration venue in South East 
Asia (outside Singapore).

International Arbitration
The Law on Commercial Arbitration does not 
uphold the concept of “international arbitration” 
but only of “commercial [local or international] 
arbitration” and “foreign arbitration”. Commer-
cial arbitration is an arbitration where one of the 
parties is a merchant (ie, a commercial entity). 
Foreign arbitration is an arbitration whereby its 
Tribunal is subject to foreign procedural law, 
regardless of where the seat of arbitration was. 
Also, Vietnam does not have two sets of arbi-
tration laws for domestic and foreign arbitra-
tion, but only one law on commercial arbitration 
(LCA).

The concept of “international arbitration” was 
understood (though without legal basis) in the 
same way as the UNCITRAL model law. In 
practice, lawyers might confuse the differences 
between foreign arbitration and international 
arbitration, which are not the same.

The top three nations with enterprises arbitrating 
in Vietnam from 2018 to 2020 were China, Singa-
pore and South Korea. Experience of using arbi-
tration in Vietnam is generally high, evidenced 
by a growing number of arbitration cases being 
settled in Vietnam.

Generally, compared to local courts, Vietnam 
arbitration is perceived to be fairer, and more 
effective, helping to save time and costs. Arbi-
trators are also deemed to have more expertise 
than judges in technical areas of law and inter-
national practice. Of course, an arbitration can 
only be as good as a tribunal could be.

1.2 Impact of COVID-19
Arbitration in Vietnam 2019–20
In 2019, the new Civil Procedure Code (CPC) was 
adopted, with clear provisions on the recognition 
and enforcement of foreign arbitral awards. The 
enforcement rules follow closely those of Article 
V of the New York Convention, of which Vietnam 
has been a member since 1995. 

At the same time, the Supreme Court issued 
a clarification, whereby “non-compliance with 
principles of Vietnamese law” concerns only 
restrictive circumstances, including national 
safety, public safety, public health, fraud or brib-
ery, or universal principles such as pacta sunt 
servanda. In this respect, the concept of fun-
damental principles of Vietnam law now comes 
very close to the concept of public order under 
the UNCITRAL Model Law. In practice, however, 
individual experiences vary from court to court.

In 2020, the Government issued Decree 82/2020 
on penalties on judiciary matters. As a result, 
arbitrators who handle a case and knowingly 
violate the LCA or do not adhere to the principles 
of impartiality (eg, they sit in a case where they 
were a counsel) would be subject to a penalty. 
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Recently, both the National Assembly and the 
Government called for reform of the LCA 2010, 
bringing it closer to international practice with 
a potential express adoption of the UNCITRAL 
Model Law, and consistent with other laws that 
have been revised, including the Civil Code 2015 
and the Civil Judgment Enforcement Law 2014.

The Impact of COVID-19
COVID-19 has certainly impacted on the way 
arbitration is conducted in Vietnam. Sadly, the 
current VIAC Rules only allow hearings online 
if the parties have so agreed. Another option is 
to conduct a hybrid hearing, in which the par-
ties and arbitrator(s) who may come to Hanoi or 
Ho Chi Minh City VIAC offices will conduct arbi-
tration physically, with connection to the other 
party/arbitrator(s) who cannot come to the VIAC 
office(s) via an online platform. 

Arbitration in Vietnam during COVID-19 in 
2020–21
In 2020, the total number of disputes adminis-
tered by VIAC was 221 cases, of which 46 cas-
es were foreign-related. The number of cases 
received in 2021 also decreased compared to 
2020, due to travel restrictions. Nevertheless, 
the VIAC is still the busiest arbitration centre in 
South East Asia outside Singapore. 

Hearings online have become more popular and 
have been shown to be more convenient, but not 
less reliable. This will certainly increase the effi-
ciency of arbitration, even after the pandemic. 

At the same time, the number of cases settled 
by courts also decreased due to the COVID-19 
pandemic and travel restrictions. The courts also 
have to conduct meetings online if the parties 
so agree. 

1.3 Key Industries
According to VIAC statistics, two sectors which 
have experienced an extensive decrease in 

international arbitration activities in Vietnam are 
real estate and general services providers. Real 
estate disputes experienced a reduction of 23% 
total cases to 0% total cases between 2019 and 
2020. Similarly, services’ provision experienced a 
reduction of 14% between 2019 and 2020. While 
the reduction of service disputes is attributable 
to COVID-19 travel restrictions, the reduction of 
real estate disputes is harder to explain. How-
ever, the value of disputes has increased, with a 
case in early 2021 involving a disputed amount 
of over USD600 million. 

The industry that is most promising is construc-
tion. During 2019–20, construction disputes 
increased both in number and amount. The 
highest amount of a construction dispute was 
USD200 million. Leading foreign arbitrators are 
also involved. 

It is expected that VIAC Rules will need to be 
revised to adapt to COVID-19, such as allow-
ing the parties to communicate directly to the 
Tribunal and accepting email as an official mode 
of submission, or allowing the Tribunal to set the 
mode of meeting as online without consent from 
the parties. 

1.4 Arbitral Institutions
The most often used institution for international 
arbitration is the Vietnam International Arbitration 
Centre (VIAC). Originally attached to the Vietnam 
Chamber of Commerce and Industry (VCCI) 
since the 1990s, the VIAC has now become an 
independent institute with an international panel 
of arbitrators, including top-tier arbitration law-
yers and scholars. Other arbitration centres to 
be mentioned are TRACENT (the Saigon Arbitra-
tion Centre), the Pacific International Arbitration 
Centre (PIAC) and the Financial and Commercial 
Centre for Arbitration (FCCA).

The VIAC is administered by the Secretariat, 
which consists of counsel (or the VIAC secre-
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tary). VIAC counsels play the role of secretar-
ies to the Tribunal. Counsels communicate with 
the parties and the Tribunal, guide the Tribunal 
with regard to understanding the VIAC Rules and 
the LCA, but do not interfere with the cases or 
the summary of the arguments of the parties. 
Unlike the International Chamber of Commerce 
(ICC) or the Singapore International Arbitration 
Centre (SIAC), the VIAC does not have a Court 
of Arbitration. Decisions in relation to the com-
position of the Tribunal or particular arbitrators/
candidates are handled by the VIAC Chairman 
or the VIAC General Secretary. 

In 2020–21, four new arbitral institutions were 
licensed by the Ministry of Justice, including 
Quang Ninh, Mekong, OPIC and Highland. 

1.5 National Courts
In general, the economic sub-division of the 
relevant provincial People’s Court will hear the 
disputes relating to arbitrations. The two most 
popular courts that supervise arbitration are Ho 
Chi Minh City court and Hanoi court. However, 
the courts do not assign specific judges to han-
dle arbitration cases. 

The LCA and Article 414 of the Civil Procedural 
Code (CPC) assign courts to: 

• appoint or change arbitrators for ad hoc 
arbitration;

• apply, change or cancel interim measures 
where a Tribunal is not yet established, or is 
unable to provide interim measures;

• set aside arbitral awards on the ground spe-
cifically provided in law; 

• resolve complaints against a jurisdiction deci-
sion of the Tribunal; 

• carry out other assisting functions, such as 
collecting evidence and summoning witness-
es, where a Tribunal is unable to do so.

The intention of the LCA is to adopt the UNCI-
TRAL Model Law as applicable to both domes-
tic and international arbitration. It also limits the 
spheres where courts may interfere with the 
independence and impartiality of the arbitrators. 
Compared to Singapore law, where an arbitral 
award must be subject to a recognition process, 
or a challenge to arbitrator might be reviewed by 
a court, judges in Vietnam do not have such a 
right. An arbitrator may only ultimately be chal-
lenged before the VIAC Chairman. 

However, both the LCA and the CPC have the 
drawback that they do not allow court decisions 
on arbitration matters subject to appeal or even 
cassation. To avoid the risk of an arbitrary court 
decision, the Supreme Court has issued guide-
lines for assisting and supervising arbitration 
cases, and the situation has improved lately. 
However, to solve this problem, the LCA and the 
CPC need to be amended to include the appeal/
cassation of the court decision. The LCA is due 
for amendment in 2021 or 2022. 

2 .  G O V E R N I N G 
L E G I S L AT I O N

2.1 Governing Law
Legislations Governing International 
Arbitration
The Law on Commercial Arbitration 2010 (LCA) is 
the main legislation governing international arbi-
tration. The LCA has been guided by Resolution 
No 01/2014/NQ-HDTP of the People’s Supreme 
Court. Specifically, the court has instructed that 
an arbitral award will only be set aside after it is 
proven that it contravenes one or more funda-
mental principles of Vietnam’s law which have 
not been adhered to by an arbitral tribunal, 
and the arbitral award seriously infringes upon 
the interest of the State, the lawful rights and 
interests of either the disputing party or a third 
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person. Awards, if not challenged, are directly 
enforceable as final court judgments. 

In relation to the recognition and enforcement 
of a foreign arbitral award, the main regulation 
is the Civil Procedures Code 2015. 

Difference and Similarities with the 
UNCITRAL Model Law
The LCA and the provisions on the recognition 
and enforcement of foreign award under the 
CPC are both generally based on the UNCITRAL 
Model Law. The structure of the LCA follows 
strictly the Model Law, including fundamental 
provisions, arbitration agreements, appointing 
arbitrators, submissions, jurisdiction, hearing, 
awards and challenge of awards. The LCA also 
limits the role of the courts. In addition, the LCA 
also adopts the principle of kompetenz-kompe-
tenz in allowing the tribunal to rule on its juris-
diction or a challenge of arbitrators. The LCA 
also imposes that, unless the law has provided 
otherwise, a decision of the arbitrators is final. 

While the Model Law has only 36 articles, the 
LCA has over 80 articles. The Model Law adopts 
a flexible approach that gives arbitrators a wide 
range of power; the LCA, however, uses strict 
language to determine the rules and obligations 
of all parties involved, including the arbitrators. 
The LCA covers a broader scope than the Model 
Law. Whereas the Model Law only regulates the 
arbitration process, the LCA also prescribes 
requirements on operations of arbitral institu-
tions (both domestic and international institu-
tions operating in Vietnam), including registration 
requirements, and the rights and responsibilities 
of arbitral institutions.

There are, however, certain key differences. 

First, under the Model Law, all awards, whether 
domestic or international, would need to go 
through the recognition and enforcement pro-

cedures, whereas an award made under the 
LCA is directly enforceable in the same way as 
a court judgment, unless it is set aside (Articles 
66 and 67). This is a clear advantage of Vietnam 
arbitral awards when compared to foreign arbi-
tral awards, even when compared to Vietnam 
court judgments in terms of enforceability and 
pro-arbitration attitude. 

The second difference concerns the setting-
aside of an award, which was the main reason 
why the LCA was not recognised by some law-
yers as a law aligned to the Model Law. Whereas 
the UNCITRAL Model Law uses the term “public 
policy”, the LCA and the CPC both use the term 
“fundamental principles of Vietnam law”. In the 
past, local courts have broadly interpreted this 
term in setting-aside and non-recognition pro-
ceedings, in some case, even going as far as to 
revise the substance of the awards. Recently, the 
Supreme Court has stated its intention to bring 
the concept of fundamental principles of Viet-
nam law closer to the concept of public order. 
As a result, court decisions have become more 
pro-arbitration, particularly at Ho Chi Minh City 
court (economic chamber). “Public policy” or 
“principles of Vietnam law” are only names; what 
defines whether a law is aligned with the Mod-
el Law is not the name, but the concept used. 
From that perspective, the LCA is aligned with 
the Model Law. Otherwise, it cannot explain the 
success of Vietnam arbitration in winning foreign 
parties’ trust compared to other countries in the 
region in which it is recognised that an arbitra-
tion law is aligned with the Model Law. 

Finally, the LCA takes a more prescriptive 
approach compared with the Model Law in rela-
tion to provisions on procedures for arbitration. 
In particular, the following.

• Under the Model Law, the parties are free to 
submit by either pleading style or memorial 
style. Under the LCA, the parties must submit 
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by memorial style (with all supporting evi-
dence available, enclosed in the statement of 
claims or defence, although they may supple-
ment more evidence as the case develops). 

• Under the Model Law, an arbitrator may be 
challenged if there is a justifiable doubt on his 
or her impartiality, independence or objective-
ness. Under the LCA, an arbitrator may only 
be challenged if there is a clear ground of his 
or her violation of impartiality, independence 
or objectiveness. This has both pros and 
cons. On the one hand, an arbitrator, once 
appointed to a tribunal, is harder to remove 
(compared to other countries). On the other 
hand, the arbitrator would have a free hand 
to make decisions without any challenge of 
being removed, which could make him or 
her less cautious and careful than he or she 
should be, or than compared to a court judge. 

• Under the Model Law, arbitrators have a gen-
eral principle of disclosure of interests. Under 
the LCA, the grounds of disclosure are more 
specific. The VIAC maintains a list of grounds 
for an arbitrator challenge similar to the IBA 
Guideline on Conflict of Interest. However, 
while the IBA is used as a guideline, the VIAC 
list is used as a checklist (with possible addi-
tions when there is doubt). 

• Under the Model Law, the parties are free 
to appoint the number of arbitrators. Under 
the LCA, the number of arbitrators may not 
exceed three, regardless of the number of 
parties. Therefore, if there is more than one 
respondent, they must agree on who should 
be the arbitrator appointed by them.

• The LCA requires a counterclaim to be sub-
mitted at the time of defence. If the respond-
ent did not do so at that time, it may not 
submit a counterclaim. Albeit with good inten-
tions (to avoid delay), the LCA is more restric-
tive than the Model Law approach. Further, 
the LCA does not explain whether a claim on 
legal costs would be a counterclaim, lead-
ing the VIAC to interpret that even a claim for 

legal costs must be prescribed as a counter-
claim.

• The Model Law allows the Tribunal to make 
a decision on how to conduct arbitration 
proceedings or convene a hearing. The LCA 
is silent on this subject, and as such the VIAC 
Rules (for example) only allow online hearings 
where the parties so agree, or the use of a 
foreign language for arbitration purposes only 
where one of the parties is non-Vietnamese. 

• The Model Law set outs the time of start-
ing the arbitration proceeding and applies a 
flexible mode of communication. The LCA is 
silent on this matter and leaves it to the arbi-
tration rules to specify (or over-specify). 

• The Model Law allows the Tribunal to issue 
awards by document only without a strict 
timeline. The LCA requests all awards to be 
rendered within 30 days following the last 
hearing (and a hearing must be summoned 
for an award to be valid, of course).

• The Model Law allows award by default (if no 
defence was submitted), and the LCA applies 
an inquisitorial approach and requests the Tri-
bunal to conduct the hearing and explore all 
possible defences to the claims, based on the 
documents presented (even by the claimant). 
Therefore, it is more difficult for a Tribunal to 
conduct arbitration if the respondent does not 
appear than for an arbitration where both par-
ties actively participate. 

• The concept of “expert” in the Model Law 
includes both a Tribunal-appointed expert 
and a party-appointed expert. It is not clear 
under the LCA how a party-appointed expert 
is considered during the arbitration, and 
hence is subject to the parties’ agreement. 

• The concept of cross-examination is accept-
ed in the Model Law, whereas the LCA does 
not specify, and many arbitrations are con-
ducted through an inquisitorial rather than an 
adversarial approach (although it is up to the 
Tribunal to decide). 
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• The concept of applicable law under the 
Model Law only means substantive law, and 
the Tribunal may apply the arbitration law it 
thinks fit. The LCA, however, applies to all 
arbitration that is conducted in Vietnam or 
that chooses Vietnam law as the law of arbi-
tration. 

• Under the Model Law, procedural order/
decisions may be decided by the President. 
Under the LCA, all decisions must be decided 
by the Tribunal (even through majority votes). 

• The Model Law allows the suspension and 
dismissal of arbitration proceedings. The 
LCA only allows the dismissal of arbitration 
proceedings, and does not provide for how 
long an arbitration proceeding may last. The 
concept of a stay order does not exist under 
the LCA. 

• The Model Law does not mention mediation, 
though it has recognised consent awards. 
The LCA encourages conciliation and media-
tion and expressly favours consent awards. 
Arbitration-Mediation-Arbitration (“arb-med-
arb”) is also a norm of arbitration in Vietnam.

• As for challenge of awards, the Model Law 
focuses more on adherence to the arbitration 
agreement, whereas the LCA focuses more 
on adherence to the law itself. Having said 
this, the LCA requires the court not to review 
the content of disputes (some judges inter-
pret this to mean not to review the content of 
awards), making an arbitral award in Vietnam 
harder to challenge, unless there has been a 
violation of fundamental principles of Vietnam 
law. 

• The Model Law regulates enforcement of 
foreign arbitral awards. The LCA does not 
regulate them, leaving it to the CPC. 

2.2 Changes to National Law
In late 2020, Decree 82/2020/ND-CP came into 
force, prescribing administrative penalties for 
certain activities in the arbitration process. 

3 .  T H E  A R B I T R AT I O N 
A G R E E M E N T

3.1 Enforceability
Under the LCA, an arbitration agreement would 
be enforceable unless it falls foul of the following 
circumstances (Article 18 of the Law):

• the person establishing the arbitration agree-
ment lacks authority or legal capacity;

• the arbitration agreement is not made in writ-
ing;

• the arbitration agreement was under fault, 
duress or threat when it was entered into and 
a declaration has been requested that the 
arbitration agreement be voided; or

• the arbitration agreement violates a legal 
prohibition.

3.2 Arbitrability
Subject Matters that may Be Referred to 
Arbitration
Article 2 of the LCA lists three kinds of disputes 
which can be resolved by arbitration, which are:

• arbitration arising out of commercial activities;
• arbitration arising between parties in which 

at least one party participates in commercial 
activities; and

• other disputes which the law specifies may 
be resolved by arbitration.

Article 470.1 of the CPC provides for two types 
of disputes that are exclusive to the jurisdiction 
of the Vietnamese courts: civil cases relating to 
rights over immovable property located within 
the Vietnamese territory, and divorce proceed-
ings. 

Whether an activity is defined as commercial 
activity remains a big question in particular cir-
cumstances. The People’s Court of Ho Chi Minh 
City in Decision 755/2018/QĐ-PQTT enforced 
an arbitral award which was contained in a non-
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disclosure agreement and rejected an argument 
that the tribunal lacked jurisdiction for disputes 
on an employment relationship. 

It is certain, however, that construction, insur-
ance, financial services, M&A, leases, trade and 
intellectual property matters are considered as 
commercial activities. 

Determining whether a Dispute is “Arbitrable”
This is discussed in the foregoing. 

3.3 National Courts’ Approach
Vietnamese national courts must uphold the 
parties’ arbitration agreement. The only excep-
tion is where the arbitration agreement is void or 
impossible to perform. It is unclear as to whether 
the parties should bring the case to arbitration 
first for the Tribunal to decide whether the arbi-
tration agreement is valid or not. It is also not 
clear when an arbitration agreement is impos-
sible to perform, leaving the Tribunal with a free 
hand to decide on an interpretation. Hence, if 
there is no objection by the other party (and that 
party must start an arbitration proceeding), the 
court would accept jurisdiction to review the 
validity of an arbitration agreement. 

In relation to the choice of law governing the 
arbitration agreement, practice in national courts 
does not differentiate between procedural and 
substantive law. The key question is whether 
there is a foreign element to the dispute. If not, 
Vietnam law applies (Articles 663 and 664 of the 
Civil Code 2015, Article 14.1 of the LCA). If yes, 
the parties’ choice of law will apply (Article 14.2 
of the LCA). If there is a foreign element but the 
parties have made no choice, an arbitral tribunal 
would be entitled to choose the most suitable 
law (Article 14.3 of the LCA). 

3.4 Validity
The rule of separability to arbitration clauses 
is expressly recognised under Article 19 of the 

LCA. Accordingly, an invalid (or void, or however 
modified) agreement would not affect the validity 
of an arbitration agreement. 

4 .  T H E  A R B I T R A L 
T R I B U N A L

4.1 Limits on Selection
Under Article 20 of the LCA, an arbitrator must 
have: 

• full civil legal capacity as provided in the Viet-
namese Civil Code;

• a university qualification and at least five 
years of work experience in the discipline 
which they studied; and

• in special cases, an expert with highly spe-
cialised qualifications and considerable 
practical experience may still be selected as 
an arbitrator, notwithstanding their failure to 
satisfy the aforementioned requirements.

It is not necessary that a candidate must be a 
panel arbitrator to any arbitration institution, but 
some institutions (the VIAC included) maintain a 
checklist of conflict of interests to assess wheth-
er to accept an arbitrator. 

4.2 Default Procedures
Procedure Following a Failure to Select an 
Arbitrator
For an institutional arbitration, if either party fails 
to select the arbitrator, the President of the arbi-
tral institution will make the appointment.

The situation is different for ad hoc arbitration. In 
this case, it will be the court at the place of arbi-
tration who has the authority to appoint (Articles 
3.6 and 3.7 of the LCA).

Default Procedure for Multiparty Arbitration
The parties on one side must jointly appoint an 
arbitrator. If they fail to do so, either the Presi-
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dent or the court, as previously mentioned, will 
make the appointment. 

4.3 Court Intervention
The Vietnamese court generally plays a minor 
role and cannot intervene in the parties’ selec-
tion of arbitrators. 

4.4 Challenge and Removal of 
Arbitrators
Under Article 42.1 of the LCA, an arbitrator will 
be challenged if:

• he or she is a relative or representative of one 
party:

• he or she has an interest relating to the dis-
pute;

• there is a clear ground to conclude that the 
arbitrator is neither impartial nor objective; 
and

• he or she has a conflict of interest, unless this 
is agreed to in writing by the parties.

When compared with the UNCITRAL Model Law 
(and also the IBA Guidelines on Conflicts of Inter-
ests in International Arbitration), the grounds for 
challenge are much more restrictive in the LCA. 
In particular, whereas the former only require a 
“justifiable doubt” as to the arbitrator’s impartial-
ity or lack of independence, the latter requires 
“clear grounds” (a much higher standard). 

4.5 Arbitrator Requirements
Under Article 21 of the LCA, an arbitrator is under 
a general duty to remain independent and impar-
tial. They must also disclose all circumstances 
which may affect their independence and impar-
tiality, pursuant to Article 42.2 of that law. 

The same disclosure requirement is provided 
under the VIAC Rules of Arbitration, with a check-
list generally based on the Red and Orange Lists 
of the IBA Guidelines to Conflict of Interests in 
International Arbitration with variations (that the 

parties must pay attention to). If the arbitrator 
falls under any of the circumstances on the list, 
then, depending on which circumstance it is, the 
arbitrator may be automatically disqualified or 
that conflict would have to be expressly waived 
by the parties. 

5 .  J U R I S D I C T I O N

5.1 Matters Excluded from Arbitration
Vietnam’s approach is to contract-in, which 
means that any matter not mentioned in Article 
2 of the LCA is non-arbitrable. 

5.2 Challenges to Jurisdiction
The principle of competence-competence is 
expressly recognised under the LCA.

5.3 Circumstances for Court 
Intervention
Under Article 44 of the LCA, the competent Viet-
namese court has the right to review the decision 
on jurisdiction of an arbitral tribunal if a party 
requests the court to review the Tribunal’s deci-
sion. Normally, when a party submits a review 
request to the court, the Tribunal will wait for 
the court to make a decision (although the LCA 
expressly allows them to proceed). Although the 
court decision on jurisdiction is final, it has also 
happened that the award was set aside later on 
jurisdiction again (but for a different reason from 
that of the original decision). 

5.4 Timing of Challenge
Under Article 44 of the LCA, the timing for chal-
lenge is within five working days of receiving 
the Tribunal’s decision on jurisdiction. The court 
should appoint a judge within seven working 
days, although in reality the appointment and 
ruling on jurisdiction may take longer. 
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5.5 Standard of Judicial Review for 
Jurisdiction/Admissibility
Under Article 44 of the LCA, the judge will make 
a decision in camera, without needing to call for 
a hearing or to invite the parties to submit opin-
ions. The judge’s decision is final. 

5.6 Breach of Arbitration Agreement
Under Article 6 of the LCA, where an arbitra-
tion agreement exists and a party commences 
court proceedings, the court must refuse juris-
diction unless that arbitration agreement is void 
or impossible to perform. 

If a dispute resolution clause specifies that both 
the court and the arbitration tribunal have com-
petency, then, generally, whichever institution 
receives the claim first will have competency 
(Article 2.4 of Resolution No 01/2014 of the Peo-
ple’s Supreme Court).

A breach of an arbitration agreement by the Tri-
bunal is a serious breach and may result in the 
setting-aside of the award. There is no clarifica-
tion, however, as to when the arbitration agree-
ment starts. For example, a claim dispute clause 
(eg, Clause 20 of the Fédération Internationale 
Des Ingénieurs-Conseils (FIDIC) general condi-
tions of contract) includes an arbitration agree-
ment at Sub-clause 20.6, but it might be con-
sidered by the Tribunal that Sub-clauses 20.1 to 
20.5 also apply. As such, if a party fails to submit 
the case to the dispute board (if that board was 
established under Sub-clause 20.3), the Tribunal 
may not accept jurisdiction, otherwise it would 
violate the agreement between the parties, and 
pacta sunt servanda is certainly a fundamental 
principle of any law, not just in Vietnam. 

5.7 Third Parties
Arbitration brought under Vietnam law is based 
on the existence of a written arbitration agree-
ment between the parties (Article 5.1 of the 
LCA). Anyone who is not a party to the arbitra-

tion agreement cannot bring the dispute to arbi-
tration pursuant to that arbitration agreement. 

There are, however, express exceptions to this 
rule under Articles 5.2 and 5.3 of the LCA, spe-
cifically:

• when one of the parties to an arbitration 
agreement who is an individual dies or loses 
his or her acting capacity, the arbitration 
agreement remains valid for his or her heir 
or representative at law, unless otherwise 
agreed by the parties; and

• when one of the parties to an arbitration 
agreement which is an institution has to ter-
minate its operation, goes bankrupt, or is dis-
solved, consolidated, merged, divided, split 
up or reorganised, that arbitration agreement 
remains valid for an institution that takes over 
the rights and obligations of the institution to 
the arbitration agreement, unless otherwise 
agreed by the parties.

The arbitration agreement is void or impossible 
to perform if the matters are impossible to arbi-
trate, or if the parties who sign the arbitration 
agreement have no competence to do so, or the 
arbitration institution ceases to exist. For other 
matters, such as a lack of language, procedur-
al rule or place of arbitration, the Tribunal may 
decide when it is established. 

6 .  P R E L I M I N A R Y  A N D 
I N T E R I M  R E L I E F

6.1 Types of Relief
An arbitral tribunal in Vietnam is permitted to 
award interim reliefs or emergency relief, accord-
ing to Article 48.1 of the LCA. 

Compared with the UNCITRAL Model Law, Arti-
cle 17, the interim measures available to the 
Arbitral Tribunal are more restrictive. Whereas 
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Article 17 of the Model Law prescribes a general 
power to order any interim measure of protection 
that the Arbitral Tribunal may consider neces-
sary, the LCA only prescribes a restrictive list of 
measures which the Tribunal may order. There 
was a case in which a Tribunal ordered a meas-
ure that was not specified under the LCA which 
was later challenged at a court for indemnity. It 
is a very rare case, but arbitrators should pay 
attention to what measures it may adopt. 

6.2 Role of Courts
Courts Granting Emergency Relief
Under Article 53 of the LCA, a party may request 
the competent court to apply one or more emer-
gency reliefs after submitting its statement of 
claim, especially for the measures that the Tri-
bunal cannot adopt, or if the Tribunal is not yet 
established.

Emergency Reliefs
Under Article 12 of Resolution No 01/2014/
NQ-HĐTP, the type of emergency reliefs which 
can be granted by the court in Vietnam includes 
those available to an Arbitral Tribunal. In addi-
tion, under Article 48 of the LCA, the parties 
may request the court also to grant emergency 
reliefs in accordance with other relevant laws. 
This includes the CPC 2015, Article 114, which 
sets out a number of further emergency reliefs 
which can be applied by the courts. 

Emergency Relief in Aid of Foreign-Seated 
Arbitrations
Under Vietnam law, there has yet to be any 
specific legal mechanism allowing the courts to 
grant emergency reliefs in aid of foreign-seated 
arbitrations, although in practice some courts 
are willing to provide assistance. 

Emergency Arbitrators
No emergency arbitrators are available. 

6.3 Security for Costs
For measures to freeze a bank account or seize 
assets, the courts and/or the arbitral tribunal 
must order security for costs. However, an inter-
im relief constraining the moving of the assets 
of the other party (Article 49.c of the LCA) does 
not require (for the moment) security for costs. 

7 .  P R O C E D U R E

7.1 Governing Rules
Chapter V of the LCA sets out a number of pro-
cedure requirements for arbitration in Vietnam. 
These concern: 

• the form and content requirements for the 
statement of claim (Article 30); 

• the time when the arbitration proceeding is 
deemed to start (Article 31); 

• notice of the statement of claim (Article 32); 
• the statute of limitation for disputes brought 

to arbitration (Article 33); 
• the arbitration fees (Article 34) and the state-

ment of defence (Article 35); 
• the statement of counterclaim (Article 36); 
• the procedure on withdrawal or amendment 

of a statement of claim, a statement of coun-
terclaim, a statement of defence (Article 37), 
and negotiation during the arbitration process 
(Article 38). 

7.2 Procedural Steps
In Vietnam, it is commonly understood that the 
following procedural steps are required by the 
LCA:

• the submission of a statement of claim and all 
evidence (Article 30 of the law);

• the notification and delivery of the statement 
of claim to the respondent (Article 32 of the 
law); 

• the submission of a statement of defence and 
all evidence (Article 35 of the law); and (if any)
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• the submission of the statement of counter-
claim, together with the statement of defence 
(Article 36 of the law).

In practice, however, Tribunals are willing to 
issue the order and allow the making of further 
submissions with the consent of the parties. One 
thing that is certain is that the Vietnam LCA fol-
lows the memorial style, not the pleading style. 
Therefore, if a party wishes to submit expert or 
witness statements, it needs to do so with a 
submission (unless the other party agrees oth-
erwise). 

7.3 Powers and Duties of Arbitrators
Under Article 21 of the LCA, the powers and 
duties that are imposed upon arbitrators are sim-
ilar to those under the UNCITRAL Model Law. 

7.4 Legal Representatives
There are no particular qualifications or require-
ments for legal representatives appearing in 
arbitration proceedings in Vietnam. It is sufficient 
that the legal representative is able to show that 
they are a representative, either by virtue of them 
holding the position of legal representative of a 
legal entity, or by being empowered by a power 
of attorney. 

8 .  E V I D E N C E

8.1 Collection and Submission of 
Evidence
Under Articles 30, 35 and 46 of the LCA, parties 
have the right and obligation to submit evidence 
to prove their case and in support of their state-
ments of claim and statements of defence. 

Additionally, as a general rule, pursuant to Arti-
cle 46 of the Law on Commercial Arbitration, a 
party can request the arbitral tribunal to order 
the production of documents and evidence 
from the other party. In the event that the docu-

ments and evidence could not be acquired, even 
though the tribunal or a party have employed 
the necessary methods, that party may request 
the court to order the production of the docu-
ments/evidence. As discussed in 11.2 Exclud-
ing/Expanding the Scope of Appeal, a local 
court in Vietnam annulled a tribunal award on the 
ground that the Arbitral Tribunal failed to grant 
a request for production of evidence, alleging 
“impartiality” or “lack of independence”. The 
same applies to witnesses and witness state-
ments. Under Article 47 of the LCA, a party can 
request the tribunal to order the attendance of 
a witness at the hearing. If appropriate methods 
have been carried out by the Tribunal but the 
witness still does not attend, the Tribunal will 
apply to the court to make an order for attend-
ance. In practice, any such process of discovery, 
disclosure, use of witness statements, or cross-
examination is applied with discretion and, gen-
erally, is subject to the parties’ agreement and 
the Tribunal’s direction on a case-by-case basis.

As for privilege, Vietnam law does not contain 
express provisions on this and, depending on 
the parties’ agreement, or the rules of the arbitral 
institutions, the privilege rule may be applied. 

8.2 Rules of Evidence
There are no rules of evidence applying in par-
ticular to arbitration seated in Vietnam (eg, a 
rule of evidence similar to the IBA Rules on the 
Taking of Evidence in International Commercial 
Arbitration). It is also commonly understood that 
parties may submit evidence at any time prior to 
the final hearing. In the past, an award was set 
aside because it referred to the IBA Rules with-
out agreement between the parties that those 
rules should apply. The IBA Rules are not con-
sidered to be in compliance with Vietnam law. 
To avoid that risk, the Tribunal should issue a 
procedural order that accepts the IBA Rules in 
advance. 
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8.3 Powers of Compulsion
The Tribunal or the parties may request the 
competent court to order the production of 
documents relating to the dispute. Similarly, the 
Tribunal may request the court to require the 
attendance of a witness. Within five working 
days from appointment by the court, the judge 
shall make the decision to order document pro-
duction/witness attendance accordingly. 

9 .  C O N F I D E N T I A L I T Y

9.1	 Extent	of	Confidentiality
Article 21 of the LCA imposes a general duty on 
arbitrators to maintain confidentiality regarding 
the arbitral proceedings on the parties and the 
arbitrator. 

As for the parties, there is no express confidenti-
ality requirement, only a default rule that “dispute 
settlement by arbitration shall be conducted in 
private”. 

1 0 .  T H E  A W A R D

10.1 Legal Requirements
Article 61.1 of the LCA provides a list of require-
ments with which an arbitral award must comply, 
such as dates, names and addresses of the par-
ties, grounds for issuing the award (except for a 
consent award) and the arbitrators’ signatures. 
An award must be issued within 30 days after the 
end of the final hearing (Article 61.3). 

10.2 Types of Remedies
The Tribunal would have to follow the principles 
of remedies under the substantive law pursuant 
to their duty to comply with the law (Article 4.2 
of the LCA), or Article 292 of the Law on Com-
merce, such as specific performance, penalties, 
damages, termination of contract, and avoid-
ance of contract. 

10.3 Recovering Interest and Legal 
Costs
Legal Costs
Vietnam law does not make express provisions 
on the allocation of legal costs, only on arbitra-
tion fees. Under Article 34 of the LCA, the fun-
damental principle is that the losing party will be 
responsible for arbitration fees. 

A recently developed practice at the VIAC is that 
the respondent must submit a separate counter-
claim for legal costs.

Interests
It is common practice for parties to arbitration in 
Vietnam to request the award of interests. Some 
Tribunals go as far as to make a decision that if 
the losing party does not conform with the award 
after it becomes final and binding, it must pay 
additional interest based on the prevailing basic 
interest rate, even if the winning party did not 
ask for this.

1 1 .  R E V I E W  O F  A N  A W A R D

11.1 Grounds for Appeal
According to Article 4.5 of the LCA, arbitral 
awards are final and binding, and may not be 
appealed in Vietnam. 

However, under Article 69 of the Law on Com-
mercial Arbitration, a party may request the com-
petent court to set aside an arbitral award within 
30 days from the date of receipt of that award. 
Article 68 of the Law on Commercial Arbitration 
sets out the grounds for setting aside the arbitral 
award as follows:

• lack of invalidity of the arbitration agreement;
• the arbitration tribunal composition or proce-

dures of arbitral proceedings is incompliant 
with the parties’ agreement or the LCA;

• lack of jurisdiction;
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• the evidence provided by the parties on 
which the arbitration tribunal bases the issu-
ance of the award is fake, or an arbitrator was 
corrupted; and

• the award content is contrary to the funda-
mental principles of Vietnam law.

These grounds roughly follow the grounds set 
out under Article 36 of the UNCITRAL Model 
Law, with a number of differences, the most 
important one of which is “fundamental princi-
ples of Vietnam law”.

In recent years, there has been an increase in the 
number of Vietnamese awards being set aside 
by local courts on very strange reasonings. A 
very major set-aside decision was made by the 
Hanoi People’s Court in 2019 (under Decision 
No 08/2019/QD-PQTT). The court effectively 
re-opened the substantive decision of the case, 
reasoning that the arbitral tribunal was impartial 
when it accepted a counterclaim inconsistently 
with the contractual arrangement for liquidated 
damages. 

Another major set-aside decision was also 
issued by the Hanoi People’s Court in 2020 
(Decision 04/2020/QD-PQTT), in which an award 
was annulled because the arbitral tribunal did 
not grant a request for production of evidence 
held by the claimant, or adopt the IBA Rules of 
Evidence without a procedural order. The court 
thus set aside the award on the ground that the 
tribunal had failed to ensure its independence 
and impartiality.

11.2 Excluding/Expanding the Scope of 
Appeal
The parties are not allowed to extend the scope 
of the challenge. As provided under Article 15.2 
of Resolution No 01/2014/NQ-HDTP, during a 
hearing petition to set aside an arbitral award, 
the court can only consider whether the award 
falls under one of the grounds in Article 68.2 of 

the Law on Commercial Arbitration (see 11.1 
Grounds for Appeal). If it does not, the court 
may not set aside the arbitral award.

However, as previously explained, the Vietnam 
courts have taken liberties in their interpreta-
tion of the grounds for setting aside an award, 
including the reopening of substantive parts of 
the arbitral awards for consideration.

11.3 Standard of Judicial Review
As previously mentioned, the court is not allowed 
to review the merits of the case. However, some 
courts confuse “merits of the case” and “con-
tent of awards”. Hence, the court practice can 
swing from extreme left (freely interpreting what 
are fundamental principles of law) to extreme 
right (not touching the award even if there was a 
breach of fundamental principles of law, because 
such a breach involves “merits of the case”). It is 
hoped that a recent Supreme Court interpreta-
tion on fundamental principles (or amendment 
of the LCA later) would prohibit the court from 
reopening the facts of the case, but allow it to 
review the content of awards and strike it down 
only if it violates public policy.

Another standard to strike content of the case is 
when the court finds that an important piece of 
evidence that the Tribunal relied on to issue the 
award was forged. The issue is how to determine 
whether such evidence is “important”. 

The main standard of judicial review is based on 
procedural rules, particularly the parties’ agree-
ment and the LCA. If an award was granted 
without regard to the LCA, for example, Article 
33 on time-limitation, it might be considered as 
violating the LCA. Under Article 33, unless spe-
cific laws provide otherwise, the time-limitation 
to bring a case to arbitration is two years from 
the time the claimant’s rights are violated, ie, 
the respondent’s debt is due, but not made. At 
the same time, the CPC provides that the court 
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shall not look at the question of time-limitation 
if it is not raised by the respondent. This prac-
tice is applied mutatis muntandis in arbitration, 
although it is unclear if the court may later reo-
pen the issue of the time-limitation. 

Under Article 13 of the LCA, if a party was aware 
of any irregularities in the arbitration proceeding 
but did not object in a timely manner, it will lose 
the right of objection. This gives a safety net for 
the arbitral award later in the setting-aside pro-
cess. However, not many courts rely on Article 
13 to deny claims of the losing party for violating 
the LCA. As such, the Tribunal should follow the 
LCA strictly. 

1 2 .  E N F O R C E M E N T  O F  A N 
A W A R D

12.1 New York Convention
Vietnam has been a member of the New York 
Convention since 1995. Vietnam’s ratification of 
the Convention came with four reservations:

• the New York Convention applies only to 
contracting states;

• for a non-contracting state, the New York 
Convention will apply only on a reciprocity 
basis;

• the New York Convention will only apply 
to disputes arising out of commercial rela-
tionships as determined under the laws of 
Vietnam; and

• the interpretation of the New York Conven-
tion before Vietnamese courts or competent 
authorities must be in accordance with the 
Constitution and the law of Vietnam.

On 25 September 2020, Vietnam opened a 
database on statistics of cases enforced in 
Vietnam at the following webpages: https://moj.
gov.vn/tttp/Pages/dlcn-va-th-tai-Viet-Nam.asp

x?fbclid=IwAR0ZN4v8vtAKbUpyqoNsPuL82Ll-
MgcX6OaBCwW6mtHyj3WtQqreuo5KnTw

Out of 82 foreign arbitral awards, more than 50% 
were recognised or enforced, all based on the 
New York Convention. From 26 foreign-court 
judgments, the result is mixed because there is 
no international convention on court-judgment 
recognition. For example, a Korean court judg-
ment was enforced in one case (perhaps on a 
quid pro quo basis) and denied in another case 
as no international convention applies. 

12.2 Enforcement Procedure
Enforcing Awards in Vietnam
In Vietnam, there is a distinction between domes-
tic and foreign arbitral awards. In particular, 
domestic awards are fully enforceable (subject 
to set-aside), and an applicant may request the 
civil judgment enforcement authority to enforce 
the award as though it were a court judgment. 

Foreign arbitral awards, meanwhile, are required 
to go through the recognition procedure first. 
Under Article 451 of the Civil Procedure Code 
2015, the party seeking to enforce a foreign arbi-
tral award in Vietnam must first file a petition 
with the Ministry of Justice, which will subse-
quently transfer the document to the competent 
court within five days upon receipt, pursuant to 
Article 453 of the Civil Procedure Code. Within 
five working days upon receipt, the court shall 
consider admitting the case for review and notify 
it to the relevant parties, the procuracy and the 
Ministry of Justice. Then, within two months, the 
court will either issue a decision to:

• suspend the consideration of the application;
• terminate the consideration of the application; 

or 
• open a hearing to consider the application. 

If the court finds that the award can be recog-
nised, it will be enforced. 
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It should be noted, however, that the decision of 
the court on the recognition of a foreign arbitral 
award can be appealed within 15 days of issu-
ance, and can be subject to a cassation pro-
ceeding, which usually takes a long time (one 
to two years). 

Enforcement of Awards that Have Been Set 
Aside
An award being set aside by the courts in the 
seat of arbitration is one of the grounds where 
the Court of Vietnam will refuse enforcement of 
that award. This is provided under Article 459.7 
of the Civil Proceeding Code 2015. 

Under Article 457.2 of the Civil Procedure Code 
2015, the local court will suspend the recogni-
tion and enforcement proceedings if there is 
evidence to show that the award is being re-
considered (subject to ongoing set-aside pro-
ceedings) at the seat.

Defence of Sovereign Immunity at the 
Enforcement Stage
Sovereign immunity is not one of the grounds for 
refusing enforcement of the award under Article 
459 of the Civil Procedures Code 2015. How-
ever, it is noted that the Civil Procedure Code 
2015 also expressly recognises an overarching 
principle that those entitled to diplomatic privi-
leges and immunities or under Vietnam laws 
and international treaties to which the Social-
ist Republic of Vietnam is a signatory, the civil 
cases related to such individuals, agencies and/
or organisations shall be settled through diplo-
matic channels. 

It is noted that Vietnam has yet to sign the 
UN Convention on Jurisdictional Immunities 
of States and their Property. However, if this 
changes in the future, it is likely that the afore-
mentioned provision of the Civil Procedure Code 
2015 will be interpreted to include a defence of 

sovereign immunity at the enforcement and rec-
ognition stage. 

12.3 Approach of the Courts
Recognition and Enforcement of Arbitration 
Awards
When it comes to the recognition and enforce-
ment of arbitral awards, Vietnamese courts are 
not allowed to re-open the arbitral awards that 
have already been decided by the arbitral tribu-
nal, only to determine whether the award falls 
under the grounds for refusal of recognition (Arti-
cle 457.2 of the Civil Procedure Code 2015). The 
grounds where the courts can refuse to enforce 
foreign arbitral awards are stipulated under Arti-
cle 459 of the Civil Procedure Code 2015, and 
include the following.

• The parties of the arbitration agreement do 
not have the capacity to conclude such an 
agreement according to the law applicable to 
each party.

• The arbitration agreement is not legally 
effective, according to the applicable law or 
according to the law of where the award is 
made if the parties did not choose the appli-
cable law.

• The judgment debtors which are agen-
cies, organisations and individuals were not 
promptly and conformably notified of the 
appointment of the arbitrator and of proce-
dures for resolving the disputes in foreign 
arbitration, or due to other plausible reasons, 
those agencies, organisations and individuals 
cannot exercise their procedure rights.

• The foreign arbitrator’s award over a dispute 
does not fall under the scope of issues to be 
resolved by any parties or exceeds the scope 
of the parties’ arbitration agreement. If it is 
able to separate the parts of the decision 
on the matter which are requested and not 
requested to be settled by a foreign arbitra-
tor, the decision on the matter requested to 
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be settled may be recognised and enforced in 
Vietnam.

• Compositions of a foreign arbitrator and/
or procedures for settlement of disputes 
conducted by a foreign arbitrator are not 
conformable to the arbitration agreement or 
to the law of the country where the foreign 
arbitrator’s award has been made, in the case 
that the arbitration agreement does not pro-
vide for such matters.

• The foreign arbitrator’s award has not taken 
compulsory legal effect on parties.

• The enforcement of the foreign arbitrator’s 
award has been set aside or annulled by a 
competent agency of the country where that 
award is made or the home country of the law 
that is applied.

• According to Vietnam’s law, the dispute was 
not settled according to arbitral procedures.

• The recognition and enforcement in Vietnam 
of a foreign arbitrator’s award are contrary to 
basic principles of law of the Socialist Repub-
lic of Vietnam.

In practice, these standards are very open-end-
ed, giving rise to various interpretations from 
different courts and a relatively low enforce-
ment ratio. According to statistics, from 2015 to 
2019, the percentage of foreign awards enforced 
in Vietnam was only 47.8%, with 21.7% of the 
cases being refused enforcement (statistics pub-
lished by the Ministry of Justice’s official data-
base on recognition of foreign arbitral awards). 
The most usual grounds for non-recognition 
under Vietnam law are improper notice, lack of 
competency to enter into the arbitration agree-
ment and being contrary to basic principles of 
Vietnam law.

Refusal to Award Foreign Arbitral Awards
The two most common grounds cited by the 
local court to refuse recognition and enforce-
ment of foreign arbitral awards are (i) “contrary 
to fundamental principles of Vietnam law” and (ii) 

the procedures for settlement of disputes con-
ducted by foreign arbitrator are not conformable 
to the arbitration agreement or the law of the 
country where the foreign arbitrator’s award has 
been made.

Contrary to fundamental principles of 
Vietnam law
Instead of “public policy”, Article 459 of the 
Civil Procedure Codes 2015 uses the test of 
“fundamental principles of Vietnam law”. In this 
concept, Article 14.2 of Resolution 01/2014/NQ-
HDTP (which applies to proceedings for annul-
ment of a domestic arbitral award) explains that 
a Vietnamese court reviewing the application 
must consider two questions:

• whether the principle that is alleged to have 
been breached is one of the “basic princi-
ples on conduct, of which effects are most 
overriding in respect of the development and 
implementation of Vietnamese legal system”; 
and 

• whether the award “violates the interests of 
the government, and the legitimate rights and 
interests of third party(ies)”.

Yet there remains significant room for interpreta-
tion, and Vietnamese courts have occasionally 
interpreted this principle very broadly. 

For example, in a widely cited case, Toepler v 
Sao Mai, the court found that the winning par-
ty’s failure to mitigate its loss was contrary to 
the principle of goodwill under the Vietnamese 
Civil Code. In addition, the granting of liquidated 
damages is in conflict with the Vietnam law on 
damages (requiring damages to be actual and 
direct). 

Strategic Think Tank LLC and 260 Architects v 
Sudico (a 2015 decision by the Hanoi People’s 
Court) is another example. In this case, the SIAC 
award was refused enforcement on the argua-
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bly substantive ground that certain construction 
designs were not approved by local authorities 
and they did not satisfy local requirements. The 
legal basis was, again, “contrary to fundamental 
principles of Vietnam law”.

In general, whilst the court generally recognises 
that it is bound not to retry the case, there have 
been occasions where this was the de facto 
result, as the court considered that awards 
wrongly applying Vietnam law would be “incon-
sistent with the principles of Vietnam law”. It is 
hoped that once the Resolution Guiding Certain 
Provisions of Civil Procedure Code on Recogni-
tion and Enforcement of Foreign Arbitral Awards 
at First-Instance Courts comes into effect, this 
will narrow the scope of interpretation for what 
is meant by “principles of Vietnam law”.

Non-conforming procedures
The second most common ground for non-
recognition cited by Vietnam courts is a non-
conforming arbitration process. In practice, this 
is mostly related to the serving of documents 
and evidence thereof. 

For example, in a 2019 decision, the Binh 
Phuoc’s People Court refused enforcement of 
a foreign arbitral award on the ground that evi-
dence of serving documents were not present. 
Similarly, in 2017, the Can Tho People’s Court 
found, in an annulment proceeding, that despite 
the award stating that notices would be circu-
lated through Fedex, there was no evidence that 
the arbitrator had sent their notices and docu-
ments through Fedex. As a result, the respond-
ent was not aware of the arbitration proceedings. 
The award was therefore refused enforcement. 

Another example concerns that of the award 
in Encom Argoin Industrial Corp Ltd v 19 May 
Textile, an arbitration of the International Cot-
ton Association, which was refused recognition 
because the court found that the signatory of the 

respondent lacked capacity and the respondent 
was not properly notified of the arbitration. 

1 3 .  M I S C E L L A N E O U S

13.1 Class-Action or Group Arbitration
Vietnam law is silent with regard to class-action 
arbitration or group arbitration. However, it is 
understood that these types of derivative claims 
would not be arbitrable, as under Articles 49, 72, 
161 of the Law on Enterprise 2020, a member 
or shareholder of the company when bringing 
a derivative action on behalf of the company 
must “comply with legal provisions on civil pro-
cedures”. It is understood that this refers to the 
Civil Procedures Code 2015, and, indeed, Article 
30.4 of the Civil Procedures Code 2015 provides 
that disputes between a company and its mem-
bers/shareholders shall fall under the jurisdic-
tion of the court. Accordingly, it is understood 
that these types of derivative actions must be 
brought to court, not arbitration. 

13.2 Ethical Codes
Under Article 21 of the LCA, the arbitrator has a 
duty to adhere to the rules of professional ethics. 
Whilst there is no overarching code on profes-
sional ethics in Vietnam law (except for certain 
obligations of the tribunal under Articles 21 and 
42 of the LCA), various arbitral institutions have 
their own rules of ethics. For example, the Viet-
nam International Arbitration Centre has its own 
Rules of Ethics of Arbitrator published in 2015. 

As for counsel, there are no specific codes 
or professional standards applicable to them 
in arbitration (eg, the IBA Guidelines on Party 
Representation). Instead, counsels are bound by 
the ethical rules of the relevant bar association. 
For example, Vietnam lawyers are subjected to 
the Ethical Rules and Professional Conducts of 
Vietnam lawyers pursuant to Article 5 of the Law 
on Lawyers. 
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13.3 Third-Party Funding
There has not been any legal framework or 
restrictions on third-party funders under Vietnam 
law. Depending on the structure of the funding, 
however, if it is a loan with a foreign funder, the 
funded party will need to register any such fund-
ing as a foreign loan with the State Bank of Viet-
nam.

13.4 Consolidation
There is no express recognition for consolidation 
of arbitration under Vietnam law; however, Arti-
cle 15 of the VIAC Rules expressly recognises 
that, with the parties’ agreement, the arbitral tri-
bunal may consolidate claims made in separate, 
but pending, arbitrations into a single arbitration 
at the earliest commencement date. 

13.5 Third Parties
Third Parties Bound by Arbitration 
Agreements/Awards
Vietnam law is silent on whether third parties can 
be bound by an arbitration agreement or award. 
However (and this is untested), if the contract is 
made in favour of a third party, that party may 
be entitled to rely on the arbitration agreement to 
bring a dispute against a party, as, under Article 
415 of the Civil Code 2015, a third party in this 
case has the power to demand the obliged party 
directly to perform his or her obligation.

National Court of Vietnam and Foreign Third 
Parties
Vietnam law is silent on the question of whether 
the national court of Vietnam can bind a foreign 
third party.
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LNT & Partners has an arbitration team with 
strong expertise in commercial and construction 
arbitrations and it is consistently highly ranked 
by major legal directories. LNT is among the 
most experienced firms in Vietnam with regard 
to International Chamber of Commerce (ICC) 
and Singapore International Arbitration Centre 

(SIAC) construction arbitration, along with Viet-
nam International Arbitration Centre (VIAC) arbi-
tration. The firm is one of only a few local firms 
that could lead ICC and SIAC complex cases 
independently. LNT is one of the two Vietnam 
law firms that has an office in Singapore, with a 
focus on Singapore-seated arbitrations. 
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Dr Le Net is the partner in 
charge of LNT’s international 
arbitration practice groups, 
widely renowned for their 
capacity to tackle complex 
assignments. Apart from being 

counsel, Dr Net was a renowned VIAC 
arbitrator in over 80 arbitration proceedings. 
These include some of the largest and most 
complex disputes in Vietnam. Dr Net is also a 
panel arbitrator of the SIAC, where he sat in 
financial and commercial arbitrations.

Le Thanh Hieu is an associate 
in LNT’s international arbitration 
practice group. He has diverse 
international arbitration 
experience under the ICC and 
the VIAC Rules. 
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