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SHARE CLASSES: A GOLDEN KEY
TO ATTRACT INVESTORS THROUGH M&A

If used effectively, the unique prerogative to issue
shares with different rights could position joint-
stock company as the sole corporate form that
can accommodate investors’ various needs. Bui
Ngoc Hong and Bui Thi Hong Thi, lawyers at
LNT & Partners analyse the legal perspectives of
using share classes for mergers and acquisitions.

company wishes to call for investment to at-
tract industry-leading investors to enhance
its corporate governance and find inroads to
new markets. Major shareholders are willing
to welcome new ones (as long as they would not own a
majority stake) and would allow them not only control
but also some financial preferences. If common rules ap-
ply, the new shareholders would have rights and respon-
sibilities pro rata to their shareholding - but a minority
shareholder is not entitled to controlling rights.
How can the various needs of all stakeholders be ac-
commodated to welcome new investors to the company?

SPECIAL EXCEPTIONS TO PRO RATA RULE

An owner’s rights and obligations are proportional
to their shareholding. Pursuant to articles 50 and 114 of
the Law on Enterprises (LoE) 2014, for a limited liabil-
ity company or a joint-stock company (JSC) having only
ordinary shares, a member or a shareholder of the com-
pany may enjoy the following pro rata to their share-
holding ratio: the number of votes, distributed profits,
and asset value received when the company is dissolved
or goes bankrupt.

However, contributing capital is not the only way to add
value to a company. A shareholder can contribute in many
ways that may be even more significant to a company’s
growth and revenue, for instance by enhancing the compa-
ny’s corporate governance capacity, providing know-how,
securing better sources of raw materials, or finding better
markets for the company’s products. In such cases, allocat-
ing rights and obligations on a pro rata basis would be inap-
propriate. With the unique ability to issue different share
classes with different rights and responsibilities, a JSC is
the corporate form that can best accommodate the various
needs of different investors and shareholders.

Particularly, in addition to ordinary shares, which ap-
ply the general pro rata shareholding principle, a JSC can
also issue preference share classes including (i) voting
preference shares; (ii) redeemable preference shares; and
(iii) other preference shares.
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PREFERRED SHARE CLASSES

With voting preference shares, the number of votes per
share is greater than that of each ordinary share. However,
this share class is reserved for founding shareholders and
shareholders that are organisations authorised by the gov-
ernment only. In addition, voting preference shares will be
automatically converted into ordinary shares three years
after the company’s birth. Therefore, for an existing com-
pany, these shares may not help attract new shareholders.

Meanwhile, dividend preference shares offer higher
dividend than those provided by an ordinary share, or a
fixed dividend regardless of the company’s performance.

The dividend from the preference shares issued in
Vingroup’s private placement in 2018 is a typical exam-
ple. Under Resolution No0.29/2018/NQ-HDQT-VINGROUP
of the group’s Board of Management dated July 25, 2018,
these preference shares have no voting rights and receive 0
per cent for the first four years, then an annual dividend as
high as 1 per cent of the offer price.

Redeemable preference shares entitle the holder to re-
deem their shares on request or under conditions stated
on the relevant share certificate and to enjoy priority to be
paid when the company is dissolved or goes bankrupt.

However, in return for the above “economic” prefer-
ences, redeemable preference shareholders and dividend
preference shareholders are restricted to “political” rights.
Under the LoE 2014, dividend preference shareholders
and redeemable preference shareholders are not enti-
tled to vote. The LoE 2020 provides a new regulation,
stipulating that these shareholders are entitled to vote on
matters that are under the power of the general meeting
of shareholders and can adversely change the rights and
obligations of such preference shareholders. This new
regulation strengthens the protection of dividend prefer-
ence shareholders and redeemable preference sharehold-
ers but is only applicable to a limited extent. By and large,
these shareholders still have to trade off political rights for
economic preferences.

Yet there is a special preference share class which could
help depart from the principles applied to the above-said



three classes. Called “other preference shares”, the terms
of this special preference share class seem to be limited by
nothing but the shareholders’ agreement.

PECULIARITIES OF “OTHER PREFERENCE SHARES”

“Other preference shares” came very early, in Article
52.2(d) of the LoE 1999, and has remained unchanged
through different versions in 2005, 2014, and 2020.
Throughout these laws, one aspect of “other preference
shares” has been kept unchanged: no regulations detailing
the preferences or limitations to the rights of a shareholder
holding “other preference shares” have ever been provid-
ed. This situation causes “other preference shares” to be
highly dependent on the practical application of the law.
For years, it was almost impossible to implement this class
butthen, surprisingly, this share class has recently begun to
be implemented liberally.

The absence of detailed regulations on the rights of
shareholders holding “other preference shares” may have
caused the relevant authorities, with inherent prudence,
to be more reluctant to accept, thus often chose to wait for
guiding regulations. However, there has been no guiding
regulations over the past 20 years.

Meanwhile, the laws do not require any detailed guid-
ance to implement this share class. This means that the
government has no obligation to issue guiding regulations,
nor does it have the authority to impose limitations on it.
This approach opens up more flexible solutions, in which
the rights or limitations of shareholders are limited by
nothing but the shareholders’ agreement.

Taking the “other preference shares” issued by NBB
Investment Corporation in 2011 as an example, under the
corporation’s Resolution No.02/NQ-DHDCD dated January
14, 2011, this share class enjoys not only dividend prefer-
ences but also redeemable preferences.

2019 also witnessed the issuance of “super preferen-
tial” shares. Accordingly, the shareholder (an investment
fund) was entitled to receiving dividend and votes equal
to that of an ordinary share, and additionally enjoy prior-
ity to be paid in comparison to other share classes in case
the company is dissolved or liquidated. This share class is
entitled to redeemable preference while retaining all rights
of an ordinary share, especially the voting right.

With the new approach, “other preference shares” sur-
pass other preference share classes to become a special le-
gal tool to satisfy the parties’ needs in capital investment
transactions. "Other preference shares" are limited by
nothing but the creativity of the drafter.

TAKE-AWAY IDEAS

Investors' needs are various. Some shareholders only
wish to be purely financial investors and do not look to
participate in the company’s management while others,
though they hold a minor shareholding, may wish to priori-
tise their participation in the company’s management.

A minority shareholder who prioritises management
control can arrange to have their representative(s) join
the company’s Board of Management. At a higher extent,
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that minority shareholder can gain veto power over some
decisions of the general meeting of shareholders. In case
a minority shareholder needs to be enabled to control the
company’s decision-making, the effective use of suitable
classes of shares should bring about a satisfactory solution.

For example, Start LLC is an existing company with two
founding shareholders - SL1 and SL2 - each of whom holds
50 per cent of the charter capital. Start reached an agree-
ment with an investor called Growing Inc. Under the agree-
ment, Start will increase its charter capital so that Growing
will join to own 50 per cent of the company’s charter capi-
tal. Concurrently, with just 50 per cent of the company’s
charter capital, Growing needs to be enabled to pass the
company’s key managerial decisions.

To realise this agreement, the company may:

(i) issue shares to Growing, along with converting Start
LLC into a]SC (Start]SC); and

(ii) allocate Start JSC’s shares so that:

a) certain shares of SL1 and SL2 are converted into or-
dinary shares, according to which SL1 and SL2 each holds
17.5 per cent of the total ordinary shares of Start JSC;

b) the remaining shares of SL1 and SL2 are converted
into non-voting preference shares (for example redeem-
able preference shares), according to which SL1 and SL2
each hold 32.5 per cent of the total number of redeemable
preference shares in StartJSC; and

c) the number of shares issued to Growing will make
up ordinary shares (accounting for 65 per cent of the to-
tal shares of Start JSC) and non-voting preference shares
(35per cent of redeemable preference shares in Start JSC).

Under this structure, although not holding a majority of
Start JSC's charter capital, Growing still has enough votes
to control the company. If the shares issued to Growing are
“other preference shares”, it may enjoy even more, both
"economic" and "political" preferences. For a quick view of
the shareholding structure, see the chart.

Being entitled to issue shares with different share-
holder rights is a unique advantage of JSC. If used effec-
tively, this can accommodate investors’ various needs,
paving a special way for capital investment transactions
with sophisticated requirements. Of course, the prereq-
uisite is that the arrangement must be legally valid and
enforceable; but businessmen can leave the technicality
to counsellors.
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CHIA KHOA VANG
GIUP THU HUT DAU TU
THONG QUA M&A

Viéc dugc phat hanh cac loai ¢6 phan vai nhiing quyén Igi va han ché
khac nhau la dac thu danh cho cong ty c6 phan. Néu dugc van dung

hiéu qua, day sé la cong cu dung hoa nhu cau clia cac nha dau tu véi

cac uu tién va nhuong boé ma chi cdng ty c6 phan méi lam dugc.

BUI NGOC HONG

BUI THI HONG THI
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TINH HUONG THU'C TE

Mot cdng ty mudn mei goi dau tw nhdm thu hit nha
dau tw dan dau trong linh vuc kinh doanh ctia cong ty,
qua dé giup nang cao chit lwong quan tri cong ty va
mé& dwong cho san pham cia cdng ty di vao thi treomng
méi. Theo d6, cac ¢6 dong hién hitu, tuy van ti€p tuc sé&
hitu da s ¢6 phan, nay sin sang chip nhan cho nha dau
tw 1a c8 ddong m&i, tuy khdng s& hitu da sé trong cdng
ty, nhung khong nhitng dwoc nim quyén quan ly, ma
con dwoc hwéng mot s6 wu dii vé tai chinh. Néu theo
nguyén tic chung, c6 ddng hwéng quyén va chiu trach
nhiém twong (ng véi ty 1€ phan von sé hiru trong cong
ty, tirc khong thé nim it vén ma cé nhiéu quyén. Vay
lam sao c6 thé dung hoa nhu ciu trén, dé c6 thé don
dwoc nha dau tw méi vé véi cong ty?

BIET LE CUA NGUYEN TAC QUYEN CO PONG
TUONG 'NG VO TY LE SO HO'U

Vé nguyén tic, quyén va nghia vu clia ngudi chi
ty 1& thuin véi mirc von ma ho s& hiru trong cong ty.
Theo quy dinh tai Diéu 50 va Piéu 114 ctia Luit Doanh
nghiép 2014, v&i cdng ty trach nhiém hiru han va cong
ty c6 phan chi c6 ¢ phan ph6 thong, thanh vién hoidc ¢
dong céng ty dwoc hwdng twong tng véi ty 1€ sé hiru
phan vén: s6 phiéu biéu quyét, loi nhuan dworc chia va
gia tri tai san dwoc nhan khi cong ty giai thé hodc pha
san.

Nhwng gép von khong phai 1a cach duy nhait tao ra
gia tri cho cong ty. Ngoai vén, mot c¢6 ddong co thé déng
g6p bang nhiéu cach c6 khi con quan trong hon déi véi
sw phat trién va két qua kinh doanh clia céng ty nhw:
gitip nang cao ning lwc quan tri cong ty; mang dén cac
bi quyét cdng nghé; tim dwoc ngudn nguyén liéu tét
hon; tim dworc thi trwdng cho san pham clia cong ty.

Trong trwdng hop d6, cach phan b6 quyén va nghia
vu theo ty 1€ vdn s& khdng phu hop. V&i dic thu dwoc
quyén phat hanh cicloai c6 phan véi quyén va nghia vu
khac nhau, cdng ty ¢6 phan 1a loai hinh doanh nghiép cé
thé dung hoa t6t nhit nhu ciu da dang ctia cac loai nha
dAu tw - cd dong khac nhau.



Cu thé, ngoai c6 phan phd thong 12 loai 4p dung
nguyén tic chung: quyén c6 déng twong ing véi ty 1& sé&
hiru, cong ty ¢ phan con c6 cac loai c6 phan wu dai, gom
(i) c6 phan wu dai biéu quyét; (ii) c6 phan wu dai hoan
lai va (iii) cac loai c6 phan wu dii khac.

CAC LOAI ¢0 PHAN U'U DAI

Vé&i c6 phan wu dai biéu quyét, s6 phiéu biéu quyét
trén mdi ¢6 phan lén hon so véi mdi ¢6 phan phd
thong. Tuy nhién, loai c¢6 phan nay chi danh cho c6
dong sang lap va ¢6 dong 1a té chitc dworc Chinh phi ty
quyeén; chwa ké, sau ba nim ké tir khi thanh 1ap cong ty,
¢6 phan wu dii biéu quyét sé tw dong chuyén thanh c6
phan phé thong. Vi thé, véi mot cong ty da thanh lap
can goi von tir ¢ ddéng méi véi nhivng biét dai nhw da
néu & trén, thi ¢ phan wu dai biéu quyét khéng gitp
dwoc gl nhiéu.

Uu dai déi véi ¢d dong s& hitu ¢d phan wu dai c6
tirc 1a quyén dwoc hwéng mirc cb tirc cao hon so véi
mitc clia c6 phan phé thdng, hodc dwoc hwdng mikc cd
tirc ¢ dinh khong phu thudc vao két qua kinh doanh
clia cdng ty. C6 phan wu dai c6 tirc ma Vingroup phat
hanh riéng 1é nim 2018 1a mot vi du. Theo Nghi quyét
s6 29/2018/NQ-HPQT-VINGROUP clia HDQT Tap doan
ngay 25/7/2018, c6 phan wu dii nay khéng cé quyén
bi€u quyét; mirc 6 tirc 1a 0% trong 4 ndm dAu tién, sau
do 1a 1%/nam tinh trén gia chao ban.

Uu dai d6i véi c6 dong sé hiru ¢d phan wu dii hoan
lai 12 cAc wu dai d6i véi nhu cau thoai von. Theo do, cd
dong dworc cong ty hoan lai von gop theo yéu cau hoic
theo cac diéu kién dwoc ghi tai ¢6 phiéu ctia ¢ phan wu
di hoan lai va dwoc wu tién thanh toan khi cong ty giai
thé hodc pha san.

Tuy nhién, déi lai cdc wu ddi mang tinh kinh té trén,
c6 déng wu dai hoan lai va c8 déng wu daii c6 tic phai
chiu han ché€ cic quyén “chinh tri”. Theo quy dinh cua
Luat Doanh nghiép 2014, c6 déng wu dai biéu quyét va
c6 déng wu dai hoan lai déu khong cé quyén biéu quyét.

Luat Doanh nghiép 2020 dwa ra quy dinh mé&i, theo
dé cac c6 dong nay dwoc quyén biéu quyét cac van dé
thudc thAm quyén cta Pai hoi dong c8 ddong ma cé thé
lam thay d6i bat loi quyén va nghia vu clia ¢6 dong sé&
hitru c8 phan wu dai d6. Quy dinh méi nay ting cwong
bao vé c6 déng wu dai biéu quyét va cd déng wu dai
hoan lai, nhwng chi dwoc 4p dung trong pham vi han
ché&. C6 déng s& hiru cac loai ¢6 phan wu dai loai nay
van phai nhwong bo quyén chinh tri dé déi 14y cac vu
dai vé kinh té.

Nhuwng c6 mot loai ¢6 phan wu dai dic biét, co thé
gitip thoat khdi cac quy tic dang dwoc ap dung véi ba
loai c6 phan wu dii néu trén va dwong nhw chi bi gi¢i
han béi cic thoa thuin cla cic c6 dong trong cong ty.
D6 1a “c6 phan wu dai khac”.

TINH PAC BIET CUA CO PHAN U'U PAI KHAC

“C6 phan wu dai khac” ra doi rit sém, tai Diéu
52.2(d) cua Luit Doanh nghiép 1999 va quy dinh dé
dworc gitt nguyén qua cac Luat Doanh nghiép 2005,2014

TROI DAV TRONG TRANG THAI BiNH THUONG MOl
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va 2020. Xuyén sudt cic luat nay, mot tinh trang chung
luén dwoc duy tri ddi véi “cd phan wu dai khac”: khong
¢6 quy dinh chi tiét hda cac wu dai hay han ché déi véi
quyén ctia ¢6 déng nim giit “c6 phan wu dai khac”.

Chinh tinh trang nay khién loai “c6 phan wu dai
khac” phu thudc nhidu vao thuc tién 4p dung. Sudt hang
chuc nidm tréi, “c6 phan wu dai khac” hiu nhw khong thé
trién khai, roi gin day bdng dwoc doanh nghiép trién
Khai tw do va manh mé.

Viéc khong c6 quy dinh chi tiét héa cac wu dii hay
han ché d6i véi quyén ctia c6 déng nim gilt “c6 phan
wu dai khac” c6 thé khién co' quan nha nwéc c6 thAm
quyeén, véi sw than trong ¢d hiru, ddm ra dé dat, ngai ghi
nhin va thwong chon giai phap: cho quy dinh hwéng
din. Nhung qua hon 20 nim, di ching c6 quy dinh
hwéng dan nao.

Trong khi d6, luat cling khong cé diéu nao budc phai
c6 hwéng dan chi tiét thi méi dwoc thi hanh. Pidu nay
nghia 12 Chinh phu khéng cé nghia vu ban hanh quy
dinh hwéng dan thuwc hién va ciing khéng cé quyén dit
ra han ché ddi véi loai “c6 phan wu dai khac”. Cach tiép
can nay mé ra hwdng giai quyét thong thoang hon, theo
dé cac quyén hay han ché déi véi ¢6 dong s& hitu “c6
phan wu dai khac” chi tuy thudc vao va bi gi¢i han boi
sw théa thuan ca cic c6 dong.

“C6 phan wu dai khac” do Céng ty c6 phan Nim
Bay Bay phat hanh riéng l1é vao ndm 2011 1A mét vi du.
Theo Nghi quyét s6 02/NQ-DHDCD ctia Céng ty ngay
14/01/2011, loai c6 phan nay vira wu dii ¢6 tirc, vira
wu dai hoan lai.

Thuc tién phap 1y nidm 2019 ciing da chirng kién
mot loai c6 phan “siéu wu dai”. Theo d6, c6 déng dwoc
phat hanh ¢6 phan nay, mét quy dau tw, vira c6 quyén
nhan ¢b tirc va quyén biéu quyét twong tw c6 ddong pho
théng, vira c6 quyén dwoc wu tién thanh toan so vi
cac loai c6 phan khac trong trwomg hop cdng ty giai
thé hodc chdm dit hoat déng. Loai c8 phan nay dwoc
hwéng wu dai hoan lai, dong thoi van gitt dwoc tit ca
cac quyén cua cd phan phé théng, dic biét 1a quyén
biéu quyét.

Véi cach tiép cAn méi, “c6 phan wu dii khac” vuot
1én trén cac loai c6 phan wu dai khac, tré thanh céng
cu phap ly dic biét, gitip dap &ng nhu ciu cla cic bén
trong tirng giao dich dau tw von. Xét vé ndi dung, hau
nhw c6 phan wu dai khac chi bi gi¢i han b&i nhu ciu cia
cac bén, theo do 12 strc sdng tao clia ngudi thiét k€ nén
giao dich dau tuw.

VAI GO Y PE cO PONG HIEN HO'U VA NHA PAU
TU MOTHOP TAC

Nguwoi di kinh doanh ¢ cac nhu ciu da dang. Co
c6 dong chi mudn 12 nha dau tw tai chinh thuan tuy,
kh6ng dit nang yéu ciu tham gia quan ly céng ty. Cé
c6 dong dut ndm it vén nhung mudn wu tién tham gia
quan ly cong ty.. N6i n6m na la chon hodc 4n ngon,
hodc ngu yén.

Vé&i c6 dong nidm thiéu s6 nhuwng muén wu tién
quyén quan ly, thi & mic d6 thip, c6 déng dé co thé



I\

2020 TONG QUAN

Vietnam

thu x&p dé c6 dwoc dai dién tham gia hoi ddng quan tri.
Cao hon, ¢6 déng thiu s6 d6 cé thé dat dworc quyén phu
quyét ddi véi mot sb loai quyét dinh ctia dai hdi dong c6
dong. Trudomg hop mot c6 dong khong ndm da sd vén,
nhung cin dwoc nim di quyén quyét dinh, thi cin van
dung cac loai ¢6 phan, trong dé cac loai ¢6 phan wu dai
c6 thé 1a chia khoa gitip mé ra giai phap dung hoa, dap
trng nhu cau hop tic clia cic bén.

Xin néu mét vi du don gian: Cong ty TNHH Start Co.,
Ltd. dang hoat ddng, c6 2 c6 dong sang lap 1a SL1 va
SL2, mdi ngwdi ndm 50% von. Start thoéa thuin dwoc
véi nha dau tw 13 Growing Inc. Theo thoa thuin, Start
sé ting von dé Growing dwoc s& hivu 50% von diéu 1&
trong Céng ty; dong thoi, véi chi 50% vén diéu 1€ trong
Cong ty, Growing van dwoc quyén théng qua cac quyét
dinh quan ly trong Cong ty.

Dé dat dwoc thoa thuan do, c6 thé: két hop phat
hanh c¢6 phan cho Growing, chuyén déi Start thanh cong
ty c6 phan (Start JSC); bd tri dé trong téng s6 c¢d phan
trong Start]SC: (a) mot sd ¢ phan ctia SL1 va SL2 dwoc
chuyén thanh c6 phan phé thong, theo d6 SL1 va SL2
mdi ngwdi ndm 17,5% téng s6 ¢d phan phd théng trong
Start JSC; (b) s c¢d phan con lai ctia SL1 va SL2 dwoc
chuyén thanh c§ phan wu dai phi biéu quyét (ching

han, ¢6 phan wu dai hoan lai), theo d6 SL1 va SL2 mbi
ngudindm 32,5% téng s6 ¢4 phan wu dai hoan lai trong
Start JSC; va (c¢) véi s6 ¢ phan phat hanh cho Growing:
s6 ¢ phan phé théng clia Growing chiém 65% tong s6
c6 phan phd théng trong Start JSC va phan con lai 1a ¢6
phan wu dai phi biéu quyét, chiém 35% c6 phan wu dai
hoan lai trong Start JSC.

Vé&i cau tric trén, mic du khéng nim da s6 von,
Growing van du s6 phiéu dé nim quyén quyét dinh dsi
véi quan ly cdng ty. Trwong hop c6 phan phat hanh
cho Growing 13 “c6 phan wu dai khac”, thl ngay ca khi
chi s& hitu thiéu sé trong céng ty, Growing van c6 thé
c6 thém nhiéu wu dai dic biét hon, ca vé loi ich kinh
té€ 1an quyén tham gia quan ly céng ty. Xin xem so’ do
dwéi day.

Tém lai, dworc phat hanh cac loai ¢8 phan véi cac
quyén c6 déng khac nhau la dic thu va th€ manh cia
cbng ty cd phan. Néu dwoc van dung hiéu qua, ché dinh
dic thu nay sé la cong cu giip dung hoa nhu ciu da
dang cta cac nha dau tw, mé thém 16i di déc ddo cho cac
giao dich dau tw vOn. TAt nhién, d€ 4p dung hiéu qua thi
can dap &ng cic yéu cau veé tinh rang budc va thuec thi,
nhwng dé 1a van dé ky thuat chuyén mon va doanh nhan
c6 thé giao cho nha tw van.

Chuyén d6i + Growing tham gia

Cb phan cia SL1 chiém:
[ 17.5% Cb phan phd
thong
1 32.5% Cb phin phi biéu
quyét

Cb phan cua Growing chiém:
1 65% Cb phan phd thong
1 35% C6 phan phi biéu

quyét

C6 phan cuia SL2 chiém:
1 17.5% Cb phéan phd thong
1 32.5% C& phan phi biéu
quyét
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