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To those who have given their lives for a dream of freedom.
To those who are still here, but carry grief in their heart.

To Saeed, Akram, Mazen, Ahmad.

To all my Syrian friends who have brought so much in my life.
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ABSTRACT IN ITALIANO

Dopo anni di atrocità, solo perseguibilità dei crimini e giustizia potranno
ricucire la società siriana, aprendo la strada alla riconciliazione e alla pace. Lo
scopo di questa tesi è cercare di capire come ciò sarà possibile, avvalendosi degli
strumenti  del  diritto  internazionale  umanitario  da  un  lato  e  del  diritto
internazionale penale dall’altro. La tesi può infatti essere divisa in due parti: la
prima  analizza  le  principali  fattispecie  criminose  dei  crimini  internazionali
commessi  in Siria da tutte le parti  in conflitto;  la seconda esplora criticamente
quali sono i possibili meccanismi di repressione di tali crimini. La tesi si articola
in sei capitoli: il primo offre una panoramica sulla situazione siriana prima del
2011, sulle radici della rivolta e sulle fasi e gli attori del conflitto; il secondo cerca
di dare una classificazione giuridica al conflitto armato siriano per capire quali
fonti del diritto si applicano; il terzo analizza i crimini di guerra, in particolare
quelli contro gli individui, quelli con metodi illeciti e quelli con mezzi proibiti,
concentrandosi sulle fattispecie principali; il quarto si concentra sui crimini contro
l’umanità,  tra  cui  lo  sterminio  messo  in  relazione  con  il  genocidio,  sul  quale
vengono avanzate delle ipotesi che ne mettono in luce problematiche e limiti; il
quinto si occupa della tortura di Stato e del “caso Caesar”, le 45.000 foto di civili
torturati a morte trafugate da un disertore della polizia militare. Si tratta di prove
di  quella  che  l’ONU  ha  definito  “una  politica  di  Stato  di  sterminio  della
popolazione civile”. Il sesto capitolo, infine, analizza come siano in preparazione
file e dossier per futuri processi, quali sono i possibili meccanismi per processare i
responsabili, anche alla luce delle esperienze passate, e quali quelli già attivati.  

A questa  tesi  ha  contribuito  la  ricerca  tesi  svolta  in  Olanda  durante  un
soggiorno Erasmus di  11 mesi  tra il  2015 e il  2016,  in particolare interviste e
colloqui  avuti  con  esperti  di  diritto  internazionale,  investigatori  del  Tribunale
penale  internazionale per  l’ex Yugoslavia,  della Corte  penale  internazionale,  di
Amnesty International e con numerosi testimoni siriani. Alla tesi è infatti allegata
un’Appendice che raccoglie alcune delle testimonianze più significative: quella di
un disertore dell’esercito siriano di Damasco; quella di uno studente di Aleppo
arrestato quattro volte dal regime; quella di un medico di Aleppo torturato per aver
curato  anche  i  manifestanti;  quella  di  un  volontario  della  Mezza  Luna  Rossa,
testimone oculare  del  massacro di  Banyas analizzato nel  capitolo IV, quella  di
Mazen Alhummada, torturato per un anno e sette mesi nel complesso di Mezzeh
dove sono state scattate le foto del  caso Caesar;  quella di  Garance Le Caisne,
giornalista freelance francese che ad oggi è l’unica ad aver intervistato Caesar;
quella di Almudena Bernabeu, avvocatessa spagnola oggi impegnata in un ricorso
legale in Spagna contro il regime siriano per il crimine di terrorismo di Stato. 

Il  dibattito  sull’applicabilità  dei  meccanismi  di  repressione  dei  crimini
internazionali al caso siriano è aperto e lo scopo di questa tesi è dimostrare che,
nonostante  le  difficoltà  politiche  e  nonostante  il  conflitto  sia  ancora  in  corso,
esistono degli strumenti nel diritto internazionale che permettono di avviare sin
d’ora processi di giustizia transizionale, a cominciare dal principio di giurisdizione
universale,  alla base di  numerosi  processi  già  avviati  in  Europa,  ma non solo.
Esplorare questi strumenti, dopo aver ricostruito i vari crimini e averli inquadrati
nel contesto storico-sociale del conflitto, è il fulcro del presente lavoro. Perché
fare giustizia è forse l’unico modo per pacificare le insanguinate terre siriane. 
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INTRODUCTION

“You can’t even get to peace unless a justice process is developed that’s
going to give people confidence that  the authors of mass rape and killing are
going to be held to account. Anything else won’t last”1. With these words Stephen
Rapp, former Prosecutor of the Sierra Leone Special Tribunal who todays works
on the Syrian case, has summarised the key to any solution of the Syrian conflict.
According to data that has not been updated yet,  around half a million people
have died due the ongoing conflict, which has generated in the course of six years
about 7 million refugees outside Syria and 9 million internally displaced people,
out of a total population of 22,5 million: over a half of the Syrian people have
been affected. What began as a popular uprising in the name of freedom and civil
rights for all has turned into a bloody war, in which the interests of external actors
have prevailed. According to the UN, it is the worst humanitarian catastrophe of
the  century.  After  years  of  atrocities,  only  prosecution  and  justice  can  mend
Syrian society, paving the way to reconciliation and peace.

The purpose of this thesis is to try to understand how it will be possible to
do that by relying on one hand on international humanitarian law and on the other
hand by looking towards international criminal law. The thesis may in fact be
divided  into  two  parts:  the  first  one  analyses  the  main  international  crimes
committed in Syria by all parties to the conflict and the second explores what the
possible prosecution mechanisms might be for such crimes. The goal, however, is
not  to  make a mere overview of  the prosecution options,  but  to analyse their
applicability to the Syrian case,  in the frame of so called Transitional  Justice,
defined by the UN as “the full range of processes and mechanisms associated with
a society’s attempts to come to terms with a legacy of large-scale past abuses in
order to ensure accountability, serve justice and achieve reconciliation. These may
include  both  judicial  and  non-judicial  mechanisms  with  differing  levels  of
international involvement (or none at all) and individual prosecutions, reparations,
truth-seeking,  institutional  reform,  vetting  and  dismissals,  or  a  combination
thereof”2. So every society, according to its historical and political past, must find
the best mechanisms for justice and accountability, and it is not necessary to wait
until the end of hostilities: there is much important work that can be done even
while the violence is ongoing, as will be seen. Specifically, the thesis is divided
into six chapters: the first chapter will provide an overview on the Syrian situation
before  the  uprising in  2011,  focusing on the 40 years  of  the  Assad family in
power, on the human rights situation, on the religious and ethnic composition of
the Syrian society and on the roots of the 2011 uprising. It will finally provide an
overview  on  the  various  phases  and  actors  of  the  conflict.  It  is  a  necessary
premise for understanding what is behind the ongoing atrocities and for putting
them into the right perspective. The second chapter will attempt to provide a legal
classification of the Syrian armed conflict, so as to understand the sources of law

1 B. SLAVIN,  Former US ambassador: There won't be peace in Syria without prosecution of
Assad, al Monitor, 08/12/2015. 

2 Security Council, The rule of law and transitional justice in conflict and post-conflict societies,
Report of the Secretary-General, UN Doc S/2004/616 of August 23, 2004, p. 4, para. 8.
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applicable to the specific case. The third chapter will analyse war crimes, both
theoretically and practically,  by offering an overview of  three typologies (war
crimes against individuals, war crimes with illegal methods and war crimes with
prohibited means)3 committed in Syria, focusing on the main criminal offenses
and  providing  examples.  The  fourth  chapter  will  deal  with  crimes  against
humanity, with particular focus on the crime of extermination, compared to the
crime of genocide, on which the analysis will develop certain hypotheses which
highlight the problems and the limits of its very definition. The fifth chapter will
deal  more specifically with the crime of State-sanctioned torture and with the
“Caesar case”, a dossier which comprises approximately 45,000 photos leaked by
a deserter  from the Syrian military police, proving mass torture by the Syrian
government,  in  what  the  UN,  as  will  be  seen,  has  defined “a  State  policy of
extermination of the civilian population”. The photos portray the corpses of about
11,000 people who died under torture in Syrian detention centres. These photos
have been authenticated by independent commissions and are in fact the basis of
many of the ongoing Transitional Justice efforts. The sixth chapter will explore
how the crimes are being documented, how files are being prepared for future
prosecution, describing the judicial mechanisms to prosecute the perpetrators, also
in light of past experience, and which have been already activated. 

From a methodological point of view, the thesis will focus the analysis of
jus in bello, or international humanitarian law, which is the law governing armed
conflict and the conduct of hostilities, with the ultimate goal of minimising human
suffering and protectig the victims of conflicts.  Jus ad bellum,  which is the law
governing  the  use  of  force  before  an  armed  conflict  breaks  out,  will  not  be
analysed. As for prosecution mechanisms, the focus is  on substantive criminal
law, not on the procedural one. International criminal law is in fact divided into
substantive criminal law, which deals with the material elements (actus reus) and
the mental elements (mens rea) which constitute crimes, and procedural criminal
law,  which  regulates  the  phases  and  the  technical  structure  of  trials  and
international criminal tribunals. It was chosen to focus on substantive criminal
law in an attempt to define and classify the criminal offenses and analyse the
available  jurisprudence  to  prosecute  them,  without  exploring  the  technical
procedures that make prosecution mechanisms and trials work. 

The sources used in this study are mainly those of the United Nations, in
particular the work of the Independent International Commission of Inquiry on
Syria, the UN Human Rights Council, the General Assembly,  and the Security
Council,  as well as those of the most  authoritative humanitarian organisations,
such  as  Amnesty  International  and  Human  Rights  Watch,  and  Syrian
organisations, such as the  Violations Documentation Center in Syria, the  Syrian
Network for Human Rights, the Syria Justice and Accountability Center, and the
Commission for International Justice and Accountability. Through the analysis of

3 It is not possible to exhaustively analyse every single war crime, which are 50 under art. 8 St-
ICC. The analysis will be focused on 14 war crimes against the civilian population, selected on
the basis of their severity and frequency, neglecting entirely war crimes against property and
other rights. This leaves the door open to further analysis.

7



dozens of reports, documentary, photographic and video evidence and countless
testimonies of witnesses and survivors, many of whom the author has personally
met, it  was possible to reconstruct  in detail  the ongoing dynamics,  the crimes
committed and the responsibilties behind them. It was decided to use data and
facts supported by multiple sources exclusively and to present the conclusions of
investigations  carried  out  by  the  competent  organs,  supported  by  the  proper
documentation and evidence, such as the case of use of the sarin gas on Ghouta in
2013, the mass rapes of Homs, the Houla massacre, the Banyas massacre, the
Caesar case and others.

In addition, contributing significantly to the research of this thesis have
been meetings and interviews conducted in 2016 in the Netherlands during an 11-
month Erasmus stay, with numerous experts in international law, researchers and
international  investigators  who  provided  testimonies,  insights,  and  important
contributions  to  analyse  the  topics  of  the  present  study.  Specifically,  it  was
possible to  visit  the  International  Criminal  Tribunal  for the former  Yugoslavia
(ICTY) twice, the first time for a collective meeting on the work of the Tribunal
and  the  second  for  an  individual  meeting  with  one  of  the  investigators  and
research  officers  of  the  Office  of  the  Prosecutor,  William  Tomljanovich.  In
Amsterdam, it was possible to attend the seminar  War Crimes Investigations in
Syria  organised by the  Syria Legal Network,  an association of both Dutch and
Syrian lawyers and law students who work in the field of international justice.
Useful  contributions  were  made  by  Joana  Luz,  Doctors  Without  Borders
researcher, and by Ziad Majed, Associate Professor, Middle East & International
Relations of the University of Paris. The contacts made during this seminar led to
further meetings: the first at the University of Amsterdam with the President of
the  Syria Legal Network,  Prof. Frederiek de Vlaming, Senior Researcher at the
Amsterdam Center for International Law; the second at the International Criminal
Court,  during  a  collective  meeting  with  two  officials,  Mabinty  Kamara  and
Paramy  Chanthalangsy,  on  the  work  of  the  Court;  the  third  at  the  Leiden
University with the  Syria Legal  Network,  Matt  Cannock,  representative of the
International Justice Office of Amnesty International and Senior Legal Officer in
the Coalition of the ICC, and Iva Vukusic, former official at the Research and
Documentation Centre and Special War Crimes Department of the Prosecutor’s
office  in  Sarajevo.  Audio  recordings  of  the  above  meetings  are  available.
However, it was not possible, despite the formal requests, to obtain meetings with
the Organisation for the Prohibition of Chemical Weapons and the OPCW-UN
Joint Mission on Syria, the joint mission mandated from the UN Security Council
to identify the responsible parties for the chemical attacks in Syria. Unfortunately,
both institutions have denied an interview because of the confidentiality of the
topics and due to the fact that the investigations are still ongoing. However, it was
possible to meet many Syrian witnesses, who today are refugees.

There is in fact an Appendix attached to this thesis, containing the most
significant testimonies among those collected by this author: one from a Syrian
Army defector  from Damascus;  one  from a  Syrian  student  and  activist  from
Aleppo arrested four times by the Syrian regime; one from a Syrian doctor from
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Aleppo  arrested  and  tortured  by  the  regime  for  having  treated  also  injured
protesters; one from a Red Crescent volunteer who was in Banyas in the days of
the massacre analysed in chapter IV in which 410 civilians, mostly women and
children,  were  slaughtered  with  sharp  weapons  and  burned  alive  by  pro-
government militias,  in  what  marked one of  the most  brutal  massacres  of  the
conflict. The young man was part of the team that the security forces sent after the
massacre  to  dispose  of  the  corpses  in  mass  graves;  the  same  team that  took
secretly  the  only existing  photos  of  the  massacre.  His  terrible  account  as  an
eyewitness  offers  a  rare  opportunity for  understanding what  happened on that
terrible day in May 2013 and why. These four respondents requested anonymity,
since part of their family is still in Syria. Other testimonies are those of Mazen
Alhummada, a Syrian engineer arrested by the Air Force intelligence for trying to
smuggle milk powder into a besieged area in Damascus, who was tortured for one
year  and  seven  months  in  the  notorious  Mezzeh  military complex  where  the
Caesar photos were taken; that of Garance Le Caisne, French freelance journalist
who  reported  from Idlib  and  Aleppo  until  2014  and  who  is  so  far  the  only
journalist to have been able to interview Caesar in person, writing a unique book
which  reconstructs  in  detail  the  entire  Caesar  case;  finally  that  of  Almudena
Bernabeu, Spanish lawyer and director of the Guernica 37- International Justice
Chambers who is now working on a lawsuit against the Syrian regime in Spain
for the crime of State terrorism. These interviews, collected and recorded after
personal  meetings  with the  interviewees in  the  Netherlands and Italy between
2016 and 2017, offer a precious insight into the crimes committed in Syria and
into the efforts of international justice to collect evidence and to use it to open
investigations and legal proceedings against those responsible.

The debate on Transitional  Justice in Syria is  open:  the purpose of this
thesis is to demonstrate, in light of the aberrant international crimes committed in
Syria, that despite the political difficulties and despite the fact that the conflict is
still ongoing, there are instruments in international law that can allow the start of
the  transitional  justice  processes.  Exploring  what  these  instruments  are,  by
analysing their applicability to the Syrian case, after a detailed reconstruction of
the international crimes committed and after having framed them in the historical
and social context of the Syrian conflict, is the main aim of this work.  Transitional
Justice applied to the Syrian case is still an evolving process and this study seeks
to  also  provide  some  cues  for  further  elaboration  and  development,  because
justice is perhaps the only way to bring peace in the bloody Syrian lands.

.
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CHAPTER  I
SYRIA FROM THE ASSADS TO THE REVOLUTION 

                  1.1-     Ethnicity and religion: the mosaic of Syrian society.

The complex stratification of the Syrian mosaic intersects ethnic, religious,
social  and political  factors inextricably.  In  order  to  understand how a popular
uprising has turned into one of the bloodiest  wars of the recent  decades,  it  is
important to understand these intersections, from a historical perspective. Identity
and ethnic belonging are important factors in Syrian society, not only socially but
also strategically.  Prior to the conflict,  Syria had 22,5 million inhabitants and,
according  to  estimates  from  20121,  ethnically  the  population  is   90%  Arab,
approximately 9% Kurdish, 1% Armenian and about 0.2% and 0.1% Turkoman
and Circassian respectively.  From a religious point of view, about  74% of the
population is Sunni, 11% Christian2, 10% Alawite3, 3% Druze, 1% Ismailis and
1% Shias.  Despite  a  tradition  of  good  coexistence,  the  various  ethnic  groups
express a precise geography on the territory: the Alawites are the majority in the
coastal  areas  of  Latakia,  where  Qardaha,  Assad’s  hometown,  is  located;  the
Kurds, the largest non-Arab minority community in the country, live mainly in
north-western Syria, on the border with Turkey, and in the north-eastern part, on
the  border  with  Iraq  (Hasaka  governorate);  the  Druze  live  in  the  south,  in
Suwayda in the governorate of Deraa; the Armenians, mostly descendants of the
diaspora that followed the persecution of the early twentieth century in Turkey,
live  mainly in  Aleppo and Kesab,  on the border  with Turkey (governorate  of
Latakia); finally, the Turkmen are in specific areas near the Turkish border.

However,  the  Syrian  government  did  not  practice  the  same  kind  of
behaviour with the various ethnic groups: as explained later, Druze and Christians
have been generally privileged by the regime, which in turn secured their support,
while the Kurds, on the contrary, have always been seen with suspicion, perceived
as  a  threat  to  the  Arab  unity of  the  country.  For  this  reason they have  been
subjected to strong repression by the Syrian government: for nearly 50 years the
Syrian Kurds have been stateless, without citizenship, deprived of all rights, such
as work, education, health, marriage, inheritance, property; they have been in fact
considered as foreigners and the Kurdish language has been banned in schools 4.
Ethnic  divisions  were exacerbated to  the  extreme during the conflict  because,
although the revolution started with civil and political demands for all Syrians,
regardless of ethnicity and religion, it was to be expected that, in a country where
the power is in the hands of 10% of the population, the Alawite sect, with the
escalation of violence the population would withdraw into its own identity and
ethnic  antagonisms.  In 2011 these tensions exploded,  but  they already existed
under the surface: they are in fact rooted in the modern history of the country.

1 CIA World Factbook, the most extensive database of the profiles of countries around the world.  
2 Orthodox, Catholics, Chaldeans, Maronites, Nestorians etc ...
3 A branch of Shia Islam to which the Assad family and the Syrian regime belong.
4 Human Rights Watch , The silenced Kurds, New York, October 1996, Vol. 8, No. 4(E). 
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                                1.2-     1920-1946: the French mandate.

Modern Syria is the result of a political compromise finalised during the
Great War with the Sykes-Picot agreement (1916) between the United Kingdom
and France. To gain the support of the Arab peoples against the Ottomans, the two
powers promised the creation of a single Arab state, supporting their pan-Arab
dream, while actually agreeing on dividing their territories. After its defeat,  in
fact,  the Ottoman Empire  was divided among the victorious powers:  in 1920,
France  gained  power  over  current  Syria5 and  Lebanon,  while  the  UK gained
current  Palestine,  Israel,  Jordan  and  Iraq.  These  States  were  created  without
taking into account the complex existing ethnic and religious mosaic: the balance
that  the Ottoman Empire had managed to reach among the various provinces,
discouraging the emergence of religiously connoted political entities, was broken
by  this  remapping  of  the  Middle  East,  whose  administration  was  organised
precisely on  the basis  of  ethnic  and religious  parameters.  In  fact,  in  order  to
prevent the formation of a compact nationalist front which could rebel against the
French rule, the authorities increased ethnic and religious divisions in virtue of the
ancient principle of  divide et impera and intensified the distances between the
Sunni majority and the minorities. To this end, the separatist sentiments of Druze
and Alawites were encouraged6.  The Alawites in particular  benefited the most
from  the  French  rule:  until  then  they  had  lived  on  the  margins  of  society,
considered unbelievers  by the Sunni  and viewed with suspicion by the Shias.
Under the French mandate, they were granted long-denied rights, including access
to schools, to the judicial career and to the military service, so much so that they
became the majority ethnic group in the army.  Furthermore,  they could enjoy
economic and tax relief that was not applied to other areas7 and ultimately they
emerged from their  social  isolation.  For  these reasons the Alawite community
remained at the edge of the rebellion attempts against the French power, such as
the revolt in 1925, which culminated with the French bombardment of Damascus,
or the one in 19368. With the Second World War, the French attempts to remain in
power in Syria clashed with the armed insurrection of Syria and Lebanon, which
led to a harsh crackdown. Only the diplomatic and militar  intervention of the
United Kingdom managed to make France desist: French troops completed their
withdrawal on April 17, 1946, the day when Syria became an independent State.

                 1.3-     1946-1970: from the independence to the Baath rise.

        1.3.1.  The instability of post-mandate Syria.

Once independent,  Syria became a parliamentary Republic and started a

5 The  Arab  nationalists  denounced  the  betrayal  and  rejected  the  French  mandate,  starting an
armed uprising which was violently repressed by the French troops.

6 The four states in which the territory was divided were the Alawite State, the Jebel Druze State,
the current Syrian State, with its capital Damascus, and the Aleppo State. See M. GALLETTI,
Storia della Siria contemporanea, Bompiani, Milan, 2006, p. 49.

7 L. TROMBETTA, Siria. Dagli ottomani agli Asad. E oltre, Mondadori, Milano, 2013, p. 75.
8 Ibid., p. 72.
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reform process that led to the first elections in 1947, where women could vote for
the very first time, and to new civil institutions9. However, the transition from a
traditional to a modern society proved to be difficult: the power was in the hands
of the landlords and the commercial  and business class,  predominantly Sunni;
corruption was rampant and university was in fact accessible only to the upper
classes. The alternative was education in military academies and this is also why
many  young  people,  especially  from  the  minorities,  saw  prospects  of  social
mobility in the military service. Soon the military became the most cohesive force
in Syrian society, while the bourgeois monopoly of the economic power and the
gap between rural and urban Syria increased. This led to sectarian tensions that
were exacerbated also by the abolition of the community privileges of Alawites
and Druze, by the prohibition to the leaders of religious minorities to meet  in
public, by the law which established that the President of the Republic must be a
Muslim  and  reduced  representation  of  minorities  in  the  Parliament.  Things
worsened with the Arab-Israeli war in 1948-49: the Syrian army was defeated and
humiliated and it  laid  the  blame on the government,  reacting with a  coup:  in
March  1949  the  Kurdish  Colonel  Husni  Za’im  ousted  President  Quwwatli,
sanctioning the first of a long series of coups that destabilised Syria for years10.
The political instability, the polarisation of the two blocks of the Cold War, to
which Syria was not immune, and the need for a leader who could uphold the
demands of Syria’s political emancipation, led the Syrians to feel the fascination
of Nasser, close to the Soviet orbit. The nearing between Egypt and Syria pushed
the latter close to the Soviet Union: in 1955 an agreement was signed between
Syria and the USSR for the supply of Soviet arms to Damascus, and in 1957 the
first economic agreements between the two countries were signed11. In 1958 Syria
joined Egypt in the United Arab Republic (UAR), seen as a reunification of the
Arab world in the name of colonial liberation and resistance to Israel. But the
UAR was in fact an annexation of Syria to Egypt based on police state and on the
crackdown  of  civil  and  political  life.  In  1961  another  military coup  in  Syria
marked the end of the UAR and the new independence of Damascus. In 1963,
however, there was another coup, which led to the collapse of the Republic and
eventually brought the Baath party to power12. 

              1.3.2.  Political and ideological structure of the Baath party.

The Baath (“Resurrection”) is a party permeated with Arab nationalism, of
which the Syrians felt paladins, of panarabism, secularism and socialist ideas that
was officially formed in 1947 by the Christian Michel Aflaq and the Sunni Salah

9 School education, freedom of association and press were promoted, the parliamentary system 
and the Civil and Commercial Code were reformed, the Central Bank was created. Ibid., p. 80.

10 From 1946 to 1970, Syria had eleven political leaders, but only two were duly elected; the other 
nine came to power through coups. Ibid.

11 It was the beginning of a historical alliance that lasts to this day firmly and which in 2005 led to
the cancellation by the Russian President Putin of 73% of Syria’s debt. See M. GALLETTI,
ibid., p. 107.

12 For a more detailed overview of the 1940s and the 1950s, see. L. TROMBETTA, ibid., p. 79 ff .;
M. GALLETTI M., ibid., p. 59 ff .; M. LY, D. RENZI, Dall’Egitto alla Siria, il principio di una 
rivoluzione umana ed i suoi antefatti, Prospettiva Edizioni, Florence, 2014, p. 226 ff.
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al Din al Bitar. Promoting unity, freedom, socialism and emancipation, it soon
became the leading party in the Syrian political  scene and was able to secure
power through a series of coups over the years carried out by young officers13.
During the UAR, when the multiparty system was abolished, even the Baath party
was officially dissolved,  but  it  survived in  hiding under the command of  five
officers, including Hafez al Assad, the protagonist of the 1963 coup directed by
both Nasserist and Baathist officers. In this period the gap between the minorities
and the Sunni majority reached its zenith: the secularism of the Baath and the
centralisation  of  power  in  the  hands  of  the  Alawites  exasperated  the  old
suspicions  of  the  Sunni  majority  towards  the  “backward  Alawites  from  the
mountains”. This was exacerbated by the measures undertaken by the Baath party,
such as the abolition of religious education in schools, the introduction of the
emergency law (1962), land reform, which greatly weakened the landowners, the
nationalisation of banks (1963) and of industry and trade (1965). In 1966 there
was another coup, which ousted the Nasserists and the old guard of the Baath,
including its two founders, and paved the way to a “new” Baath, of which Hafez
al  Assad  was  Minister  of  the  Defence  and Air  Force  commander.  Feuds  and
purges within the party and the disastrous Six Day War with Israel in 1967, when
Syria lost the Golan Heights with its precious water resources, pushed Hafez al
Assad to implement another internal coup in 1970, which made him the absolute
leader of Syria. The balance of power crystallised: the Alawite minority, of which
the Baath party was the expression, assumed full control of the life of the country,
which was now governed by the lower middle classes and by the same minority
that for a long time had been kept at the margins of society. 

                 1.4-     1970-2001: the Syria of the Assads, under Hafez.

 1.4.1.  Structure and methods of the Syrian regime.

Since Hafez al Assad took power, he worked to build a personal power and
to create a system that would make coups against him impossible. Among the first
measures  he  undertook  was  the  rewriting  of  the  Constitution  in  1973,  which
established  a  single-party system at  art.  8,  according  to  which  Baath  is  “the
leading party of the society and of the State”14, which meant that the Baath leader
was also the leader of Syria in whose hands all powers were concentrated. Under
Hafez al Assad repression of the opposition became widespread, in a Police State
run  by  the  secret  service,  the  Mukhabarat,  which  still  today  have  absolute
freedom of action and immunity. Torture became the main tool through which to
subdue the population and maintain order.  In  fact  in  Syria  torture  has  a  long
tradition and a very high institutionalisation, which shall be further explained in
Chapter V. It is the most concrete expression of the deep latent interethnic hatred
of the Baathist regime that has been accompanying the daily life of Syrians for
over 50 years and that reached its peak in 2011. Hafez in fact built his regime

13 Baathism soon spread to other countries, such as Jordan, Lebanon and Iraq (here it was led by
Saddam Hussein),  but  each section remained autonomous and followed different  courses  in
different countries. See M. LY, D. RENZI, ibid., p. 228.

14 L. TROMBETTA, ibid., p. 109.
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from  the  Alawite  component,  giving  close  Alawite  relatives  and  friends  the
command of the elite bodies of army, intelligence and security services and all the
core apparatus of the State. The Syrian armed forces, under the direct command
of Assad, soon became  his armed forces, as well as the regime’s main defence
against any internal or external threat, real or presumed. It is within this structure
that  the equation Baath-Assad-Alawites has its  roots.  Hafez,  however,  tried to
gain  the  support  of  the  other  minorities,  especially  the  Christian,  Druze  and
Armenian populations, but always in an “anti-Sunni” perspective15.  He granted
them many privileges, becoming their protector against the alleged threats of the
Sunni majority, which became more and more alienated from power. Under Hafez
the cult of the President also had a strong development: he was a sort of god, with
giant posters depicting him everywhere in public places and his effigies printed on
textbooks.  Street  demonstrations  in  support  of  the  President  were  organised
regularly, under duress wherever there was no consent, to shout slogans such as:
“God, stand aside to give way to Hafez al Assad”16. The President had unlimited
powers, he appointed the Prime Minister and the main civil and military figures,
he had legislative initiative and veto power over laws passed by the Parliament
and  he  was  the  head  of  the  judiciary.  Party  membership  was  mandatory  for
employment in public administration. Elections were also anything but genuine:
being a one-party system, elections always ended with unlikely percentages17.

To understand the Syria of the Assads, even today, it is necessary to look
beyond the surface of the formal system. On paper, Syria is a Republic but the
real power is not held by State institutions, rather by the powers behind them. The
system founded by Hafez al Assad is based on the contrast between a formal and
an  informal  power.  The  first  is  constituted  by  the  institutions  (government,
parliament,  judiciary  etc..)  and  their  executors  (ministers,  governors,  judges,
etc..), while the second by the real decision-makers, meaning the regime’s leaders,
the  security apparatus  and some sections  of  the  army18.  They are  the  ones  to
manage a dense network of monitoring and enforcement agencies, both official
and unofficial19. The other pillar which guarantees the tightness of the system is

15 A sectarian rhetoric that reached its peak with the uprising of 2011.
16 P.  DALL’OGLIO, Collera  e  luce.  Un  prete  nella  rivoluzione  siriana, Editrice  Missionaria

Italiana, Roma 2013, p. 33. The cult of deification of the President has been exacerbated by the
outbreak of the war: prisoners are regularly forced, during the torture, to call on Assad as a god
and to bow down to kiss his photos. See General Assembly, UN Doc. A/HRC/21/50, August 16,
2012, p. 87, para. 10.

17 In the 1985 elections, for example,  Hafez was re-elected with 99.97% of the votes.  See Ll.
TROMBETTA, ibid., p. 138. In the 8 elections from 1971 to 2014, both Bashar and Hafez won
with percentages between 88.7% and 100%. In June 2014, Bashar won with 87% of the votes.
The problem is that only the population of government areas could vote, which means less than
one third of the total population; Syrians in densely populated rebel-held areas were excluded,
just like millions of refugees and IDPs were (with the exception of refugees in Jordan, which in
part were able to vote). According to a multiple poll by the Arab Center for Research and Policy
Studies (ACRPS),  78% of  IDPs  and refugees in  Turkey,  Jordan and Lebanon considers  the
elections illegitimate. See Syria’s 2014 Presidential Elections: Internally Displaced Syrians and
Refugees Give their Verdict, Arab Centre for Research and Policy Studies, 06/2/2014. 

18 To learn more, see L. TROMBETTA, ibid., p. 110 ff.
19 For a more complete overview, see para. 1.7.5 of this chapter.
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the extensive network of patronage woven by the regime with the business class,
which  has  prospered  over  the  years  thanks  to  the  privileges  and  the  favours
granted by the regime. A network of businessmen who, thanks to the Assads, have
created real economic empires, forming the core of a commercial elite, mostly
Alawite and Christian, but also Sunni, at  the expense of the middle class. For
decades corruption, nepotism, clientelism, lawlessness and a mafia-like structure
have  characterised  this  system,  which  is  indeed  an  oligarchy  based  on  the
ethnicity and the  family belonging  of  its  components,  where  only a  minority
prospers  and  benefits  from  an  unequal  and  repressive  system,  to  which  the
majority is on the contrary subjected. The structure of the regime is perhaps also a
reflection  of  its  history:  the  Alawite  community is  traditionally  closed,  wary,
partly  because  of  the  centuries  of  marginalisation  they  suffered;  this  has
heightened the perceived sense of encirclement and threat by the Sunni majority
internally and by “Zionism” externally. In fact, Syria is the Arab country most
involved in  the  Palestinian  issue,  not  only for  geographical  but  above  all  for
historical  reasons.  According  to  the  Baathist  rhetoric,  Syria,  Lebanon  and
Palestine were one nation artificially divided by the imperialist goals of France.
This is why Syria has been on the frontline in the fight against Israel, so much so
that it constitutes a pillar of the “resistance axis”, along with Hezbollah and Iran 20.
These perceived threats are the basis of the regime’s rhetoric, its strong militarism
and its widespread repression, which culminated in the bloody Hama massacre.

        1.4.2.  The Muslim Brotherhood and the Hama massacre.

Expression  of  the  most  conservative  Sunni  Islam  was  the  Muslim
Brotherhood, the Islamist organisation that has a political approach to Islam21. In
the 1980s the Muslim Brotherhood was divided into three streams: the Fighting
Vanguard of Hama, the more radical wing which practiced armed struggle; the
Damascene wing, which opposed the use of arms; and a third wing, from Aleppo,
which  regarded  the  use  of  arms  as  inappropriate,  without  fully  excluding  it.
Frictions  between  an  Alawite  dictatorship  and  a  resentful  Sunni  majority
increased the power of the most radical wing, concentrated in Hama, a stronghold
of the Muslim Brotherhood, where in 1964 there had already been a general strike
that had been bloodily crushed. That massacre had exacerbated the resentment of
the  population,  which  became  more  and more  supportive  of  the  most  radical
fringes  of  political  Islamism.  In  1976,  in  Hama  the  Vanguard  assassinated  a
member of the regime, an Alawite accused of torturing two activists to death, and
attacks  against  public  buildings,  military  posts,  and  government  officials
multiplied.  In  June 1979,  83 young Alawite  military cadets  were killed in  an
artillery school in Aleppo and between August and November of the same year

20 Because of this fight without quarter against Israel, in the 1990s Syria established relationships
with organisations considered terrorist  by the international  community but  legitimate  by the
Assads  in  the  name of  the  fight  against  Zionism:  in  Palestine,  Syria  supported  Palestinian
Islamic Jihad and Hamas,  both of whom had headquarters  in Damascus,  and in Lebanon it
supported the Shia militias of Hezbollah. To learn more, see GALLETTI M., ibid., p. 94 ff.

21 The Muslim Brotherhood sees in the Islam of the origins the primary source of law, and the only
tool able to manage every aspect of contemporary society.
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three car bombs in Damascus killed several hundred people. In June 1980, the
Vanguard plotted the killing of Hafez directly, without success. In retaliation, in
the prison of Tadmor (Palmyra) 650 Muslim Brothers were executed22 and in July
1980 membership in the Muslim Brotherhood was declared a crime punishable by
death, with the ratification of law no. 4923.  Indeed the Fighting Vanguard soon
became a pretext for stepping up the repression of all opposition, also those not
linked to the Muslim Brotherhood. Tadmor in particular, where the blood of those
massacred in 1980 was not removed as a warning and which for years has been
among the 10 most brutal prisons in the world24,  is the symbol of the cruelty,
sadism and horror of the repression and torture mechanisms25 that the regime has
used to remain in power until today and the utter impunity of the jailers.

The bloodiest page of the entire history of Syria was written, however, in
1982: the massacre of Hama is  the symbol  of  the  military repression and the
regime’s tactics that are still used today. On February 2, 1982 Hama rebelled, led
by the Muslim Brotherhood: shops struck while protesters demanded democracy
and the release of political prisoners; the regime responded by sending the army
with heavy weapons: the city was divided into sectors, each of whom was isolated
and deprived of  electricity and water.  Snipers  were stationed on rooftops and
house to house raids were conducted, followed by indiscriminate bombings of
residential neighbourhoods. The siege, led by Rifaat al Assad, Hafez’s brother,
was total  and the population was massacred without  distinctions  of  any kind,
collectively punished for the revolt. Thousands of civilians, including women and
children,  were killed,  arrested,  tortured,  thousands fled,  entire  neighbourhoods
were shelled and destroyed.  The exact  death toll  is  still  unknown,  due to  the
media blackout and the missing people who disappeared in mass graves and in
detention centres, but it is estimated that between 20,000 and 40,000 people lost

22 Syrian  Human  Rights  Committee,  The  Tadmur  (Palmyra)  Prison  Massacre  on  its  27th
Anniversary, Edgware, 6/27/2007. 

23 Human Rights Watch, Syria’s Tadmor Prison. Dissent Still Hostage to a Legacy of Terror, Vol. 8,
No. 2 (E), April 1, 1996. 

24 The  Tadmor  prison  was  a  torture  and  execution  centre  where  soldiers  and  civilians  were
imprisoned without charges and without trial. The detainees were suspected Muslim Brothers
(real or presumed), but also simple practicing Muslims and to a lesser extent also communists,
democrats  and intellectuals.  It  did not matter what age they were (even children have been
imprisoned there) nor whether or not the committed a crime: the aim was to destroy those who
were perceived as enemy, according to the equation Sunni= terrorist. To learn more, see the case
of  the  well-known  Syrian  writer  Mustafa  Khalifa,  who  in  his  autobiography  “The  Shell”
provides one of the most detailed accounts of the torture in Tadmor, where he spent 12 years,
from 1982 to 1994. He was not involved in politics and he was Christian, but he was arrested for
the accusations of a student who was working for the intelligence services. He accused him of
“expressing intentions hostile to the regime and pronouncing offensive statements against the
President. A serious crime equivalent to high treason, or even worse.” See M. KHALIFA, The
Shell. My years in Syrian prisons, Castelvecchi Editore, 2014, p. 17.

25 “One former long-term prisoner told us that inmates in the crowded dormitories were ordered to
sleep only on one side of their bodies. In the morning, the prisoner in charge of each dormitory -
an inmate selected by the prison administration - would be asked to name ten cellmates who had
not slept according to the instructions. It was a no-win situation: if the prisoner in charge did not
provide ten names, he himself would be tortured [..].” See Syria’s Tadmor Prison. Dissent Still
Hostage to a Legacy of Terror, ibid., p. 10.
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their  lives.  It  was neither the first  nor the last  massacre26,  but  the brutality of
Hama determined an irreversible breakthrough in the relationship between power
and society, in the name of terror. To justify the bloodshed, even of civilians, the
regime evoked the spectre of terrorism and of the external enemy, using a well-
rehearsed rhetoric fully adopted in 2011: the revolt must be presented to public
opinion as a “foreign plot hatched by Islamic fundamentalists paid and armed by
the imperialist West against a legitimate and secular government” and the dissent
must  be  fragmented  to  isolate  the  moderate  fringes  and  to  make  extremists
emerge, so to legitimise military repression. It is in fact by relying on ethnic and
religious divisions and on the “Zionist conspiracy” that the regime has been able
to hold power for five decades firmly, making the Muslim Brotherhood, and by
extension the Sunnis, the number one enemy, the excuse to suppress all dissent,
even peaceful, even abroad. In July 1982, for instance, one of the founders of the
Baath,  Salah al  Din al Bitar,  who represented the then Syrian opposition, was
assassinated in Paris. The suspicion fell on the regime, especially in light of the
words  uttered  by  Rifaat  al  Assad  after  the  Hama  massacre:  “We  will  chase
opponents at home and abroad. We are ready to exterminate one million citizens
to provide security and to defend the revolution”27. In fact in Aachen (Germany)
Banan Ali Tantawi, wife of a Muslim Brotherhood leader, was murdered, and in
Barcelona (Spain), Nizar al Sabbagh, another Islamic leader in exile for which the
regime had repeatedly requested in vain the extradition28, was killed.

               1.5-     2001-2011: the Syria of the Assads, under Bashar.

                   1.5.1.  Bashar al Assad comes to power.
 
Syria came to an apparent  breakthrough in 2000,  when as a result  of  a

disease, kept secret until the last moment, Hafez al Assad died. It soon became
clear though that the regime intended to handle the “transition” internally: on the
hills  around  Damascus  gigantic  inscriptions  with  the  motto:  “With  Assad  for
eternity, beyond eternity” appeared29. The eldest son of Hafez, Bassil, should have
succeeded the father, but he had died in a car accident in 1994. In 2000, Bashar,
who was studying ophthalmology in London (where he met his wife Asma), was
called home, placed in the highest ranks of the army, though he never had any
experience in the military, and was subjected to accelerated training to become
President. The then Vice President, Abdel Khaddam, was arrested and forced to
sign  the  decree  of  investiture  of  Bashar,  while  the  Parliament  was  convened
urgently to change the 1973 Constitution to lower the minimum age for assuming
the  presidency  to  34.  The  presidential  referendum saw  Bashar  winning  with
97,2% of the votes, in a sort of paradoxical “hereditary republic”.

26 The list of massacres is long, including that of Al Qamishli, where on March 12, 2004 a Kurdish
revolt was crushed in blood, and that in the prison of Sednaya, on July 5, 2008 when the police,
under the command of Maher al Assad, raided the prison slaughtering dozens of detainees.

27 M. GALLETTI, ibid., p. 74. In the Baathist language “revolution” indicates the coup that 
brought the Baath to power in 1970.

28 Amnesty International, Annual Report 1982, 10/1/1982, p. 348. 
29 M. LY, D. RENZI, ibid., p. 237.
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                                       1.5.2.  The “Damascus Spring”.

2001 is  remembered as the year of the “Damascus Spring”,  the year in
which  the  hopes  of  renewal,  reforms  and  of  a  loosening  of  the  repressive
stranglehold pervaded the Syrians. Bashar promised modernization and reforms
and his Western education, combined with the fact that he had no active role in
the massacres that had dotted the presidency of his father, granted him the benefit
of the doubt. Bashar closed the infamous prisons of Mezze (in Damascus) and
Tadmor, released some political opponents and issued some of the first licenses to
newspapers,  although subjected to  extensive restrictions.  This  openness,  albeit
slight,  encouraged  civil  society  to  express  itself:  on  September  27,  2000,  99
activists signed and published the “Manifest of the 99”, a text in which, in the
name of the reforms announced by Bashar, they demanded an end to the state of
emergency and to the martial laws in force since 1963; the release of political
prisoners and the return of the exiles abroad; the rule of law, with freedom of
speech,  press  and peaceful  demonstration;  the  loosening  of  the  control  of  the
security apparatus that prevented and repressed any development of the society
and public life30.  Requests that,  if  accepted,  would have meant  the end of the
regime, which in fact reacted by launching weak reforms, mainly economic ones,
but no political reform were forthcoming. The true intentions of the regime came
to light in January 2001, when the deputy Riyad Sayf forwarded a formal request
to form an opposition party, in competition with the Baath. The regime reacted by
proposing the usual rhetoric of foreign sabotage31 and of “terrorism”32. Riyad Sayf
was arrested for “attempt against the Constitution” and a media campaign against
activists and intellectuals began, portraying them as “servants of the imperialists
who want the fragmentation of Syria”33. In August the crackdown began: debate
clubs  were  closed,  licenses  were  withdrawn,  reformists  were  arrested  for
“attempting to alter the Constitution by illegal means” and for “inciting ethnic and
sectarian division”. It was therefore established the rhetoric according to which
any attempt, even peaceful, to change the status quo and to question the regime
was tantamount to terrorism and as such was punished.

30 Ibid., p. 143.
31 Bashar al Assad said in an interview to Ash Sharq al Awsat on February 8, 2001, speaking about

the intellectuals calling for political reforms, that: “When the consequences of any action affect
stability at the level of a country there are two possibilities: one that the actor is an agent who is
working against the interests of the state and he is either ignorant or doing it without intending
to do so. The result is that in both cases the person will be serving the enemies of his country.
And  here  [..]  the  person  will  be  held  fully  responsible  regardless  of  his  intentions  and
backgrounds”. See L. TROMBETTA, ibid., p. 145. Full text online: https://goo.gl/28ClMD. 

32 Vice President Khaddam said to Ash Sharq al Awsat on February 18, 2001 that “their appeals to
democracy, dialogue and development fall within psychological terrorism, because these groups
actually want neither development nor dialogue. [..] The Baath Party is not worried, but the
people [..] are worried about the parasites generated by these groups”. See L. TROMBETTA,
ibid.,  p.  145.  Note  the  language:  even  Bashar  al  Assad,  in  a  speech  at  the  University  of
Damascus on June 20, 2011, three months after the start of the demonstrations, attributed the
riots  to  “conspiracies  whose  germs  are  everywhere”.  Integral  online speech text  on al  Bab
website: https://goo.gl/ZKsKE4.

33 L. TROMBETTA, ibid., p. 145. 
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                                1.5.3.  The new oligarchy.

Not only did Bashar repress society, but he also restructured the regime,
performing government reshuffles and surrounding himself with figures loyal to
him; nonetheless, he did not manage to affirm himself as the sole and undisputed
leader of Syria,  like his father had done.  In fact,  although the regime did not
change its soul,  a new elite was born, which soon monopolised key sectors of the
economy  (luxury  cars,  telephones,  media  and  tourism),  even  with  the
embezzlement of public funds, coming to handle  the country’s economy totally.
In 2009 the patrimonial law was promulgated, which formalises the relationship
of  patronage  between  members  of  the  regime  and  the  new  elite,  effectively
excluding from the market all those businessmen not linked to the regime: many
small  and  medium  enterprises  went  bankrupt  and  many  companies  were
eliminated  because  they were  competitive  with  those  run  by members  of  the
regime34.  Also the Assad’s  family network was consolidated:  Maher  al  Assad,
Bashar’s younger brother, known for his violence, is head of the Fourth Armoured
Division  and the  Republican  Guard,  the  two  top  elite  bodies  that  protect  the
regime. It was Maher, with his tanks, to besiege the demonstrations in Deraa in
March  2011,  and  this  brought  his  name  on  top  of  the  list  of  international
sanctions, including those of the EU, that described him as the “principal overseer
of  violence  against  demonstrators”35.  In  May 2011  a  video36 captures  Maher,
surrounded  by  police  officers,  shooting  at  unarmed  protesters  in  Barzeh,  a
Damascus  suburb.  Around  Maher,  who  has  been  monopolising  the  sectors  of
urban construction, computer equipment supplies and money changers, numerous
businessmen and personalities  of  the  security apparatus  revolve.  He has  great
influence on his brother and this makes him the real strong man of the regime,
along with his mother, Anisa Makhlouf, who enjoys the great matriarch status. In
fact, the Syrian family is traditionally matriarchal, and in the Assad family this
element  is  predominant,  although  the  Makhlouf  widow  has  always  remained
behind the scenes.  To understand how influential  she is,  however,  it  is  worth
mentioning that the Makhloufs own the richest industries in the country, from the
telecommunications and telephony sectors to the major banks. Bashar is thus the
presentable face of a regime that has ruled with violence for decades, but the fact
that the strong powers of the rest of the family act behind him does not mean that
Bashar is either a fool or has no responsibility, will or power over what happens in
Syria: as President of the Republic and Supreme Head of the Armed Forces, he is
fully aware  of  what  is  happening  in  his  name,  as  also the  former  UN envoy
Lakhdar Brahimi has stressed in an interview37. When asked: “Is Assad aware of
the way the war is being conducted by his army? The barrel bombs being thrown
from helicopters on civilian populations? The targeted bombing of hospitals? The

34 Ibid., p. 183. For more on the regime, see the interviews to A.B., A.S. and S.K in the Appendix.
35 Council of the European Union, Decision 2011/273/CFSP of 9 May 2011 concerning restrictive

measures against Syria, p. 4. 
36 Video posted by  Shaam News Network, a prominent independent Syrian media channel born

during the revolution, 05/24/2011. Online: https://goo.gl/fGCTSB.
37 S. KOEBL, Interview with UN Peace Envoy Brahimi: “Syria Will Become Another Somalia”, in

“Der Spiegel”, 7/06/2014. 
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systematic torture and killing of tens-of-thousands?” Brahimi replied:  “100%”.
The  totalitarian  nature  of  the  regime,  the  inequality,  the  corruption  and  the
stifling repression made it inevitable that, in 2011, the wind of the Arab Spring
blew in Syria also. As explained in a detailed report by Human Rights Watch from
201038, which analyses the first 10 years in power of Bashar al Assad, civil and
political freedoms did not exist and the repression of dissent and of civil society,
torture and enforced disappearance were well-established government practices.
Since 2011 the situation has worsened, and so have religious divisions.

                   1.6-     2011: between revolution, repression and war.

             1.6.1.  The roots of the uprising.
                    

Street  demonstrations  started  in  February  2011  as  expression  of  a
discontent that has its roots in a history, as seen, much farther back than 2011. The
gap between a powerful oligarchy and the rest of society has been aggravated by
the absence of political reforms and by the wrong economic reforms that Bashar
started  in  2004:  he  privatised  the  insurance  industry,  the  most  profitable;  he
excluded   industry  from  the  modernization  process;  he  did  not  accompany
economic liberalisation with adequate government support; he dismantled many
State  agricultural  cooperatives  without  providing  unemployment  benefits  or
compensation, severely hitting the lowest strata of society. The agricultural sector
was the most affected, also because of an unprecedented drought which had began
in 2006. In 2008 the regime, to reduce government spending, cut subsidies on
fertilizers and fuel,  indispensable for farmers.  The price of fuel  and fertilizers
tripled,  putting  families  in  even  greater  distress.  Furthermore,  in  2008  Assad
created  a  free  trade  zone  with  Turkey:  the  market  was  flooded  with  Turkish
products and many small businesses were forced to close39.

Nonetheless, the causes of the revolt are not only economic and political,
they  are  also  related  to  geographical  and  confessional  factors.  From  the
geographical point of view, the protest is the result of the oppositional dialectic
between  centre  and  periphery,  since  it  arises  from the  countryside,  from the
outskirts and sub-urban areas. It is no coincidence that the revolution started from
Deraa, a rural and agricultural area considered “the breadbasket of Syria”. Deraa
was thought to be one of the most loyal areas to the regime, fully integrated in the
Baathist system: yet it was the first to rise, as a symptom of the failed policies of
Assad. From the sectarian point of view, the uprising is the clash between the
Alawite minority and the Sunni majority; the war has shown that the harmonious
ethnic  and  religious  coexistence,  so  dear  to  the  regime’s  rhetoric,  was  a
coexistence  of  facade,  it  was  superficial,  because  in  reality  intercommunity
tensions already existed before  201140.  It  is  true that  the  various  communities
lived peacefully, but they did not live mixed, rather closed in barely permeable

38 Human Rights Watch, A Wasted Decade Human Rights in Syria during Bashar al-Asad’s First
Ten Years in Power, New York, 2010, p. 1. 

39 L. TROMBETTA, ibid., pp. 177-178.
40 See also the testimony of the Christian Red Crescent volunteer attached in the Appendix.
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“ethnic islands”: in the cities there are Christian neighbourhoods next to Sunni
neighbourhoods or Kurdish villages next  to Arab villages, but indeed they are
“next”  to  each  other,  not  mixed.  Each  community  lives  in  a  self-referential
physical space, in its neighbourhoods, in its villages, without there being a real
and genuine mingling.  There has always been a fine line between the various
communities, an “us” and a “them”, that the regime has exploited skilfully to stay
in  power  and  that  during  the  war  has  transformed  into  a  trench.  The
sectarianisation of society and of the  State was the basis  of  the  Assad family
ruling and in 2011 it was the main card played by the regime.

             1.6.2.  March 2011: the torture of the children of Deraa and the
outbreak of the revolution.

Each  powder  keg  ready to  explode  has  its  spark.  In  Syria,  it  was  the
brutality  with  which  the  regime  reacted  to  the  small  act  of  rebellion  of  the
children of Deraa. Here, on February 16, 2011 some students wrote anti-regime
sentences on the wall of the school such as “as-Shaab / Yoreed / Eskaat el nizam”
(“the people want the fall of the regime”), which was the slogan of the streets
protests that in those weeks shook Tunisia, Egypt, Libya, Yemen, and “It is your
turn doc”41. The local secret police, under the command of General Atef Najeeb42,
a cousin of President Bashar al Assad, arrested the 15 children, aged between 10
and 15. They were interrogated, beaten and tortured43 both to punish them and
because the police suspected that behind the gesture there was the hand of adults.
The parents went to the Political Intelligence branch, to Atef Najeeb in person, to
seek the release of their children, but according to eyewitnesses’ accounts44, they
got only insults and a denial. So the people of Deraa took to the streets en mass to
demand  the  release  of  the  children.  President  Assad  initially  sent  his
representative to appease the protesters, but to no avail, since the boys were not
freed. So he announced the raising of wages by 20-30% and the downing of 25%
on fuel prices45. But it was too late. For days the families asked for their children

41 This is referred to Bashar al Assad being an ophthalmologist and being his turn to relinquish
power just like Mubarack in Egypt and Ben Ali in Tunisia had done.

42 P. SANDS, J. VELA and S. MAAYEH, Blood ties: the shadowy member of the Assad clan who 
ignited the Syrian conflict, The National, 03/20/2014. 

43 They were beaten severely, whipped with cables, burned with cigarettes and electric shocks, the
fingernails were pulled off, to punish the hands that had written anti-regime slogans. See K.
FAHIM and H. SAAD, A Faceless Teenage Refugee Who Helped Ignite Syria’s War, The New
York  Times,  08/02/2013.  Security  forces  often  choose  punitive  torture  in  line  with  the
committed “crime”: the tortured body of Ibrahim Qashoush, one of the young symbols of the
protests,  dubbed “the nightingale of the uprising” because he sang leading the protests,  was
found  on  July  4,  2011  on  the  Orontes  river  with  torn  vocal  chords,  punished  for  having
composed the songs of the protests; a similar fate met Ali Farzat, a renowned Syrian satirical
cartoonist,  whose hands were broken in August  2011 during a beating by the  Shabeeha for
having drawn cartoons about Bashar al Assad. 

44 Security forces told the fathers to forget their children and go back home to make others. Had
they not been able, they could bring their wives to the local police so they could make babies for
them.  See  A.  HANANO,  The  Syrian  Schoolboys  who Sparked  a  Revolution,  The  National,
03/30/2012. This story is confirmed by numerous testimonies and eyewitnesses and it is one of
the factors that has most outraged and determined the protesters. 

45 L. TROMBETTA, ibid., p. 187.

21



back,  while people  gathered in  the mosques and in  the streets demanding the
release of all political prisoners. During one of these demonstrations a protester
threw a stone at the policemen46, who responded with fire. There were the first
victims and the protests  continued.  In early March the authorities released the
children,  but  the  signs  of  torture  on  their  bodies  sharpened  the  anger  of  the
population and protests  soon swept,  not  only in Deraa,  but  also in Damascus,
Hama, Homs, Idlib, Aleppo and in the rest of the country. Street demonstrations
initially  demanded  reforms  and  the  government  announced  some,  such  as
amnesties  for  political  prisoners,  higher  wages,  lower  taxes  and  the  end  of
emergency law, but most of them were not implemented. The same end of martial
law was only on paper, since in fact it was replaced by Decree no. 55, which
bestowed the power of security services to keep civilians in custody up to 60 days
(but in reality it was unlimited) and the jurisdiction of military courts also over
civilians47. At this point protesters began to demand the resignation of President
Assad: March 15 became the official date of the beginning of the revolution. 

The anger of the population reached its peak with the torture to death of
two children of Deraa, Hamza al Khatib (13) and Tamer al Shari (15), who were
arrested  during  a  peaceful  demonstration  on  April  29,  2011 and whose  death
under torture was also documented by the UN Commission of Inquiry on Syria in
its first report48. The video of the tortured body of Hamza, recorded by the family
when his body was returned on May 25, 2011, was given to reporters and spread
around the world49.  The body,  swollen and black for the bruises that  cover it,
shows bullet holes on the arms, cuts, a deep burn on his chest, signs consistent
with electric shocks and whipping, broken neck, cut off penis. The body of Tamer
al Shari was instead returned to his family with an eye gouged out and some teeth
removed, broken arms and legs, bullet holes, bruises all over his body. Even in
this case, the family has released the video to the media50. The case sparked UN
condemnations51.  Both children,  along with  others,  were  not  at  the  protest  by
accident:  they  went  there  consciously  to  protest  against  the  violence  of  the
regime. The courage of the children of Deraa aroused admiration and pride in the
protesters and gave a strong impetus to the peaceful movement, of which street
protests were just one expression. The uprising stayed peaceful for months, during
which intellectuals, artists, students and ordinary citizens organised themselves to

46 A. HANANO, ibid., p. 3.
47 General Assembly, UN Doc. A/HRC/18/53, September 15, 2011, p. 6. 
48 General Assembly, UN Doc. A/HRC/S-17/2/Add.1, November 23, 2011, p. 8, par. III (A)(27) 

and p. 13, para. III (3)(63).
49 The video can be viewed on LiveLeak at the link https://goo.gl/D04Zxh.
50 Syrians decry “torture” of teenage protester, Al Jazeera, 06/9/2011. Tamer's mother, Nawal al

Shari,  was  interviewed  by  the  BBC  in  2011.  In  her  dramatic  testimony  she  said  that  an
eyewitness confirmed that he saw Tamer as he was being tortured in the detention centre run by
the Syrian Air Force in Damascus,  notorious for  the brutality of its torture methods.  See J.
CORBIN,  Syria: Inside the Secret Revolution, documentary of BBC Panorama, 09/26/2011 at
minute 23:40. 

51 The UN High Commissioner for Human Rights, Navi Pillay, said referring to Hamza al Khatib:
“The unimaginably cruel murder and mutilation of this child seems to be emblematic of the
moral and legal bankruptcy of the apparent policy of crushing dissent by all available means”,
UN rights chief urges Syria to end assault on its own people, UN News Centre, 06/9/2011. 
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claim their demands, whose keywords were freedom, dignity, justice, rights and
reforms. In the face of the repression, the nonviolent movement had to organise at
local and decentralised levels, multiplying peaceful acts of civil disobedience, of
which many were and still are the symbols; one of these is Ghayath Mattar, an
activist  from Daraya (a Damascus suburb) who used to distribute flowers and
water to the soldiers who came to repress the demonstrators,  inviting them to
jointly  build  a  democratic  State  based  on  justice,  dignity  and  freedom.  On
September 6, 2011, the Syrian Air Force Security Intelligence ambushed Ghayath
and arrested him along with four other activists from Daraya. They killed him
under torture52.  In the cities where government authorities were soon expelled,
popular  local  councils,  which  ran  the  humanitarian  work,  as  well  as  media,
medical and civil services, spread along with independent courts and for the first
time  also  free  elections  at  a  local  level.  The  repression  and  the  bombings,
however, have prevented these realities from developing, but did not crush them.

                 1.6.3.  The reaction of the Syrian government.

Faced with the growing popularity of this peaceful movement, which never
before had threatened its power, the regime reacted with fear and intensified the
repression; it became imperative to justify it in the name of fighting “terrorism”,
denying  the  peaceful  character  of  the  uprising.  Terrorism  also  became  the
justification given for the denial of access to the country to foreign journalists, so
as to control the information. The Syrian government in fact resorted to its two
best strategies. The first was the rhetoric of the infiltration of foreign terrorists
paid by the West who sought to destabilise the country by fomenting the protests.
To support this theory and to discredit the protesters, the regime resorted also to
military stratagems. The Commission of Inquiry itself has documented what many
deserters  and  eyewitnesses  claim53,  namely  that  the  security  forces  and  the
Shabheea,  the  regime paramilitary forces,  infiltrated among the protesters  and
fired at their colleagues of other departments to blame the protesters54. To support
this,  the  regime offered to the  public  the confessions of some “terrorists”:  on
September 2, 2011 SANA State TV broadcasted the confession of a “terrorist”
from Hama,  Ammar  Ziyad  al-Najjar,  who  admitted  to  being  paid  by foreign
powers, that the demonstrators were receiving money and weapons from abroad
and that  foreign agents  inserted  banknotes  and drug pills,  stimulants  to  resist
fatigue and to  increase aggression,  in the food they distributed to  protesters55.
Another known “confession” was that  of  Mohammad Ibrahim Khanoudi,  who
again in September 2011 was broadcasted by SANA to confess to being an Israeli

52 A monument remembers him today in the Garden of the Righteous in Milan. 
53 See interview to S.K., doctor from Aleppo, included in the Appendix.
54 “Different  pretexts  were  used  to  create  the  impression  that  the  civilian  protesters  were

“terrorists” or “armed gangs”: for example, in the Saqba suburb of Damascus, security forces
circled behind protesters and fired towards the soldiers deployed there to create the impression
that the soldiers were being fired upon. These efforts to control and distort available information
about events reflect the existence of a plan or policy to conceal the truth”, UN Doc. A/HRC/S-
17/2/Add.1, ibid., p. 19, para. 104.

55 The video-confession is available at  this link  https://goo.gl/T1U0vJ. See also  Syrian Media:
Terrorist Crimes recounted in Hama, Day Press, 9/03/2011.
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spy hired to manufacture the videos of the protests and to sell them to channels
like Al Jazeera, al Arabiyya and Orient News to blame the security forces for the
ongoing  violence,  which  consisted  of,  according  to  SANA,  “acts  of  terror
orchestrated by the West”56.

The  second  card  was  that  of  sectarianism,  by feeding  the  fears  of  the
minorities  against  the  conspiracy  of  Islamist  terrorism.  The  regime  skilful
exasperation of the fears of the Christians meant that the ecclesiastical circles did
create a protective wall around the regime, becoming its most loyal ally57. Yet,
citizens of every ethnicity and religion, including Christians, took part in street
demonstrations,  all  united  by  the  hope  that  renewal  was  close.  Since  the
nonviolent  movement  involved  and  crossed  all  ethnic  and  religious
communities58,  being driven by political  and civil  aspirations,  not  by religious
ones, it became imperative for the regime to radicalise the ethnic divisions, so as
to fragment the united front of the protesters, isolating its moderate components
and making the most violent emerge through the militarised repression. The circle
would close with the emergence of armed groups that would have validated the
rhetoric  of  the  Islamic  fundamentalism  threatening  minorities,  of  which  the
regime was protector. Indeed, the strategy was put in place in advance in January
2011, before the demonstrations started, when, in the wake of the uprisings in
Egypt and Tunisia, the regime began to distribute weapons to the Alawites of the
coastal area to defend themselves against “fundamentalists”59. The protesters were
identified  with  the  Sunnis,  identified  with  the  “terrorists”,  guilty  of  having
challenged the status quo. In March, the Syrian Interior Ministry issued circulars
in which he ordered the heads of local police to fire live ammunition against the
protesters60. At  the end of April 2011 a major military operation was launched by
the military and the security forces of Deraa, which came under siege for two
weeks. In a statement delivered on April 29, the UN High Commissioner of the
Human Rights Council criticised the unjustifiable level of force being used by
government forces61.  On the walls of the repressed cities appeared the writing

56 Foreign-linked Syrian admits deception, Press TV, September 2011. 
57 An ally that has pushed large sections of the Western public opinion to accept the regime’s

rhetoric and thus to promote its legitimacy.
58 Among opposition ranks there were entirely Alawite brigades and entirely Christian brigades,

which fought against the regular army. Remarkable in this regard is the defection of the first
female Alawite Army General who defected to the opposition in 2012, Zubaida al-Meeki (see
The full statement on the defection of Colonel Zubaida al-Meeki [in Arabic], YouTube video,
2:15, 10/10/2012. Online: https://goo.gl/EtFm3o). This is because the war in Syria was not born
as a religious nor ethnic conflict. Ethnic divisions are the by-product of a much broader nature
of the conflict, they are not the cause, and having exaggerated them over time, fuelling the age-
old division between Sunnis and Shias, played in favour of more than one of the actors involved.

59 L. TROMBETTA, ibid., p. 207.
60 Testimony of  defected  Colonel  Inad  to  Abbas,  former  head  of  the  internal  communications

department  of the Syrian Ministry of Interior,  interviewed by  al Arabiyya on December 16,
2012. See L. TROMBETTA, ibid., p. 201. 

61 “Tanks have been deployed and shelled densely-populated areas. The delivery of food has been
impeded. Access to electricity has been cut. Transportation systems have been shut down. There
have been reports of snipers firing on persons attempting to assist the injured or remove dead
bodies from public areas”, Statement delivered during the Special Session of the Human Rights
Council on the human rights situation in the Syrian Arab Republic, 04/29/2011. 
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“Assad or we burn the country”, the motto of government forces and  Shabeeha
that would soon become a reality.

  
               1.6.4.  The reaction of the international community.

The  allegations  of  serious  human  rights  violations  grew  exponentially:
systematic  torture,  also  of  soldiers  who  dared  question  orders62 and  even  of
children, arbitrary arrests, summary executions, enforced disappearances, use of
tanks  and  aviation,  all  this  sparked  harsh  condemnation  by  the  UN Security
Council and by the then Secretary-General Ban Ki-moon and led to sanctions by
the US and many European countries. In May 2011, tanks entered Deraa, Banyas,
Homs, Ar Rastan and the Damascus suburbs, in an attempt to crush anti-regime
protests. Access points were closed with tanks and armoured vehicles to prevent
the delivery of food and medicines.  There was looting,  random shootings and
summary executions by government forces. In August, the EU and other Western
States adopted restrictive measures against the Syrian government, including an
oil boycott, the freezing of government assets, the introduction of duties on the
imports of Syrian assets and a travel ban for senior officials. On August 22, 2011
the  UN  Human  Rights  Council  established  the  Independent  International
Commission of Inquiry on Syria through resolution S-17/1, with the mandate to
investigate  all  alleged  violations  of  international  law  and  human  rights  since
March 2011 and to identify those responsible. However, the difficulties became
evident immediately:  on October 4 a draft UN resolution which recommended
possible measures against Syria, in accordance with art. 4163 of the UN Charter,
was blocked by the veto of Russia and China; it was the first of a long series of
vetoes related to Syria that continues to this day In November 2011, the Arab
League proposed a peace plan to end the violence, but it was a failure, and on
November 12 it voted to suspend Syria and to impose sanctions. In December, the
Syrian government allowed the UN observers of the UNSMIS64 mission to enter
the country to  monitor  the  situation,  but  due to  the  violence the mission was
aborted as early as January 2012. In February 2012 the UN General Assembly
established a Special Envoy to facilitate a peaceful solution to the crisis.

62 Human Rights Watch, “By All Means Necessary!”. Individual and Command Responsibility for 
Crimes against Humanity in Syria, New York, December 2011. 

63 “The Security Council may decide what measures not involving the use of armed force are to be
employed to give effect to its decisions, and it may call upon the Members of the United Nations
to  apply  such  measures.  These  may  include  complete  or  partial  interruption  of  economic
relations and of rail, sea, air, postal, telegraphic, radio, and other means of communication, and
the severance of diplomatic relations,” art. 41 of the UN Charter.

64 United Nations Supervision Mission in Syria (UNSMIS), established by the Security Council
resolution S/RES/2043 on  April 12, 2012 to monitor the situation and implement the peace
plan. Due to the violence it ceased its mandate in August 2012. For an eyewitness account about
the visit of the observers in Aleppo, see the interview to A.S. in the Appendix, who was present
during the visit. He said that one of the observers told them: “You should know that we cannot
help you. We care about you, but we can do nothing”. While the observers were leaving, the
security forces opened fire on the students.
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      1.6.5.  Civil war: the radicalisation of the uprising.

In July 2011,  after  months  of  bloodshed and no concrete  action by the
international  community,  the peaceful  protests  were accompanied by an armed
opposition, mainly composed of regular army deserters who refused to fire on the
crowds:  the  Free  Syrian  Army  (FSA),  whose  goal  was  to  protect  the
demonstrations and only later to fight and expel the security forces and overthrow
the regime. The FSA was soon joined by many civilians who took up arms to
defend  their  homes  and  families  from  the  raids  of  government  forces.  The
militarisation of the uprising marked an irreversible evolution because it in fact
indulged the strategy of the regime, which was finally able to fight in its own field
of violence by legitimising the repression against “armed groups”. Nonetheless, in
order not to fall into the spiral of revenge and to govern the conduct of its fighters,
the FSA adopted a Code of Conduct in adherence to international law, which not
only prohibits gratuitous violence, ill-treatment of prisoners, torture and summary
executions,  but  also  stipulates  that  weapons  are  to  be  surrendered  to  the
transitional  authority that  would come to power  after  the  fall  of  Assad65.  The
clashes with the regular forces became all-out and the country slid into a bloody
civil  war. In October 2011 the opposition’s political body,  the Syrian National
Council (SNC), was established. But while the Syrian government possessed a
solid military and institutional apparatus, the opposition did not enjoy the same
solidity. Since 2012 the FSA began to exhibit fragmentation and diversification,
up to the point of not being a compact and unified opposition force. The contrasts
with the political body of the SNC and the different nature of the various brigades
made  it  difficult  to  obtain  help  from Western  countries,  while  Turkey,  Saudi
Arabia  and  Qatar  (all  countries  with  a  Sunni  majority)  had  already  begun
financing some (Sunni) Islamist groups, determining the start of the isolation of
the  moderate  and  secular  FSA.  In  fact,  the  brutality  of  a  mainly  Alawite
repression  against  a  largely  Sunni  majority  has  permeated  the  conflict  with
sectarian hatred,  which has overshadowed the moderate front,  especially since
Islamist factions have received more military aid. In fact,  better  equipped and
better organised, Islamist factions such as Ahrar al-Sham, Jaish al-Islam but also
extremist  factions  such  as  Jabhat  al  Nusra,  have  increased  their  power.  In
addition, in 2013 the infiltration of ISIS militants from Iraq began, until the self-
proclamation of the Islamic State in June 2014.

                                     1.6.6.  Proxy war.

Today Syria is a complicated chessboard on which regional and global
powers are fighting for their interests, with direct or indirect military involvement.
A proxy war is a war where two (or more) powers do not face each other directly
in  the  field,  with  their  troops,  but  through  third  parties  whom  they  support
military. In Syria, the two main parties, the Syrian government and the opposition,
have been supported from the beginning by two blocks of powers: Russia, Iran,

65 The text of the Code has been published by the Local Coordination Committees and is available
online: https://goo.gl/BHoNWo (in English); https://goo.gl/XzR0Gc (in Arabic).
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Lebanese Hezbollah on the one hand; Turkey, Saudi Arabia, Qatar, United States,
France and the United Kingdom on the other. Without analysing the geopolitical
dynamics,  it  is  easy to  understand how this  complex  network  of  powers  and
interests has made the various positions irreconcilable and led all peace attempts
to failure, partly because many of the powers involved sit in the Security Council
and have veto power, which has indeed paralysed any action regarding Syria for
years. Nevertheless, the UN has tried several times to mediate talks between the
Syrian government and the opposition. The first Geneva Conference in June 2012
produced the first  Geneva Communiqué, a 6-point peace plan, which called for,
among other things, an end to the violence, access for humanitarian agencies in
Syria  (until  then  denied  by  the  Syrian  government),  the  release  of  political
prisoners, free access to the country for international media and above all the start
of an inclusive dialogue and a political transition. The points of the plan were
never implemented. The second Geneva Conference (January-February 2014) was
another failure,  inevitable also because of the intransigence of the parties:  the
regime  does  not  want  a  transitional  government  because  it  would  imply
surrendering power, while the opposition wants the removal of Assad and the full
implementation  of  the  first  Geneva  Communiqué  as  a  precondition.  To  make
things worse, there are the interests of the powers involved, which is why also the
third round of peace talks (November 2015-February 2016) has failed.

                                    1.7-     The actors on the ground.

                          1.7.1.  The opposition front: the “Syrian rebels”.

Despite the myriad of militias and factions of the Syrian opposition66, it is
possible to identify the two mainstream opposition fronts to which most factions
belong.  The  first  is  the  Free  Syrian  Army,  the  moderate  wing  of  the  Syrian
opposition, founded on July 27, 2011 by Colonel Riad al Asaad, a regular army
deserter. The FSA is mainly composed of deserters who refused to carry out the
orders  of  repression.  It  is  defined  “moderate”  because  its  political  project  is
moderate:  they  aim  at  overthrowing  the  regime  to  abolish  a  decades-long
dictatorship and at leading the country to free and democratic elections, in the
name of freedom and social justice for all Syrians. Therefore they represent the
armed wing of the Syrian Revolution, whose aspirations are democratic. With the
spread of ISIS, the FSA is also fighting to eliminate the Caliphate. Its leadership
is  the  Supreme  Military  Command,  under  Colonel  Abdelilah  al  Bashir,  who
succeeded  General  Salim  Idriss  in  2014.  On  the  political  level,  they  are
represented by the SNC, the main political opposition body in exile recognised by
seven  UN  countries,  including  Italy,  and  by  the  EU  as  the  sole  legitimate
representative of the Syrian people. Dozens of brigades in Aleppo, Idlib, Latakia,
Hama, Homs, Damascus and Deraa belong to the FSA and some of them have
been recipients of international aid, such as the TOW anti-tank missiles.

66 J. CAFFARELLA, Syrian Opposition Guide, The Institute for the Study of War, 10/7/2015. 
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The second front is that of the Army of Conquest67, an alliance formed in
March 2015 by the Islamist factions that previously formed the now disbanded
Islamic Front (Ahrar al-Sham, Jaysh al-Islam, Suqour al-Sham, Liwa al-Tawhid,
Liwa al-Haqq, Ansar al-Sham and the Kurdish Islamic Front) and that operate in
Aleppo,  Idlib,  Latakia  and  Hama.  They  coordinate  the  operations,  share  the
resources but do not have a unified command and remain independent. Sharing
the same territory with the FSA, each with its own “administrative areas”, they
often fight  as allies.  Now the Army of Conquest  is  the largest  alliance in the
opposition front and it  is defined “Islamist” because its political project is the
formation of a State based on the Islamic law. It  has nationalist  positions and
criticises Nusra for its affiliation with al Qaeda, considered a foreign power. Some
of the factions of the Army of Conquest are led by Salafi commanders released68

from prison by the Syrian regime with the amnesties of the early months of the
uprising. It is the case of Zahran Alloush69, leader of Jaysh al-Islam, released from
the notorious Sednaya prison (Damascus) in June 2011 with an amnesty of Bashar
al Assad, of Hassan Aboud, leader of the powerful Salafi Ahrar al Sham brigade,
but also of Abdul Rahman Suweis, leader of  Liwa al Haqq  brigade and Ahmad
Aisa al  Sheikh,  commander of the  Suqour al  Sham brigade,  all  released from
prison in 2011 through Assad’s amnesties70. According to a former officer of the
Military Intelligence Directorate, an Alawite who defected in 2011 in protest of
the violent  repression of the protesters,  the Assad regime deliberately released
Salafi and al Qaeda prisoners from its jails to radicalise the opposition and to
justify the militarised repression. The project lasted from June to October 2011
and was managed by the General Directorate of Intelligence71.

There is also a third component of the rebel front which is not properly part
of the opposition: Jabhat al Nusra, an extremist group much better armed than the
FSA, which, for purely military reasons, fought alongside Nusra on some fronts,
particularly in Idlib. Their ideological and political differences have generally led
to armed confrontation though. In fact Nusra, born in 2012, is the main jihadist
group, originally affiliated with al Qaeda, led by Abu Mohammed al Golani. The
goal of Nusra is to overthrow the Assad regime to establish a Sharia-based State 72

67 B. HUBBARD, A Look at the Army of Conquest, a Prominent Rebel Alliance in Syria,  The New 
     York Times, 10/1/2015. 
68 P. SANDS, J. VELA and S. MAAYEH, Assad regime set free extremists from prison to fire up

trouble during peaceful uprising, The National, 01/21/2014.
69 And killed by a Russian airstrike on Christmas day of 2015.
70 See also the attached interview to A.S., activist and volunteer from Aleppo.
71 The officer claims that “this regime is clever, no one on the outside will ever understand what

goes on inside”, describing “a shadowy system of intelligence branches spying on each other,
betraying one another, sometimes promoting attacks by armed rebels on other security branches-
all in the name of serving the President”, P. SANDS, J. VELA and S. MAAYEH, ibid. See also
the testimony of a former member of the Military police: “I still remember when the regime
freed jihadists who had fought against the Americans in Iraq. They were arrested as soon as they
set foot in Syria. In our department the news aroused general bewilderment. Why would the
regime do such a thing?  [..]  We could not  really understand why”,  in  G. LE CAISNE,  La
macchina della morte. Siria: oltre il terrorismo islamico, Rizzoli, 2016, p. 131

72 The Sharia is the revealed Islamic law and it aims at organising the human life in all its aspects,
according  to  the  model  of  the  Prophet.  There  are,  however,  different  interpretations  of  the
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resorting  to  terror:  methods  and  goals  incompatible  to  those  of  the  FSA.  In
November 2012 the US added73 the newly born al Nusra in the list of terrorist
organizations, as done also by the UN in May 2013 and belatedly by Turkey, in
June 2014. Also some Nusra fighters were previously detained in regime prisons
and were later released with amnesties. It is believed74 that al Golani was also in
prison until 2011. On July 28, 2016 Nusra officially split from al Qaeda, changing
name to Jabhat Fatah al Sham (Front for the Conquest of Syria).

                    1.7.2.  The Kurdish YPG and the Syrian Democratic Forces.

The People’s Protection Units  (YPG) are the  armed wing of the  Syrian
Kurdish party PYD (Democratic Union Party) and they appeared in the Syrian
conflict in 2013, with the entry of ISIS in the country. Until then, the YPG had not
participated in the conflict and took up arms only in self-defence against ISIS75. In
the areas it  controls,  in north-eastern Syria, the YPG has established a sort of
autonomous governorate, the Rojava76. It should be stressed that the YPG and the
PYD, as a political party, do not represent the entire Syrian Kurdish community;
in fact, there are Kurdish factions within the FSA and Kurdish delegates in the
SNC who took part in the peace talks. Although engaged in fighting ISIS, their
affiliation to the PKK group (Kurdistan Workers’ Party),  a group enlisted as a
terrorist group and some Western coutries, makes them a serious threat to Turkey,
so much so that one of the ongoing conflicts in Syria is between Turkey and the
YPG. The goal of the YPG is in fact to form the longed-after Kurdistan, denied
for decades both by Turkey and Assad’s Syria. Trained and backed by US special
forces present in small numbers in the Rojava, the YPG has achieved important
victories against ISIS, sometimes alongside FSA groups, as it happened with the
liberation of Kobane. In October 2015 a new coalition was established, the Syrian
Democratic Forces (SDF), mainly formed (and led) by the YPG and in small part
formed by the Arab Syrian group Jaysh al-Thuwar77.

                         1.7.3.  The International Coalition against ISIS.

It is a US-led-coalition of Western and Arab States engaged militarily in
Iraq and Syria to defeat the “Caliphate” of ISIS. The operations started on August
8, 2014 in Iraq and on September 23, 2014 in Syria and consist mainly of air raids

Sharia, from the most moderate to the most extreme.
73 A Notice by the US State Department in The Federal Register. The Daily Journal of the United 

States Government, 11/12/2012. 
74 A. ROWELL, Was Jolani an Assad pawn?, Now Lebanon, 06/11/2015. 
75 Their initial position of neutrality in the conflict is explained by the initial opening of the regime

towards the Kurds in 2011: to earn their neutrality, the regime granted the citizenship to 250.000
Kurds, through a presidential decree, recognizing them for the first time in 50 years the civil
rights that had been denied to the Kurds since 1962. See L. TROMBETTA, ibid., p. 254. 

76 It comprises the three Kurdish cantons, Jazira, Kobane and Efrin. 
77 Since the YPG is pursuing a political project based on ethnicity that aims at creating a Kurdistan

, therefore at dividing the Syrian territory, their goals clash with those of the FSA, which on the
contrary wants  to  preserve  the  territorial  integrity  of  the  country.  Furthermore,  the  FSA is
backed by Turkey, which is fighting the YPG: this is why one of the open fronts of the Syrian
conflict is between the YPG and the FSA.
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on ISIS military posts and military support and training to some local forces (e.g.
the aforementioned SDF). Around 60 countries are involved, some engaged in
airstrikes,  such  as  the  US,  France,  the  United  Kingdom,  the  Netherlands,
Belgium,  Denmark,  Australia,  Canada,  Jordan,  Morocco,  Saudi  Arabia,  Qatar,
Bahrain and the United Arab Emirates, while others are providing military and
logistical support, such as Germany, Italy and Spain. The International Coalition
is moreover accused of having caused the death of civilians78.

                                               1.7.4.  ISIS (or Daesh).

ISIS is an invasion force, coming from Iraq and being mainly composed of
foreign fighters. With a self-proclaimed “caliphate” in June 2014, its transnational
nature makes it difficult to eradicate it, also because of its ability to attract young
people from all over the world with its professionalism of its propaganda. ISIS
seized the eastern parts of Syria, from Hasaka to the Palmyra desert including its
“capital”  Raqqa and Deir  ez  Zor,  where  most  of  the  Syrian  oil  resources  are
located, and it is fighting everyone in the Syrian arena: against the opposition, the
jihadists and Nusra, and also the Assad regime, although with the latter relations
are somewhat ambiguous, not uniform in time and space: on several occasions
and in several areas the two parties have reached compromises, especially on the
management of oil wells, which had fallen into the hands of ISIS but whose oil is
sold to the Assad regime (to supply their controlled areas and its army), and also
of the power plants79 and telephony stations in Deir Ez Zor. As an example, the
latest EU sanctions of March 6, 2015 hit a Syrian businessman, George Haswani,
who manages the sale of oil between the Syrian government and ISIS80.

                      1.7.5.   The government and pro-government forces front.

The government front is also quite varied and consists of regular, irregular,
foreign  and  mercenary forces.  As  for  the  Syrian  government  forces,  they are
constituted of Armed Forces, Security forces and  Shabeeha. The Syrian Armed
Forces, under the direct command of the President of the Syrian Arab Republic,
are composed of the Syrian Arab Army (SAA), the Navy, the Air Force, the Arab
Air Defence Forces and the Military Intelligence Directorate, which is part of the
Syrian  secret  services  (Mukhābarāt).  There  are  also  specific  departments  that
ensure the protection of regime leaders, such as the Republican Guard and the
Fourth Armoured Division. They have all played an active role in the repression

78 In October 2016, Amnesty International reported 300 civilian deaths attributed to the Coalition
airstrikes. See Amnesty International,  USA must come clean about civilian deaths Caused by
Coalition air strikes in Syria, 10/26/2016. 

79 E. SOLOMON, A. MHIDI,  Isis Inc: Syria’s ‘mafia-style’ gas deals with jihadis, in Financial
Times, 10/15/2015. 

80 “Prominent Syrian businessman, co-owner of HESCO Engineering and Construction Company,
a major engineering and construction company in Syria. He has close ties to the Syrian regime.
George Haswani provides support and benefits from the regime through his role as a middleman
in  deals  for  the  purchase  of  oil  from  ISIL  by  the  Syrian  regime”,  European  Council,
Implementing Decision (CFSP) 2015/383 of March 6,  2015 concerning restrictive measures
against Syria. 
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of the uprising, managing detention and torture centres as part of their activities.

It is the Syrian security forces, though, that are the backbone of the Police
State  that  rules  Syria.  They  assist  the  army  and  the  various  militias,  are
responsible  for  the  filing  of  protesters  and  dissidents,  for  the  creation  of  the
blacklists used to suppress the enemies of the State (real or presumed) operating a
dense network of detention camps, torture centres and prisons, both official and
secret, within the country. The security forces are controlled by President Assad
and have carte blanche and immunity to maintain public order, as established by
Decree no. 69 of 2008 with which Bashar al Assad ruled that the security services
can be tried for abuse of authority or torture only upon decision of the armed
forces81. They also handle online repression, through a special unit known as the
Syrian Electronic Army (SEA) formed with the aim of tracking down activists
and demonstrators and to censor any information activities:. The security forces
are,  in  essence,  the  most  powerful  and  diversified  apparatus,  with  dozens  of
departments,  and  they  even  control  the  police  and  the  army,  in  a  complex
mechanism where everyone spies on everyone and the various departments are in
competition with each other82. This is because Hafez wanted a system that could
be  fully  under  his  control,  to  make  others  coup  against  him  impossible:  he
diversified the departments of the security forces which, despite having the same
tasks, have no central coordination, they often find themselves competing with
each other to appear the best in the eyes of the President and they therefore spy
each other.  In  this  way,  Hafez  created mistrust  among the  agencies,   internal
control is widespread, the risk of delation high and that of dissent minimum.

Regular forces also rely on a paramilitary force, the Shabeeha83, founded in
1970 to serve the interests of the Assad regime and ensure its power. Their name
comes from the Arabic word for “ghost” because they operate outside the law, in
the shadows, using torture and murder to quell dissent and maintain order. Their
structure  is  similar  to the  mafia,  as  they are an autonomous force which also
practice corruption, smuggling and extortion. They are Alawites and they enjoy
absolute immunity. Since 2011, they respond directly to the security forces, which
used them to fuel  chaos and radicalise the uprising84;  they are responsible for
some of the most  heinous crimes. There are also numerous irregular militias 85

fighting alongside the Syrian regular forces, whose numbers are estimated to be
between  60,000  and  80,000  units86.  For  editorial  reasons,  just  a  few  will  be
mentioned,  starting  with  the  most  significant:  the  network  of  the  National
Defence Forces (NDF), a mainly Alawite paramilitary force created and trained
by Iran after the model of the Iranian Basij forces; they have auxiliary functions

81 L. TROMBETTA, ibid., p. 153.
82 For a more complete description, see the attached interviews to the former Syrian army soldier, 

A.B., and to the activist A.S.
83 Y. AL-HAJ SALI, The Syrian Shabiha and Their State - Statehood & Participation, Heinrich-

Böll-Stiftung, 030/3/2014. 
84 There are many cases of riots and attacks against the armed forces perpetrated by the Shabeeha 

but attributed to “terrorists”. See L. TROMBETTA, ibid., p. 209.
85 A. LUND, Who Are the Pro-Assad Militias?, Carnegie Middle East Center, 03/2/2015.  
86 Syria. Pro-Government Paramilitary Forces, The Carter Centre, 11/5/2013. 
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to the Syrian army. Relevant are also the Baath Brigades, the brigade of the Syrian
Social Nationalist  Party,  the Arab Nationalist  Guard, the Palestinian Liberation
Army,  various  Christian  militias  such  as  Sootoro,  and  even volunteers  of  the
European far-right. At the political level, the far-right parties in Europe have been
supportive of the Syrian regime since 2011, but there seems to be also military
support,  in  terms  of  volunteers,  that  emerged  in  2013.  There  are  no  official
estimates on them, but their presence has been admitted by some of the same
volunteers87.  Some  join  existing  brigades,  but  in  at  least  one  case  they have
formed their  own brigade,  the Greek volunteers of the “Black Lily” (“Mavros
Krinos” in Greek), of the homonymous Greek National Socialist organisation.

The  Syrian  government  forces  are  complemented  by  many  other  non-
Syrian forces, starting with the Iranian troops and the Iraqi, Afghan and Pakistani
mercenaries hired by Iran to fight  for Assad.  Iran’s involvement in the Syrian
conflict  dates  back  to  2011:  initially,  Tehran  provided  technical  and  military
support to the Assad government, sending personnel of the IRGC88 to strengthen
the capacity of the Syrian government to crack down on the protesters. Later, Iran
intensified sending weapons, violating the UN embargo, and began to send elite
troops in Syria, such as the Quds Force, the Intelligence and the Law Enforcement
Forces. Their involvement in the repression in Syria led to further sanctions. The
first  tangible  evidence  of  the  presence  of  Iranian  troops  in  Syria  emerged in
August 2012, when the FSA captured 48 members of the IRGC that Iran promptly
identified as “pilgrims”. Since then, the Iranian intervention became increasingly
massive: in the first four years of conflict, it is estimated that the Syrian army was
reduced from 250,000 units to 125,00089, because of the killed, the wounded and
the  deserters.  To  compensate  for  these  losses,  Iran  has  also  helped  create  a
paramilitary force, the aforementioned NDF. These units have been trained, not
only in Syria  but  also in Iran,  for urban warfare,  to which the Syrian regular
forces were not at all prepared. Besides this, Iran has also sent Shia fighters from
Iraq, Afghanistan and Pakistan, whose numbers are estimated to be between 5,000
and 10,000 units90. The presence of Afghan mercenaries emerged in 201491, but
according to the Syrian Committee for Human Rights92 it  dates back to 2012,
when opposition forces began to capture soldiers with clear Asian somatic traits.
The most  known brigade of Afghan mercenaries is  the Fatemiyoun,  while the
most  known  of  Pakistanis  is  the  Zainabiyoun  brigade.  The  majority  of  these
Afghans belong to the Shia Hazara ethnic minority, which has found refuge in

87 See the interview made by the Greek newspaper “Democratia” to Stavros Libovisis, one of the
members of the “Black Lily”, stating that their volunteers are in Syria alongside the troops of
Assad,  especially  on  the  front  of  Qusayr.  Here  is  the  original  interview  in  Greek
http://goo.gl/F8FSjM, and here the English translation http://goo.gl/EopmVe.

88 Islamic Revolutionary Guard Corps. 
89 A. BARNARD, H. SAAD and E. SCHMITT, An Eroding Syrian Army Points to Strain, The 

New York Times, 4/28/2015. 
90 Syria. Pro-Government Paramilitary Forces, ibid.
91 Human  Rights  Watch,  Iran  Sending  Thousands  of  Afghans  to  Fight  in  Syria,  New York,

01/29/2016. 
92 The Syrian Committee for Human Rights, Foreign Militias in Syria: International Disregard 

and Sectarian Mobilisation, 04/21/2015. 
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Iran,  and they accept  to  fight  in  Syria  in  exchange  for  a  monthly salary and
Iranian citizenship. Iran has justified its direct involvement in Syria with the fight
against terrorism, but there is another priority: Syria is the territory linking Iran to
its allies, Hezbollah and Hamas, and through which Iran has been moving men,
weapons  and money to  these  groups.  Which  is  why Syria  is  crucial  also  for
Hezbollah, heavily involved in Syria as well.

Hezbollah  (the  “Party  of  God”)  is  a  Lebanese  Shia  paramilitary
organisation, founded in 1982,  that  today is  more powerful  than the Lebanese
Army itself. It is also a Shia political party in Lebanon. Hezbollah is considered a
terrorist group by the US, the EU and the Arab League. At the request of President
Assad, Hezbollah joined the government forces to repress the protests and to fight
against rebel groups officially in 2012, but they were in Syria already in 2011.
Numerically, between 5,000 and 8,00093 Hezbollah fighters operate in Syria.

Another crucial actor fighting in Syria is Russia. In the early stages of the
conflict,  Russia’s  support  was mostly diplomatic  and economic,  but  when the
threat  of  the  rebels,  who  were  advancing  on  the  regime  enclave  of  Latakia,
became too dangerous, Russia directly intervened, upon the direct request from
President Assad. Ground forces and military vehicles began to reach Syria in the
summer  of  2015,  while  the  air  campaign  started  on  September  30,  2015.  By
November  2015,  the Russian military presence in Syria counted 4,000 units94,
including ground forces, naval units and pilots. Although the Russian intervention
is justified by the fight against ISIS, 80%95 of Russians bombing takes place in
areas  under  rebel  control  near  the  territories  controlled by the regime (Homs,
Hama, Idlib, Aleppo), where no ISIS presence is recorded. This is because the
Russian interests in Syria are concentrated on the coast, in the only Russian port
in the Mediterranean, and on the Russian military bases in Tartus and Latakia. The
Russian aviation used prohibited weapons, such as white phosphorous and cluster
bombs. Numerous are the war crimes accusations, especially in Aleppo.

93 Syria. Pro-Government Paramilitary Forces, ibid.
94 See the geolocation investigation Российская активность в Сирии вне авиабазы Хмеймим,

by the Conflict Intelligence Team (CIT), a Russian investigative team that monitors the Russian
military presence in Syria and Ukraine. Online: https://goo.gl/PTZkls.

95 G. CASAGRANDE, The Russian Air Campaign in Aleppo, ISW, 02/13/2016. 
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CHAPTER II
THE TYPOLOGY OF THE ARMED CONFLICT IN SYRIA

2.1-     The legal classification of the conflict.

In the presence of an armed conflict, and in Syria there is undoubtedly one 1,
classifying it from a legal point of view is crucial for determining the norms that
can be applied. In fact, International Humanitarian Law (IHL) identifies two types
of armed conflict, international and internal, and two legal regimes that govern
them,  the rules  of  which differ  in some aspects2.  A conflict  is  international  if
fought between two or more States and it is regulated by the treaties ratified by
the  parties  involved and by the  customary rules  of  IHL3.  In  particular,  art.  2
common to the Geneva Conventions (1949) applies to “all cases of declared war
or of any other armed conflict which may arise between two or more of the High
Contracting Parties, even if the state of war is not recognised by one of them”.
Protocol I Additional to the Geneva Conventions of 1977, from now on referred
to as “Protocol I”, also includes national liberation wars, namely “armed conflicts
in which peoples are fighting against colonial domination and alien occupation
and against racist regimes in the exercise of their right of self-determination”4. In
reality, international conflicts between two or more States directly fighting each
other  are  increasingly rare.  On the  contrary,  there  has  been  a  proliferation  in
recent decades of conflicts of an internal nature, whereby internal armed conflict
means a conflict between a State and one or more non-State armed groups (or
between non-State armed groups). The sources that define it are art. 3 common to
the Geneva Conventions and art. 1 of the Additional Protocol II of 1977 (from
now on “Protocol II”), which however do not provide a unified definition. The
Conventions in fact refer to an “armed conflict not of an international character
occurring  in  the  territory  of  one  of  the  High  Contracting  Parties”,  whereas
Protocol II specifies that armed groups should exercise effective territorial control
and  that  the  conflict  must  not  be  between  armed  groups5.  A  significant
contribution  came  from  the  International  Criminal  Tribunal  for  the  former
Yugoslavia (ICTY), which established that an internal armed conflict occurs in
case  of  “protracted  armed  violence  between  governmental  authorities  and
organised armed groups or between such groups within a State”6.

There  are  two  basic  criteria  that  define  an  internal  armed  conflict:  the

1 On June 26, 2012, in a televised speech, Bashar al Assad himself acknowledged that Syria was
in a state of war.

2 See para. 2.3 of this chapter.
3 See para 2.4 of this chapter.
4 Art. 1(4) of Protocol I. 
5 “This Protocol [..] shall apply to all armed conflicts [..] which take place in the territory of a

High Contracting Party between its armed forces and dissident armed forces or other organised
armed  groups  which,  under  responsible  command,  exercise  such  control  over  a  part  of  its
territory as  to  enable  them to  carry out  sustained and concerted military operations  and  to
implement this Protocol”, art. 1(1) of Protocol I.

6 ICTY, Appeal Chamber, Prosecutor vs. Tadić, IT-94-1, Decision on the Defence Motion for 
Interlocutory Appeal, October 2, 1995, para. 70.
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intensity of hostilities and the level of organisation of an armed group. On the one
hand, to determine the necessary threshold of the intensity of hostilities, the ICTY
identifies  specific  elements,  such  as  the  severity  of  the  attacks  and  their
recurrence; the temporal and territorial expansion of violence and the collective
character of hostilities; whether or not various parties are able to operate from a
territory under their control; an increase in the number of government forces; the
mobilisation of volunteers and the distribution and type of weapons among both
parties to the conflict; the displacement of a large number of people owing to the
conflict; whether the conflict is subject to any relevant scrutiny or action by the
UN Security Council7; on the other hand, the level of organisation of an armed
group can be determined, according to the ICTY, on the basis of criteria such as:
the  organisation  and  structure  of  the  armed  group;  the  adoption  of  internal
regulations;  the  nomination  of  a  spokesperson;  the  issuing  of  orders,  political
statements and communiqués; the establishment of headquarters; the capacity of
launching coordinated actions between the armed units;  the establishment of a
military police and disciplinary rules; the ability of recruiting new members; the
capacity  of  providing  military  training;  the  creation  of  weapons  distribution
channels; the use of uniforms and various other equipment; the participation by
members of the group in political negotiations8.

As  seen  in  the  previous  chapter,  the  Syrian  conflict  has  gone  through
various stages, but at least until 2012 its legal classification has been fairly linear.
The Independent International Commission of Inquiry on Syria, both in its first
report9,  covering  the  period  between  March  and  November  2011,  and  in  the
second10,  covering  the  period  between  November  2011  and  February  2012,
initially excluded the  application  of  IHL,  since  it  was unable  to  establish  the
existence of  the  two criteria  that  determine a  non-international  armed conflict
(intensity of hostilities and level  of organisation of the armed groups). Things
changed  in  August  2012  with  its  third  report,  covering  the  period  between
February and July 2012, in which the Commission ascertained the existence of an
internal armed conflict in Syria, establishing the application of IHL11.

7 L. ARIMATSU, M. CHOUDHURY, The Legal Classification of the Armed Conflicts in Syria,
Yemen and Libya, International Law PP 2014/01, Chatham House, March 2014, p. 4. See also
ICTY, Trial Judgment,  Prosecutor vs. Haradinaj,  IT-04-84-T, judgment of April 3, 2008, para.
40 ff.

8 Ibid. See also ICTY, Trial Judgment, Prosecutor vs. Limaj, IT-03-66, judgment of November 30,
2005. To learn more, see S. VITE, “Typology of armed conflicts in international humanitarian
law: legal concepts and actual situations”, in International Committee of the Red Cross Review,
Volume 91 Number 873, March 2009, p. 75 ff. 

9 UN Doc. A/HRC/S-17/2/Add.1, ibid., p. 18, para. B(99). 
10  General Assembly, UN Doc. A/HRC/19/69 of February 22, 2012, p. 6, para. 13. 
11 “During the present reporting period, the Commission determined that the intensity and duration

of  the  conflict,  combined  with  the  increased  organisational  capabilities  of  anti-government
armed groups,  had met  the legal  threshold for  a non-international armed conflict.  With this
determination, the Commission applied international humanitarian law in its assessment of the
actions of the parties during hostilities [..] The Commission took note that a non-international
armed conflict developed in the Syrian Arab Republic during February 2012 which triggered the
applicability of Common art. 3 of the Geneva Conventions as well as customary law relevant to
non-international  armed conflict”,  General  Assembly,  UN Doc.  A/HRC/21/50 of August  16,
2012, p. 6, para. 12 and p. 47, para. 12 (Appendix II). 
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In fact,  there  are  many elements  that  until  2012 have satisfied the first
criterion that defines an internal armed conflict, namely the intensity of hostilities:
the type of weaponry used against anti-regime demonstrations, even before the
Free Syrian Army (FSA) emerged (tanks and live ammunition); the fact that the
government deployed the armed forces to contain the situation and the use of
methods against the protesters that were akin to military operations (shelling of
areas populated by those opposing the government);  the rise in the number of
government  forces  that  were  deployed  to  respond  to  the  growing  number  of
protesters indicated that the government no longer considered that order could be
re-established within the framework of a law enforcement paradigm alone and
that implementation of a more violent repression of it would be necessary; the
rising incidence of armed clashes between government forces and armed groups
resulting in increasing numbers of casualties and the considerable destruction of
property  pointed  to  hostilities  of  a  collective  nature;  the  growing  number  of
people seeking safety across international borders, which was further evidence of
both the  geographical  spread and the recurrence  of  the  armed hostilities.  The
second criterion, the level of organisation of the armed groups, is also satisfied by
the FSA, at least in the early stages of the conflict: in Summer 2011 the founders
of  the  FSA had  nominated  a  spokesperson,  released  political  statements  and
communiqués  and established headquarters in Turkey; by March 2012 they had
set up command structures and local military councils in which military orders
were issued by a leadership, the Supreme Joint Military Command of the Syrian
Revolution,  and executed by the factions on the ground,  allowing coordinated
actions between the various FSA armed groups, so that it was able to conduct
military operations against the armed forces of the State. By March 2012 the FSA
was clearly able to recruit new members, provide basic military training and have
access to a relatively regular supply of weapons from outside the country. These
factors, together with the intensity of the violence, meant that at least by March
2012,  a  non-international  armed  conflict  between  government  forces  and  the
FSA12 existed. Nonetheless, it is precisely in 2012 that fragmentation in the FSA
began and when new actors entered the conflict,  marking the beginning of an
exponential proliferation of armed groups of various kinds, greatly affecting the
chain of command (in fact, there are many FSA brigades which, although framed
in  the  FSA coalition,  operate  as  independent  groups  without  responding  to  a
central Command). Furthermore, since 2012 the involvement of third countries
has  become  direct  and  diversified,  so  the  Syrian  conflict  is  no  longer  fully
internal, yet not entirely international.

                2.2-     “Mixed” armed conflicts.

On the same territory there may be situations of conflict of various nature,
just  like  in  the  Syrian  case,  and  classifying  the  armed  conflict  as  fully
international  or  fully  internal  in  these  cases  is  inappropriate.  In  some
circumstances,  in  fact,  an internal  armed conflict  can take on the traits  of  an
international  armed  conflict  if  third  countries  are  involved,  especially if  their

12 L. ARIMATSU, M. CHOUDHURY, ibid., p. 15. 
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involvement also implies sending troops, as has occurred in Syria. Factors13 that
change the nature of an internal conflict can be:

1. war between two internal factions, both backed by different States; 
2. direct  hostilities  between  two  (or  more)  foreign  States  that  militarily

intervene in an internal armed conflict in support of opposing sides; 
3. war  involving  a  foreign  intervention  in  support  of  an  insurgent  group

fighting against an established government.

The  problem arose  for  the  first  time  in  the  ICTY (Tadić case),  which
concluded  that  an  internal  armed  conflict  “may  become  international  (or,
depending  upon  the  circumstances,  be  international  in  character  alongside  an
internal armed conflict) if (i) another State intervenes in that conflict through its
troops,  or  alternatively  if  (ii)  some  of  the  participants  in  the  internal  armed
conflict act on behalf of that other State”14.  Therefore it is possible to have an
international conflict alongside an internal one, in a sort of  “mixed conflict”.

As far as concerns the direct intervention of a third State with its troops, in
the Syrian conflict this has occurred numerous times and on multiple fronts: it is
the case of the already mentioned Iran, which sent troops and elite units in Syria
alongside government troops; it is the case of Russia, which after sending military
advisers, ground forces and weapons also deployed its aviation and warships in
support of the government front; it is the case of the intervention of the anti-ISIS
International  Coalition,  comprised  of  third  States  involved  militarily  in  Syria
against ISIS15; it is the case of the Israeli intervention, albeit occasional, on Syrian
territory:  in  2013,  in  January  and  May,  Israel  bombed  convoys  of  weapons
destined for Hezbollah, indeed attacking military targets of the Syrian government
and theoretically falling under the  definition of art.  2  common to the  Geneva
Conventions on international armed conflicts, although there is no consensus16 on
the existence of an international armed conflict between Syria and Israel; it is the
case of Turkey, which penetrated into Syrian territory with troops and tanks in
August 2016 to support the FSA advance against ISIS and the Kurdish YPG; it is
the case of the US special forces that in Rojava assist the Kurdish YPG; lastly, it
is the case of a small group of US, Jordanian and British special forces, that in
eastern Syria, in the Deir ez Zor desert along the Iraqi border, assist and train a
recently formed anti-ISIS coalition, composed of FSA members: the New Syrian
Army17. This first condition is therefore satisfied in the Syrian conflict, although it

13 J. G. STEWART,  Towards a single definition of armed conflict in international humanitarian
law:  A  critique  of  internationalized  armed  conflict,  Opinion  Paper  of  the  International
Committee of the Red cross, March 2008, p. 315. 

14 ICTY, Appeal Chamber, Prosecutor vs. Tadić, T-94-1-A, judgement of July 15, 1999, p. 34, para.
84.

15 ISIS is a transnational phenomenon and the debate on how to classify transnational terrorism
and the fight against it is still open (see S. VITE, ibid., pp. 92-93). Therefore,  the present study
will not elaborate on this phenomenon, rather it will tackle terrorist attacks as war crimes in
chapter III.

16 L. ARIMATSU, M. CHOUDHURY, ibid., p. 16.
17 This  overview shows  how diverse  and  multi-layered  the  Syrian  conflict  is,  which  actually
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is necessary to make a distinction between States that intervene to support rebel
groups and States that intervene to support the government in power: in the latter
case, it is generally believed18 that the intervention does not change the nature of
the conflict, which remains internal, since the intervention of an ally is a support
to  the  national  State,  which  remains  responsible  for  the  coordination  of  the
operations. As for the second case, where the parties operate on behalf of a third
State,  establishing  the  degree  of  control  by the  third  State  and the  degree  of
dependence of one of the parties is often controversial. According to the ICTY, it
is possible to do three tests19 to establish the existence of this condition. The first
is to determine if one of the parties to the conflict has been instructed by the third
State to operate a certain conduct or whether or not the third country has approved
that conduct ex post facto. The second is to verify whether or not the control of a
third State on subordinated armed groups has “an overall  character” and goes
beyond the mere financing or training, which means that it must include a role in
organising,  coordinating  or  planning  the  military  actions  of  the  group  in
question20. In Syria, some of the States involved have this role, as in the case of
Turkey: the Turkish military intervention in Syria relies on FSA groups, which
Turkey militarily and logistically has assisted in the  Euphrates Shield operation
against  ISIS  along  the  Turkish  border21;  it  is  also  the  case  of  the  Iranian
commanders who do not simply assist in the planning, but in some cases take the
direct command of military operations of the Syrian government front, under the
command of General Qasem Soleimani (especially on the Idlib front)22. In this
regard, relevant is the case of Iraqi, Afghan and Pakistani mercenaries that Iran
recruits, trains and sends to Syria to fight alongside the Syrian army and the case
of  the  National  Defence  Forces  (NDF)  which,  although  formed  by  Syrian

consists of several conflicts in one.
18 If  a third State intervenes militarily with its forces alongside the legitimate government, the

hostilities will continue to be governed by the law applicable to internal conflicts since “the
intervention  of  the third  country does not  change  the  nature  of  the  conflict  because it  just
strengthen  the  power  of  action  of  the  territorial  State,  which  remains  responsible  for
coordinating  the  military  action  against  non-State  armed  groups”,  see  L.  ARIMATSU,  M.
CHOUDHURY, ibid., p. 9.

19 J.G. STEWART, ibid., p. 325.
20 In  determining  whether  the  Bosnian  Serb  units  were  directed  by  the  Federal  Republic  of

Yugoslavia (to establish the existence of an international armed conflict), the ICTY concluded
that the “control by a State over subordinate armed forces or militias or paramilitary units may
be  of  an  overall  character  (and  must  comprise  more  than  the  mere  provision  of  financial
assistance or military equipment or training). This requirement, however, does not go so far as to
include the issuing of specific orders by the State, or its direction of each individual operation
[..] The control required by international law may be deemed to exist when a State [..]  has a role
in organising, coordinating or planning the military actions of the military group, in addition to
financing, training and equipping or providing operational support to that group”, see  ICTY,
Prosecutor vs. Tadić, T-94-1-A, ibid., p. 59, par. 137.

21 This is an operation launched by Turkey on August 24, 2016 into the Syrian territory which aims
on the one hand at eliminatig the presence of ISIS along the Turkish border and therefore at
securing  it,  and  on  the  other  hand  at  stopping  the  advance  of  the  YPG and the  territorial
enlargement of Rojava. The Turkish intervention in Syria, with soldiers and armoured vehicles
in support of the FSA, led to the liberation of important cities, such as Jarablus, al Rai and
Dabiq, and to the creation of a de facto buffer zone along the Turkish border.

22 Iran commanders reportedly execute Syrian officers, NOW Lebanon, 06/8/2015. See also the
interview in the Appendix to A.B., former Syrian Army soldier.
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volunteers, are set up, trained and run by Iranian commanders or, in some cases,
by Hezbollah, as seen in chapter I. In these cases there is a direct control by Iran
over  some  militias  operating  in  Syria,  although  on  the  side  of  the  Syrian
government.  The third test  is  to  verify the assimilation of  individuals to third
State’s organs on the basis of their actual behaviour within the structure of that
State. The ICTY has explained this point citing three examples23, including that of
a Dutch national who operated as a de facto member of the German armed forces
during World War II. In the Syrian conflict, this condition may exist in the case of
foreign volunteers who have joined the Syrian paramilitary forces, but in reality
the question of the membership of an individual or an armed group to one of the
States involved remains substantially unresolved24.

In light  of  the above,  it  is  appropriate to classify the Syrian conflict  as
“mixed” and therefore to determine the existence of (at  least)  an international
conflict  alongside  (at  least)  an  internal  one.  According  to  some  authors25,
alongside the conflict between Syrian government and rebels, the one between the
International Coalition and ISIS and the one between Turkey and Kurdish YPG
would also fall within the classification of internal conflict. However, according
to other authors26, the complex stratification of the Syrian conflict prevents a clear
separation between the two types of conflict and makes it an “internationalised”
conflict.  In  reality,  in  jurisprudence  the  concept  of  “internationalised  armed
conflict” does not exist, nor is there a legislation that regulates it. So while on the
one hand this term is often used in practice to refer to abnormal and increasingly
common cases of armed conflicts that do not fall within the rigid dichotomy of
the two categories provided for by IHL27, on the other hand there is no specific
law for  such  asymmetric  and stratified  conflicts.  For  this  reason defining  the
Syrian  conflict  as  a  “mixed”  one  is,  from  a  legal  point  of  view,  the  most
appropriate classification at the moment. The debate on the legal classification of
the Syrian conflict is, however, still open.

         2.3-     The implications of the legal classification of the conflict.

As  mentioned,  international  and  internal  armed  conflicts  are  subject  to
different  legal  regimes  within  IHL  and,  therefore,  classification  can  have
significant implications. In particular, the treaty law sources applicable to internal
conflicts are much more limited28 than those applicable to international conflicts,

23 J. G. STEWART, ibid., p. 326.
24 G. WERLE, Diritto dei crimini internazionali, Bologna, 2009, p. 402.
25 To learn more, see  J.G. STEWART, ibid., p. 373 ff. 
26 I. CARACCIOLO, U. MONTUORO,  Conflitti armati interni e regionalizzazione delle guerre

civili, Rome 2016, p. 34 and T. D. GILL, Classifying the Conflict in Syria, Stockton Center for
the Study of International Law, 92 INT’L L. STUD. 353 (2016), p. 375. 

27 I.  CARACCIOLO,  U.  MONTUORO,  ibid.  According  to  this  definition,  examples  of
“internationalised” armed conflicts can be the Spanish Civil War, the NATO intervention in the
armed conflict between the Federal Republic of Yugoslavia and the Kosovo Liberation Army in
1999 and the intervention of Rwanda, Angola, Zimbabwe, Uganda and other States in support of
the opposing factions of the 1998 conflict in Congo.

28 Art. 3 common to the Geneva Conventions, Protocol II, that however Syria has not ratified, and
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both because the phenomenon is  more recent  and because States do not  want
interferences or constraints in their internal affairs. It is true, however, that most
of the customary rules of IHL also apply to internal conflicts: according to the
International Committee of the Red Cross, 148 customary rules are applicable to
internal  conflicts29,  which  greatly reduces  the  normative  gap  between the  two
types of conflict, especially with regard to the protection of civilians, the conduct
of hostilities and the means and methods of warfare. Differences in other areas
remain, such as the  status  of prisoners of war, recognised only in international
armed conflicts. In internal conflicts, in fact, members of armed groups, if caught,
do not enjoy the protection guaranteed to prisoners of war30 and are subject to the
internal  penal  rules  of  the  State  as  criminals,  since  they  are  not  legitimate
combatants31 (only people who participate in the fighting on behalf of the national
State  are  legitimate  combatants).  Rebels  and  armed  groups  are  not  entitled,
therefore, to conduct hostilities and cannot claim the  status of prisoner of war,
although they must be granted the minimum protections laid down in art. 3 of the
Geneva Conventions. With regard to the repression of international crimes, the
differences between the two legal systems are irrelevant,  not  only because the
normative  gap  is  filled  by customary law,  but  also  because  the  repression  of
international crimes is independent from the type of conflict in which they are
committed.

         2.4-     Sources of IHL and conventions ratified by Syria  .

IHL is  binding for  all32 parties  to  a  conflict,  including non-State  armed
groups,  and  applies  whenever  an  armed  conflict  of  any  kind  is  established,
regardless of whether or not one of the parties involved has declared war. The two
main  areas  of  IHL  are  the  conduct  of  hostilities,  ruled  by  the  two  Hague
Conventions of 1899 and 1907, applicable only to international armed conflict,
and the protection of victims (civilians and prisoners of war), ruled by the 1949
four Geneva Conventions, which are also applicable only to international armed
conflicts  (except  for  art.  3  common to  the  Conventions),  and  by Protocols  I,
related to three types of national liberation wars, and II,  applicable to internal
conflicts. Violations of the provisions of the Geneva Conventions and Protocol I
imply the international responsibility of the State33. In addition to this, there are

other conventions and treaty law sources that, by their nature, are subject to State ratification.
29 J.  M.  HENCKAERTS,  Annex.  List  of  Customary Rules  of  International  Humanitarian Law,

Volume 87, no. 857, March 2005, p. 198 ff. 
30 Art. 82 ff. of the III Geneva Convention on the treatment of prisoners of war.
31 Art. 43-44 of Protocol I define legitimate fighters as “all organised armed forces, groups and

units which are under a command responsible to that Party for the conduct of its subordinates,
even if that Party is represented by a government or an authority not recognised by an adverse
Party”.

32 “It is well-settled that  all parties to an armed conflict, whether States or non-State actors, are
bound  by  international  humanitarian  law,  even  though  only  States  may become  parties  to
international  treaties”,  Special  Court  for  Sierra  Leone,  Appeal  Chamber,  Prosecutor v.  Sam
Hinga  Norman,  SCSL-04-14-AR72(E),  Decision  on  preliminary  motion  based  on  lack  of
jurisdiction,  of  May  31,  2004,  para.  22.  In  addition,  this  constraint  does  not  depend  on
reciprocity and parties to the conflict must respect international humanitarian law even if the
other party violates it.

33 As established by art. 91 of Protocol I: “A Party to the conflict which violates the provisions of 
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the rules of customary law, which protect the most vulnerable people and rule the
methods and means of warfare. A database of customary norms is provided by the
International Red Cross, which, as provided by the Statutes of the International
Red  Cross  and  Red  Crescent  Movement,  is  charged  “to  work  for  the
understanding and dissemination of knowledge of international humanitarian law
applicable in armed conflicts and to prepare any development thereof”34.

As for treaty law sources, Syria has ratified35 the Geneva Conventions I-IV
of 1949 (in 1953) and the Protocol I of 1977 (in 1983), namely:

• I  Geneva  Convention  for  the  Amelioration  of  the  Condition  of  the
Wounded and Sick in Armed Forces in the Field;

• II Geneva Convention for the Amelioration of the Condition of Wounded,
Sick and Shipwrecked Members of Armed Forces at Sea;

• III Geneva Convention on the Treatment of Prisoners of War;
• IV Geneva Convention on the Protection of Civilian Persons in Time of

War;
• Protocol I on the Protection of Victims of International Armed Conflicts.

Syria has not signed the Protocol II on the Protection of Victims of Non-
International  Armed  Conflicts  nor  the  Hague  Conventions  of  1899 (regarding
arms and war crimes) and of 1907 (concerning the laws and customs of war on
land, with an attached set of norms about the conduct of hostilities). Nonetheless,
Syria has ratified several treaties,  including: the Convention on the Prevention
and Punishment  of  the  Crime  of  Genocide  (in  1955),  the  Convention  for  the
Protection of Cultural Property in the Event of Armed Conflict and its Protocol (in
1958),  the  International  Covenants  on  Civil  and  Political  Rights  and  on
Economic,  Social  and  Cultural  Rights  (in  1969),  the  Convention  on  the
Elimination of All Forms of Racial Discrimination (in 1969),  the Convention on
the Rights of Child (in 1993) and its Optional Protocol on the involvement of
children  in  armed  conflict  (in  2003),  the  Convention  on  the  Elimination  of
Discrimination  against  Women  (in  2003),  the  Convention  against  Torture  and
other  Cruel,  Inhuman or  Degrading  Treatment  and Punishment  (in  2004),  the
International Convention against the Recruitment, Use, Financing and Training of
Mercenaries (in 2008). Among the treaties regarding weapons, it has ratified: the
Protocol for the Prohibition of the Use of Asphyxiating, Poisonous or other Gases,
and  of  Bacteriological  Methods  of  Warfare  (in  1968)  and  the  Convention
prohibiting Chemical Weapons (in 2013).

Among  the  Conventions  Syria  signed  but  not  ratified,  there  is  the
Convention on the Prohibition of the Development, Production and Stockpiling of
Bacteriological (Biological) and Toxin Weapons and on their Destruction (1972)

the Conventions or of this Protocol shall, if the case demands, be liable to pay compensation. It 
shall be responsible for all acts committed by persons forming part of its armed forces”.

34 Statute of the International Red Cross and Red Crescent Movement, art. 5, para. 2(g). 
35 See database of the International Red Cross. Online: https://goo.gl/BZRu0P.
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and the Rome Statute of the International Criminal Court (1998). Furthermore,
Syria has neighter signed nor ratified the Convention on the Non-applicability of
Statutory Limitations to War Crimes and Crimes against Humanity (1968); the
Convention on Prohibitions or Restrictions on the Use of Certain Conventional
Weapons  Which  May  be  Deemed  to  be  Excessively  Injurious  or  to  Have
Indiscriminate  Effects  (1980)  and  its  protocols,  namely  Protocol  I  on  Non-
Detectable Fragments (1980), Protocol II on Prohibitions or Restrictions on the
Use  of  Mines,  Booby-Traps  and  Other  Devices  (1980,  amended  in  1996) 36,
Protocol III on Prohibitions or Restrictions on the Use of Incendiary Weapons
(1980), Protocol IV on Blinding Laser Weapons (1995), Protocol V on Explosive
Remnants  of  War  (2003);  the  Convention  on  the  Prohibition  of  the  Use,
Stockpiling,  Production  and  Transfer  of  Anti-Personnel  Mines  and  on  their
Destruction (1997); the International Convention for the Protection of All Persons
from  Enforced  Disappearance  (2006);  the  Convention  on  Cluster  Munitions
(2008); the Arms Trade Treaty (2013). 

As for customary law, there are certain fundamental principles applicable to
all types of armed conflict. The first is the principle of military necessity: it is a
special circumstance of lawfulness that allows a belligerent party to hold a certain
conduct otherwise prohibited by IHL, to achieve a military advantage, provided
that this legality is expressly allowed by an IHL rule. Military necessity includes
the military defeat of the enemy or the weakening of its military capabilities, but
attacks should only be directed against legitimate military targets, that art. 52(2)
of Protocol I defines as “those objects which by their nature, location, purpose or
use make an  effective contribution to military action and whose total or partial
destruction,  capture  or  neutralisation,  in  the  circumstances  ruling  at  the  time,
offers  a  definite military advantage”37.  The  very  notion  of  military  objective,
however,  poses  problems  of  interpretation:  the  double  test  of  “effective
contribution”  and  “definite  military  advantage”  should  be  assessed  in  the
contingent circumstances of that specific attack, as suggested by Protocol I; but a
single  attack  may  be  part  of  a  wider  military  operation,  which  may  involve
multiple  attacks  on  several  military  targets.  There  is  therefore  a  problem  of
interpretation for assessing the legality of a military necessity on the basis of a
general context and not a single attack. There was a significant precedent in this
regard, with the Eritrea-Ethiopia Claims Commission38, which, in relation to the
bombardment  by the Ethiopian aviation of  the  Eritrean Hirgigo power  plant39,

36 In 1996 it became Protocol II of the 1980 Convention on Chemical Weapons.
37 Art. 52(3) further states that “in case of doubt whether an object which is normally dedicated to

civilian purposes, such as a place of worship, a house or other dwelling or a school, is being
used to make an effective contribution to military action, it shall be presumed not to be so used”.

38 Commission established in 2000 between the governments of Eritrea and Ethiopia to resolve and
avoid, through a binding arbitration, disputes between the two States, as well as to ascertain the
violations of IHL in relation to the conflict that involved them between 1998 and 2000.

39 The Hirgigo power plant was completed but not yet operational at the time of the bombing.
However,  the  Commission  determined  that  it  was  a  legitimate  military  target  because  for
Ethiopia the military advantage existed, since as soon as the power plant would have become
operational, it would have actually contributed to the war efforts of the enemy. By destroying it
Ethiopia had indeed weakened the enemy’s military capabilities. See Eritrea-Ethiopia Claims
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ruled differently from art. 52 of Protocol I, arguing that the military advantage
must be assessed on the basis of the general context rather than of a single attack
or target and if the attack is part of a broader military operation, then the military
advantage should be assessed on the basis of the operation40.  Furthermore, the
determination of a military necessity is left to the commanders responsible for
planning and implementing the attacks on the basis of  their assessment of the
information available to them at the time of the decision, which implies a margin
of arbitrariness. There is also another military necessity that can be invoked and it
is the very survival of the national State. In this case, art. 54(5) of Protocol I states
that “in recognition of the vital requirements of any Party to the conflict in the
defence of its national territory against invasion, derogation from the prohibitions
contained in paragraph 241 may be made [..] where required by imperative military
necessity”. The conditions under which to invoke a military necessity must still be
demonstrated and are very stringent42, since they must not violate other rules of
IHL and must take into account the following two principles.

The first principle is that of distinction between civilians and combatants.
This principle was codified in Protocol I, whose art. 48 provides that “the Parties
to the conflict shall at all times distinguish between the civilian population and
combatants and between civilian objects and military objectives and accordingly
shall direct their operations only against military objectives”. Complementary to
the principle of distinction is that of visibility (to the enemy) that the belligerents
must satisfy to distinguish themselves from the civilian population, by wearing
uniforms and fixed distinctive sign recognisable at a distance, and by carrying
arms openly43. These are fundamental principles, since civilians can never, under
any circumstances, be targeted and even in case of isolated combatants among the
population, such as in the case of guerrillas, the civilian population does not lose
its qualification and any attack against it remains unjustified. To avoid the abuse
of  the  principle  of  distinction,  art.  37 of  Protocol  I  prohibits  perfidy44,  which

Commission, Reports of International Arbitral Awards. - Partial Award: Western Front, Aerial
Bombardment and Related Claims, Volume XXVI, 12/19/2005, p. 332, para. 113.

40 “The  Commission  is  of  the  view that  the  term “military  advantage”  can  only properly be
understood in the context of the military operations between the Parties taken as a whole, not
simply in the context of a specific attack. Thus, with respect to the present claim, whether the
attack on the power station offered a  definite  military advantage must  be considered in the
context of its relation to the armed conflict as a whole at the time of the attack”, ibid.

41 Art. 54(2) of Protocol I states that “it is prohibited to attack, destroy, remove or render useless
objects indispensable to the survival of the civilian population, such as foodstuffs, agricultural
areas for the production of foodstuffs, crops, livestock, drinking water installations and supplies
and irrigation works, for the specific purpose of denying them for their sustenance value to the
civilian population or to the adverse Party, whatever the motive, whether in order to starve out
civilians, to cause them to move away, or for any other motive”.

42 To  know  more,  see  N.  HAYASHI,  Requirements  of  military  necessity  in  international
humanitarian law and international criminal law, Boston University International Law Journal,
Vol. 28:39, 2010. p. 39 ff. 

43 According to art. 1 of the 1907 Hague Regulations regarding the laws and customs of war on
land. These conditions are also set by art. 4 of the III Geneva Convention.

44 “It is prohibited to kill,  injure or capture an adversary by resort to perfidy.  Acts inviting the
confidence of an adversary to lead him to believe that he is entitled to, or is obliged to accord,
protection under the rules of international law applicable in armed conflict, with intent to betray
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means deceiving the opponent pretending to be a person protected by IHL and
thus violating the principle of distinction. 

The second principle is that of proportionality, codified in Protocol I, whose
art.  57(2)(iii) prohibits “to launch any attack which may be expected to cause
incidental loss of civilian life, injury to civilians, damage to civilian objects, or a
combination thereof, which would be  excessive in relation to the concrete and
direct military advantage anticipated”. The principle of proportionality seeks to
limit the damage caused by military operations by requiring that the effects of the
means and methods of warfare used are proportionate to the military advantage
being sought. In other words, it tries to balance two interests: the satisfaction of a
military  necessity  and  the  protection  of  civilians.  This  principle  is  important
because, as clarified by the former Prosecutor of the International Criminal Court,
Luis  Moreno-Ocampo,  in  a  final  letter45 of  the  investigation  of  war  crimes
committed in  Iraq in  2003,  according to  IHL the  death of  civilians  in  armed
conflicts is not a war crime per sé, since IHL allows proportionate attacks against
military objectives, even if they may cause civilian casualties. It becomes a war
crime if the death of civilians is caused deliberately or if the attack against the
military objective is conducted knowing that the damage to civilians is “clearly
excessive in relation to the military advantage”46. The problem is that determining
the proportionality between military attack and civilian casualties is not always
easy,  as  there  is  no  yardstick  that  would  indicate  in  detail  when an attack  is
considered proportionate or not, which would require a case-by-case analysis. The
formulation of this principle is therefore generic. In any case, it is a fundamental
principle  for  minimising  civilian  casualties  and  avoiding  an  escalation  of
violence.  To  ensure  the  above  principles,  also  the  principle  of  precaution  is
fundamental:  according  to  art.  57  of  Protocol  I,  the  belligerents  should  take
precautionary measures, namely they should: choose means and methods of attack
with a view to avoiding, and in any event to minimising, incidental loss of civilian
life, injury to civilians and damage to civilian objects; cancel or suspend an attack
if it  becomes apparent that  the objective is not  a military one or is subject to
special protection; warn in advance and effectively of attacks which may affect
the civilian population, unless circumstances do not permit it; make every effort

that confidence,  shall constitute perfidy.  The following acts are examples of perfidy:  (a) the
feigning of an intent to negotiate under a flag of truce or of a surrender; (b) the feigning of an
incapacitation by wounds or sickness; (c) the feigning of civilian, non-combatant status; and (d)
the feigning of protected status by the use of signs, emblems or uniforms of the United Nations
or of neutral or other States not Parties to the conflict”, art. 37(1) of Protocol  I.

45 International Criminal Court,  OTP letter to senders re Iraq, letter of February 9, 2006 by the
then  Prosecutor  Luis  Moreno-Ocampo  related  to  war  crimes  committed  in  Iraq  in  2003.
Viewable on the website of the Office of the Prosecutor at the link https://goo.gl/eMmuXC. 

46 “Under international humanitarian law and the Rome Statute, the death of civilians during an
armed conflict, no matter how grave and regrettable, does not in itself constitute a war crime.
International  humanitarian  law  and  the  Rome  Statute  permit  belligerents  to  carry  out
proportionate  attacks  against  military objectives,  even  when it  is  known  that  some civilian
deaths or injuries will occur. A crime occurs if there is an intentional attack directed against
civilians  (principle  of  distinction)  or  an  attack  is  launched  on  a  military  objective  in  the
knowledge  that  the incidental  civilian injuries  would  be clearly excessive  in  relation to  the
anticipated military advantage (principle of proportionality)”, ibid., p. 5.
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to remove the civilian population and civilian goods from the vicinity of military
objectives which are under their control; avoid locating military objectives within
or near densely populated areas. Another key principle of customary law is the
prohibition  of  indiscriminate  attacks:  as  laid  down  in  art.  51  of  Protocol  I47,
indiscriminate  attacks  are  disproportionate  attacks,  carpet  bombings  or
bombardments with inaccurate weapons and that cannot be directed at a specific
military objective.  The  violation  of  this  principle  is  a  war  crime  and will  be
analysed as such in chapter III.

 
       2.5-     Civilian casualties and responsible parties: the numbers of the      

                  Syrian case.

On  September  20,  2016  during  the  71th session  of  the  UN  General
Assembly,  the  then  UN  Secretary-General  Ban  Ki-Moon  said  in  his  speech:
“Many groups have killed many innocents, but none more so then the government
of  Syria,  which  continues  to  barrel  bomb  neighbourhoods  and  systematically
torture thousands of detainees”48. This was a tough public accusation to the Syrian
government for its responsibility in the death of most of the civilian victims of the
conflict  that  is  also reflected by the numbers and the documentation collected
from 2011 to 2016. Although keeping an accurate count is a difficult task, there
are many NGOs and Syrian committees that deal with this, despite the fact that on
January 7,  2014 the UN Office of the High Commissioner for  Human Rights
announced that it would cease counting the victims of the conflict because of the
lack of  access  to  the  country and the inability to  verify the  sources.  The last
official report before this decision dates back to June 2013 and there were 92,901
victims as of April 30, 201349. Since then, however, the UN has released other
statistics, one in August 2014, which counted 191,369 victims50 as of April 30,
2014, and one in August 2015, which counted 250,000 victims51. These reports
consider only the documented killings whose victims are identified by name, date
and place of death. In absence of only one piece of this information, the data has
been  excluded  from the  calculation52;  for  example,  in  the  2014  study almost
52,000  victims  were  excluded  for  this  reason.  The  figures  are  therefore

47 “Indiscriminate  attacks  are  prohibited.  Indiscriminate  attacks  are:  (a)  those  which  are  not
directed at a specific military objective; (b) those which employ a method or means of combat
which cannot be directed at a specific military objective; or (c) those which employ a method or
means  of  combat  the  effects  of  which  cannot  be  limited  as  required  by this  Protocol;  and
consequently, in each such case, are of a nature to strike military objectives and civilians or
civilian objects without distinction”, art 51(4) of Protocol I.

48 B. KI-MOON, The Secretary General address to the General Assembly, New York, September
20, 2016, UN Doc. Transcript of the speech viewable at the link: https://goo.gl/vgOyaF. 

49 M.  PRICE,  J.  KLINGNER,  A.  QTIESH,  P.  BALL,  Updated  Statistical  Analysis  of
Documentation of Killings in the Syrian Arab Republic, commissioned by the Office of the UN
High Commissioner for Human Rights, 06/13/2013, p. 1. 

50 M. PRICE, A. GOHDES, P. BALL, Updated Statistical Analysis of Documentation of Killings
in the Syrian Arab Republic,  Commissioned by the Office of the UN High Commissioner for
Human Rights, 08/22/2014, p. 1. 

51 Security Council, UN Doc. S/PV.7504 of August 17, 2015, p. 3. 
52 M. PRICE, A. GOHDES, P. BALL, ibid., p. 5.

45

https://goo.gl/vgOyaF


underestimated, also because many killings are undocumented and those who die
in the torture centres are often not returned to the families. In a press conference
in April 2016, the UN special envoy for Syria, Staffan De Mistura, announced that
the death toll had reached 400,00053, stressing that it was not however an official
estimate. Nevertheless, the NGOs on which the UN relies for its reports, have
continued to calculate the death toll54: the latest estimates, as of the end of 2015,
released by the  Syrian Centre  for  Policy  Research (SCPR),  report  of  470,000
dead55, a figure that includes both military and civilian casualties. 

The figures concerning specifically civilian casualties are disturbing: the
vast majority of civilians (95%) has been killed by government forces. Among the
most accurate and comprehensive Syrian organizations working on documenting
and  collecting  data  there  is  the  Syrian  Network  for  Human  Rights56,  which
analysed data on civilian casualties from March 15, 2011 to March 1, 2016 (latest
estimates). The data are public and available on a website57 created specifically
with clear infographics that shows the percentage of the killed civilian victims
classified  according  to  the  perpetrators  of  these  killings,  namely  the  Syrian
government, the rebels, the Nusra Front,  ISIS, the Russian forces, the Kurdish
YPG and the anti-ISIS International  Coalition.  During the period under study,
183,827 civilians have been killed by government forces (94.7%), 2,959 by the
rebels (1.5%), 2,196 by ISIS (1.1%), 2,159 by unknown groups (1.1%), 1,984 by
Russia (1%), 416 by the YPG (0.2%), 356 by the Nusra Front (0.2%) and 311 by
the International Coalition (0.2%). To interpret these data, it should be noted that
only the government forces and the rebels have been active in the conflict since
2011: the Nusra Front came on the scene in 2012, ISIS and YPG in 2013, the
International  Coalition  on  September  23,  2014  and  Russia  on  September  30,
2015; therefore, in addition to the data, also the proportions of the responsibilities
of the various parties must be analysed to understand the full scale of the death
toll.  For example,  according to an updated report58 of  the  Syrian Network for
Human Rights of August 2016, from September 30, 2015 to late July 2016, so in
10  months,  Russia  has  caused  the  death  of  2,704  civilians  (including  746
children), while ISIS from April 9, 2013 to the end of July 2016 (so in 3 years and
3 months) has caused the death of 2,686 civilians (including 368 children). This

53 Staffan de Mistura in a press conference at the Geneva peace talks. See Verbatim transcript of
press stakeout by UN Special Envoy for Syria, Mr. Staffan de Mistura, UN Office in Geneva,
04/22/2016. 

54 For an overview of these organisations, see chapter VI.
55 Syrian Center for Policy Research, Syria. Confronting Fragmentation! Impact of Syrian Crisis

Report 2015, February 2016, p. 62. 
56 It  is a Syrian NGO that has hundreds of activists in every governorate of Syria.  Among its

partners are the UN High Commissioner for Human Rights, the UN Office for the Coordination
of  Humanitarian  Aid,  Amnesty  International,  Human  Rights  Watch,  Landmine  and  cluster
munition monitor, the International Rehabilitation Council for Torture Victims, the Centre of
defence of the freedom of journalists.

57 Available  at  http://whoiskillingciviliansinsyria.org/.  This  website  is  run  by  “The  Syria
Campaign”,  an independent advocacy group founded in 2014 for a peaceful and democratic
Syria which is engaged in many informative, humanitarian and human rights related campaigns. 

58 Syrian  Network  for  Human  Rights, Russia  surpasses  ISIS  in  killing  Syrian  civilians,
08/18/2016, p. 2. 
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means that Russian forces have killed more civilians than ISIS in less than a third
of  the  time.  However,  there  is  a  huge  (dis)proportion  of  deaths  caused  by
government  forces:  about  95%.  It  should  be  noted  that  these  percentages  are
constant over time and recorded both in 2015 and in 2014. For example, between
January and July 2015,  government  forces  and pro-government  militias  killed
seven times  more  civilians  than  ISIS had:  7,894,  while  ISIS  killed  1,131.  In
December 2014, according to a report59 by the Syrian Network for Human Rights,
the civilian victims caused by the Syrian regime were 76% of the total (1,049
civilians killed by government troops on a total of 1,851 civilian casualties), and
those of ISIS and Nusra were 18%. Similarly, the figures60 of the first four years
of war (until March 2015) confirm these proportions: 176,678 civilians killed by
Syrian  government  troops  (of  which  96% killed  by aerial  bombardments  and
artillery),  followed by rebels with 1,649 victims,  by ISIS with 1,045 dead,  by
Nusra with 258, by the YPG with 242, and by the International Coalition with 181
civilian casualties.

The percentages concerning specifically the killing of children under 18
years old are similar: according to estimates by the  Syrian Network for Human
Rights for the period from March 15, 2011 to March 1, 2016, 19,594 children
were killed by government  forces  (90.6%),  668 by the rebels  (3.1%),  443 by
Russia (2%),  406 by unknown groups (1.9%),  307 by ISIS (1.4%),  97 by the
International Coalition (0.5%), 61 by the YPG (0.3%), 47 by Nusra (0.2%). As for
the  causes  of  these  deaths,  according  to  Human  Rights  Watch  data61,  barrels
bombs dropped indiscriminately by government helicopters on residential areas
held by the opposition claim most  of  the victims.  Although the calculation of
civilian casualties and the allocation of responsibility is not easy, the proportions
are well documented and are important to ascertain the responsibilities for the
ongoing international crimes.

59 Syrian  Network  for  Human  Rights,  1.851  people  were  killed  in  December.  Death  toll  for
December 2014, 01/2/2015, p. 2. 

60 Syrian  Network  for  Human  Rights,  Four  Years  Harvest  the  Highlights  of  Human  Rights
Violations in Syria, 03/12/2015, p. 2. 

61 K. ROTH, Barrel Bombs, Not ISIS, Are the Greatest Threat to Syrians, 08/5/2015. 
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CHAPTER  III
WAR CRIMES IN SYRIA

3.1-     Notion of war crime: material and mental elements.

War  crimes  fall  under  the  category  of  international  crimes  along  with
crimes  against  humanity  and  genocide1,  and  as  such  they  entail  individual
criminal responsibility for which there is non-applicability of statute of limitations
nor immunity for State organs. Not all IHL violations, however, constitute war
crimes: this is reserved only to those that are grave breaches of the four Geneva
Conventions (respectively, art. 50, 51, 130 and 147), of Protocol I (art. 11 and 85),
and of art. 8 of the Rome Statute (St-ICC). However, not only grave breaches of
the four Conventions constitute war crimes: as established by the ICTY in the
Tadić case, also other violations of the laws and customs of war may constitute
war crimes if they meet some requirements, namely: the violation must constitute
an  infringement  of  an  IHL rule;  the  rule  must  be  customary  in  nature;  the
violation must be serious and must entail the individual criminal responsibility of
the person breaching the rule2. War crimes are as such regardless of the type of
armed conflict in which they take place, because if on the one hand treaty law
sources deal mostly with international conflicts (with the exception of Protocol II,
which Syria, however, has not ratified), on the other hand, as seen in the previous
chapter, customary law fills the legal gap in relation to internal conflicts. In 1995
the  ICTY established3 the  applicability  of  customary  law  to  include  internal
conflicts, setting the protection of victims as a priority, regardless of the nature of
the  conflict4.  Another  significant  contribution  came  from  the  International
Criminal Tribunal for Rwanda (ICTR), which in 1994 was called to rule over a
conflict  which  was  not  international  in  nature:  in  spite  of  this,  the  Court
recognised  its  competence  to  also  judge  violations  of  art.  3  common  to  the
Geneva Conventions and art.  4 of Protocol II,  since the punishment of certain
crimes cannot depend on the type of conflict5.

War  crimes  are  divided into four  categories:  crimes against  individuals;
crimes  against  property and other  rights;  crimes  related  to  illegal  methods  of
warfare; crimes related to the use of prohibited means of warfare. They consist of
a  material  element (actus  reus)  and a mental  one (mens rea).  The first  is  the

1 There is also the crime of aggression, which involves the “the planning, preparation, initiation or
execution, by a person in a position effectively to exercise control over or to direct the political
or military action of a State, of an act of aggression which, by its character, gravity and scale,
constitutes  a  manifest  violation  of  the  Charter  of  the  United  Nations”,  as  defined  by  the
International Criminal Court (ICC) in the Amendments to the Rome Statute of the ICC relating
to the crime of aggression, art. 8(a), adopted at the First Review Conference of the Rome Statute
held in  Kampala (Uganda)  in  2010.  However  the ICC’s jurisdiction over  this  crime is  still
inactive and is subject to a decision to be adopted by States Parties after January 1st, 2017.

2 ICTY, Appeal Chamber, Prosecutor v. Tadić, ibid., para. 94. 
3 Ibid., para. 120 ff.
4 “What is inhumane, and consequently proscribed, in international wars, cannot but be inhumane

and inadmissible in civil strife”, ibid., para. 120.
5 G. WERLE, ibid., p. 391.
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criminal offense itself and, to define it, not only is the existence of a causal link
between the conduct and the effect necessary, but also required is a direct link
between the criminal  offense and the armed conflict6.  The material  element  is
defined by the Elements of Crimes, an auxiliary text to the Rome Statute which,
as  stated  in  art.  9  St-ICC,  “shall  assist  the  Court  in  the  interpretation  and
application  of  articles  6,  7  and  8”.  The  mental  element  is  the  intention  of
committing a crime, with intent and knowledge, as established by art. 30 St-ICC,
which formulates the mental elements of crimes valid for all international crimes 7.
In principle, there is a distinction between wilful intent, direct intent and indirect
intent. Wilful intent is when the agent is aware of the consequences of his conduct
and  intends  to  put  them  in  place  wilfully;  direct  intent  is  when  the  agent
consciously foresees that  by implementing the conduct  an unlawful  event  will
occur and still implements that conduct; indirect intent is when the agent foresees
that a particular consequence may occur and proceeds with the given conduct, not
caring whether those consequences actually occur or not, taking on the risks8. 

As  an  investigative  body,  the  Independent  International  Commission  of
Inquiry  on  Syria  of  the  United  Nations  (hereafter  simply  “Commission  of
Inquiry”) has documented numerous violations of IHL in Syria, many of which
may  constitute  international  crimes.  Although  it  cannot  attribute  criminal
responsibility, not being a judicial body, according to its mandate9 it can identify
those responsible for serious violations of IHL. This chapter will consider only
the most significant war crimes committed against civilians.

                   3.2-     War crimes against individuals.

                         3.2.1.  Wilful killings and summary executions.

From  the  point  of  view  of  the  material  element,  a  wilful  killing  is
murdering intentionally (or  causing the death)  of  individuals  protected by the
Geneva Conventions10,  without  this  being dependant on the way or the means

6 It is an indispensable link, otherwise the crime would be an ordinary offense.
7 Art. 30 St-ICC: “1. Unless otherwise provided, a person shall be criminally responsible and

liable  for  punishment  for  a  crime  within  the  jurisdiction  of  the  Court  only if  the  material
elements are committed with intent and knowledge. 2. For the purposes of this article, a person
has intent where: (a) In relation to conduct, that person means to engage in the conduct; (b) In
relation to a consequence, that person means to cause that consequence or is aware that it will
occur in the ordinary course of events. 3. For the purposes of this article,  knowledge  means
awareness  that a  circumstance exists  or  a consequence will  occur in  the ordinary course of
events. Know and knowingly shall be construed accordingly”.

8 G.  WERLE,  ibid.,  p.  410.  In  case  the  actor  does  not  actually  foresee  that  a  particular
consequence would occur due to his actions, then there is criminal negligence.

9 The Commision has the mandate “to investigate all alleged violations of international human
rights  law  since  March  2011  in  the  Syrian  Arab  Republic,  to  establish  the  facts  and
circumstances that may amount to such violations and of the crimes perpetrated and, where
possible, to identify those responsible with a view to ensuring that perpetrators of violations,
including those that may constitute crimes against humanity, are held accountable”, UN Human
Rights Council, UN Doc. S-17/1, Situation of human rights in the Syrian Arab Republic, August
22, 2011, para. 13. 

10 The people who do not take part in hostilities, so for example civilians, prisoners of war, the
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adopted to cause the death, provided that it depends on the behaviour of the agent
causally11; from the subjective point of view, it is necessary to have an intent to
define a war crime. The murder of people protected by IHL is a war crime in both
international12 and internal  conflicts13.  In  Syria,  this  criminal  offence has been
occurring  since  the  earliest  days  of  the  peaceful  demonstrations,  when
government forces used military force to suppress the demonstrators, firing at eye
level14. The Commission of Inquiry found that the killings of the protesters were
part  of  a  shoot  to  kill  policy15.  Having  the  Syrian  armed  forces  a  strong
hierarchical  structure  and  an  extensive  military  discipline,  the  Commission
excluded that  the orders to fire were given without  the consent of the highest
offices  of  State16,  as  also  the  numerous  accounts  from  deserters17 and  the
documentary evidence discussed in chapter VI indicate.  In Aleppo,  in January
2013, on the Queiq River many dead bodies were found, dumped in the water by
government forces, including those of the Air Force Intelligence18. Many of the
more than 140 victims had their hands tied behind their backs and bullet holes, in
an apparent mass summary execution. The Commission of Inquiry also concluded
that the trials conducted by the Syrian judges are not fair and that the confessions,
at the base of death sentences, are obtained under torture: convicts are executed
by hanging and,  according  to  the  Commission,  this  may amount  to  summary
executions19.

Anti-government  armed  groups,  both  the  Free  Syrian  Army (FSA)  and
Nusra, have also committed wilful killings and summary executions of captured
soldiers and Alawite civilians, even for revenge20. Although the Commission has
found that rebel groups have tribunals and in most cases they try their defendants,
it has concluded that the trials are arbitrary, that they fail to meet international
standards and that the executions are usually carried out immediately after the
sentence,  with  no  possibility of  appeal  for  the  accused,  thus  constituting  war

wounded, the sick, the disabled, health personnel and humanitarian or international missions.
11 G. WERLE, ibid., p. 418.
12 Art.  8(2)(a)(i)  St-ICC  and  Geneva  Conventions.  It  can  also  be  a  crime  against  humanity,

according to art. 7 St-ICC, if it meets the requirements of this criminal offense, which will be
tackled in the next chapter.

13 According  to  both  art.  8(2)(c)(i)  St-ICC,  which  echoes  art.  3  common  to  the  Geneva
Conventions, and customary law. 

14 “State forces shot indiscriminately at unarmed protestors. Most were shot in the upper body,
including in the head. Defectors from military and security forces told the Commission that they
had  received  orders  to  shoot  at  unarmed  protesters  without  warning”,  UN Doc.  A/HRC/S-
17/2/Add.1, ibid., p. 10, para. B(41). 

15 “The Commission received several testimonies indicating that military and security forces and
Shabbiha militias had planned and conducted joint operations with “shoot to kill” orders to
crush demonstrations”, ibid., para. B(42). 

16 “The  Commission  therefore  believes  that  orders  to  shoot  and  otherwise  mistreat  civilians
originated from policies and directives issued at the highest levels of the armed forces and the
Government”, ibid., p. 19, para. 103. 

17 Human Rights Watch, “By All Means Necessary!”, ibid. 
18 General Assembly, Out of Sight, Out of Mind: Deaths in Detention in the Syrian Arab Republic,

UN Doc. A/HRC/31/CRP.1 of February 3, 2016, p. 7, para. 34. 
19 Ibid., para. 35.
20 UN Doc A/HRC/27/60 of August 13, 2014, p. 36 ff.
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crimes21.  Particularly  brutal  was  the  summary execution  without  trial  and  by
beheading of a 19-year-old Syrian soldier suffering from thalassemia, committed
in Aleppo in July 2016 by the  Nour al-Din al-Zinki  brigade, framed within the
FSA22.  The Commission found that the summary executions committed by the
rebels, contrary to those committed by government forces, are not on a large scale
nor are they part of a systematic policy against the civilian population23, so they
constitute war crimes, not  crimes against  humanity.  However, there have been
cases of mass wilful murders of civilians by the rebels. Among the documented
cases, there are four documented by the  Syrian Network for Human Rights and
committed in the villages seized by Nusra and other opposition Sunni groups: the
first in the Shiite village of Hatla (Deir ez zor) on June 12, 2013, when Nusra
tried to seize it and met the armed resistance not only of government militias but
also of some civilians who took up arms to repel the attack. Once Nusra had taken
full  control of the village, it executed 14 civilians who had not taken up arms
(including 4 women and 3 children). The Commission of Inquiry also investigated
this case and concluded that the number of civilians killed amounted to 20 and
that this constitutes the war crime of wilful murder24. The second was committed
in the Christian village of Sadd (Homs) on October 21, 2013, when 44 civilians
were killed (including 3 children and 8 women), 10 of which were Christians,
some of whom were found in a pit with their hands tied and bullet holes; the third
was committed in the Alawite village of Maksar al Hassan (Homs) on May 15,
2013, when 22 civilians, mainly Alawites, were killed (including 4 children and 7
women); the fourth was committed in the suburbs of Latakia on August 4, 2013,
when 132 civilians (including 18 children and 57 women) were executed, both by
gunshots and sharp weapons25. There have been numerous documented cases of
wilful murders committed by ISIS also, including religiously motivated murders,
although, according to the data of the  Syrian Network for Human Rights,  of the
documented civilian victims of ISIS 97% were Sunni and only 3% belonged to
minority groups, especially Alawites and Druze26. Of these, one occurred in the
village of at Taliela (Hasaka), seized from the Kurdish YPG on May 29, 2014,

21 For example, in 2013 the Commission documented that one FSA brigade, the Liwa al-Tawhid,
had captured five Alawite civilians, summarily executing them because they were considered
informants of government forces, thus committing the war crime of summary execution. See
General Assembly, UN Doc. A/HRC/22/59 of February 5, 2013, p. 11, para. 2 (53). The five
executed had also confessed to have committed rapes and killed civilians in al Haffa (Latakia).
Ibid., p. 52, para. 48.

22 The New Arab, Boy beheaded by Syrian rebels was '19-year-old regime fighter', 07/21/2016. 
23  “While incidents of killing,  torture,  and related violations against  persons deprived of their

liberty occurred also in areas controlled by anti-Government armed groups, no institutionalised
or consistent practice of mass arrests and arbitrary detention, torture, and killing of detained
civilians in areas controlled by most of these groups has been documented. Abuse and killing of
detainees has occurred primarily in the context of the detention of Government soldiers and
fighters of rival rebel groups”, UN Doc. A/HRC/31/CRP.1, ibid., p. 12, para. 65.

24 “There are reasonable grounds to believe that the anti-Government fighters who attacked Hatla
unlawfully killed at least 20 civilians in violation of international law. In relation to the 11 June
killings in Hatla,  anti-Government armed groups involved have committed the war crime of
murder”, UN Doc A/HRC/24/46 of August 16, 2013, p. 32, para. 19.

25 Syrian Network for Human Rights, The society’s holocaust. Most Notable Sectarian and Ethnic
Cleansing Massacre, 06/16/2015, p. 27 ff. 

26 Ibid., p. 29.
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when ISIS killed 7 children and 3 women; one in the village of al Mzer’a (Hama)
on August  4,  2014,  where an Ismaili  family was killed  by gunfire  and sharp
weapons (7 civilians died, including two children); one in the Ismaili village of al
Mab’oudja (Hama), where 36 civilians (including 12 women and 3 children) were
killed by ISIS27. ISIS summarily execute civilians, including children, suspected
of being informants of the enemy28 or simply because they supposedly violate the
absurd  “laws”  of  the  Caliphate,  through  brutal  execution  methods,  including
beheadings, death by stonings and pushing people from the roofs of buildings.
Syrian rebels and soldiers are also subjected to summary executions, always after
“show trials”29. On  August 23, 2014, for example, more than 200 Syrian soldiers
captured by ISIS in the military base of Tabqa (Raqqa) were stripped and forced
to march in the desert before being summarily executed by gunfire30. Also other
actors of the conflict have committed the war crime of murder: in June 2013, in
the city of Amudah (Hasaka), several protesters, including a 12-year-old girl and a
15-year-old  boy31,  were  killed  by the  Kurdish  YPG,  just  like  many summary
executions  were  recorded  in  the  predominantly  Arab  villages  the  YPG  have
seized32.

                         3.2.2.  Rape and sexual violence.

Rape has not always been recognised as a war crime or a crime against
humanity. It was not as such for the Nuremberg and Tokyo Tribunals, nor even for
the Geneva Conventions; although art. 27 of the IV Convention mentions rape,
forced prostitution and indecent assault  as a violation, they are not considered
“grave breaches”. Things have changed thanks to the ICTY, which sentenced the
Serbian commander Kunarac to 28 years in prison for rape as a crime against
humanity33.  The  definitive  step  forward  was  taken  with  the  Rome  Statute,  in
which rape is recognised as a war crime in art. 8(2)(e)(vi) and as a crime against
humanity in art. 7(1)(g). In the Elements of Crimes rape is defined in the same
way both as a war crime against humanity34; the difference lies only in the context
in which the crime is committed35. In Syria, the Commission of Inquiry found that
the actors who most often perpetrated the crime of rape and sexual violence are

27 Ibid., pp. 29-30.
28 General Assembly, UN Doc. A/HRC/33/5 of August 11, 2016, p. 12, para. 73. 
29 UN Doc. A/HRC/31/CRP.1, ibid., p. 14, para. 73.
30 Ibid., p. 15, para. 81. 
31 UN Doc. A/HRC/24/46, ibid., p. 9, para. 3(53). 
32 The society’s holocaust. Most Notable Sectarian and Ethnic Cleansing Massacre, ibid., p. 31 ff.
33 ICTY, Appeal Chamber, Prosecutor vs. Dragoljub Kunarac, Radomir Kovac and Zoran Vukovic,

IT-96-23/1-A, judgment of June 12, 2002, p. 125. 
34 “The perpetrator invaded the body of a person by conduct resulting in penetration, however

slight, of any part of the body of the victim or of the perpetrator with a sexual organ, or of the
anal or genital opening of the victim with any object or any other part of the body. The invasion
was  committed  by force,  or  by threat  of  force  or  coercion,  such as  that  caused by fear  of
violence, duress, detention, psychological oppression or abuse of power, against such person or
another  person,  or  by  taking  advantage  of  a  coercive  environment,  or  the  invasion  was
committed against a person incapable of giving genuine consent”, Elements of Crimes, art. 7(1)
(g)-1-2 e 8(2)(b)(xxii)-1. The concept of “invasion” is intentionally broad to make the sex of the
victim irrelevant.

35 If rape is part of a widespread and systematic attack against the civilian population carried out
on the basis of a government policy, then it is a crime against humanity. See the next chapter.
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the regular and paramilitary Syrian troops36, mainly in two circumstances: during
house-to-house  searches37 and  at  checkpoints  and  during  detention.  The
Commission  of  Inquiry  has  documented  dozens  of  rape  cases,  including
particularly heinous ones.  Among these,  the mass  rape that  occurred in Homs
between February and May 2012 during house-to-house searches38 is particularly
shocking. Just to give a representative example, it will be mentioned one case that
occurred at the end of February against an entire family of Bab Amr (Homs) that
was  raped  by government  forces  and  Shabeeha:  during  a  raid,  some  men  in
military uniform broke into a civilian house, forcing a man to watch while in turns
they raped his wife and his two daughters aged 14 and 11, before also raping the
man in front of his wife and daughters39. Although the Commission has found that
the attacks carried out in 2012 in Homs would be part of a systematic policy to
attack the civilian population, and therefore the rapes committed during the same
period may amount to a crime against humanity40, it has also specified that they
may also be prosecuted as war crimes41. 

In 2012 also another phenomenon emerged, that of kidnapping women and
girls  for  sexual  purposes.  Women Under  Siege,  a  project  which  has  collected
testimonies of hundreds of cases of sexual violence in Syria over the years, has
documented many cases of apartments managed mainly by Shabeeha where girls
who had been kidnapped during the raids were segregated for days, repeatedly
raped,  brutalised also with objects and live animals,  and then delivered to the
various detention centres of the security forces. For example, Women Under Siege
has documented42 the  case  of  a  17-year-old girl  abducted by the  Shabeeha in
Damascus during a raid in her house who had been moved from one apartment to
another for 15 days. Each apartment was supervised and had a responsible woman
who  stood  guard  from 5  up  to  10  girls.  Every  day  they  were  raped  by  the
Shabeeha43.  The  girl  in  question,  whose  identity  has  not  been  disclosed  for

36 “The  Commission’s  factual  findings  further  provide  reasonable  grounds  to  believe  that,  in
relation to relevant conduct occurring after the start of the armed conflict, the Government has
committed  the  war  crimes  of  murder,  cruel  treatment,  torture,  rape,  sexual  violence,  and
outrages upon personal dignity”, UN Doc. A/HRC/31/CRP.1, ibid., p. 17, para. 99. 

37 House-to-house searches and raids, carried out not only to find rebels, dissidents and supporters
of the revolution but also to collectively punish civilians considered hostile to the regime, were
accompanied  by  numerous  crimes,  including  torture,  summary  executions,  enforced
disappearances, looting and mass killings which will be discussed in the next chapter.

38 For a detailed overview of the testimonies of the mass rapes committed in Homs by government
forces and Shabeeha, see Syria Accountability and Justice Centre, Looking through the Window
Darkly. A Snapshot Analysis of Rape in Syria, 2011-2015, December 2015. 

39 UN Doc. A/HRC/21/50, ibid., p. 92, para. 7. In this report, the Commission collected numerous
similar cases perpetrated by government forces.

40 “Having previously determined that military operations such as those in Homs in February and
March [2012] and in Al Haffe in June [2012] were part of a widespread or systematic attack
against the civilian population, the Commission finds that the rapes committed during these
attacks, made with knowledge of the attacks, could be prosecuted as crimes against humanity”,
ibid., p. 18, para. 102. See also UN Doc. A/HRC/22/59, ibid., p.17, paras. 109-110. 

41 “Rape,  torture  and  inhuman  treatment  are  also  prosecutable  as  war  crimes”,  UN  Doc.
A/HRC/22/59, ibid., p. 17, para. 109.

42 Women Under Siege, Teen reports sexual enslavement and torture by shabiha forces, 2012. 
43 Interesting is the testimony of one Shabeeha, captured in 2012 by the FSA and interviewed in
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security reasons, was also raped with a hot iron until she lost consciousness. Upon
awakening, she found herself in the Palestine Security Branch, one of the most
notorious Secret Services branches. Here the practice of raping with mice also
seems to be in use, according to some testimonies44. Another documented case is
that of a 15-year-old girl who was kidnapped after the extermination of her family
and held in one of these apartments for 10 days, during which her captors would
rape her by also inserting live mice into her vagina45, that biting the inner parts
caused her chronic infections to her uterus and blood. This girl was later handed
over to the Palestine Security Branch as well. Even the Commission of Inquiry
has documented similar cases: a woman told the Commission that in April 2012 in
Karm el-Zeitun (Homs) she and six other women, including a 14-year-old girl,
were kidnapped by ten Shabeeha, blindfolded and driven to a warehouse, where
there  were 20 naked and wounded women.  The woman said that  she and the
others, who came from various districts of Homs, including Baba Amr, Bab Sbaa
and Khaldiyah, were repeatedly raped. They were later released, allegedly as part
of a prisoner exchange between the Shabeeha and the FSA46.

As for the rebels, the Commission of Inquiry concluded in 2012 that it had
found no rape cases that could be attributed to anti-government armed groups 47.
Since then, it has managed to document a couple of cases, one committed in 2012,
when a Kurdish woman from Efrin was raped in Azaz by the FSA Northern Storm
Brigade48 and  another  one  committed  in  April  2013  in  Yarmouk  (Damascus)
against a civilian woman by not better identified armed groups49.  The reduced
scale of the phenomenon committed by the rebels is also confirmed by numerous
NGOs,  including  the  Women’s  Media  Center50, which,  in  order  to  document
sexual violence in Syria, has launched a monitoring project, the aforementioned
Women Under Siege. The vast majority of the documented cases is attributed to
government forces in detention centres. In a 2013 report,  Women Under Siege
concluded that  of  the  226 rapes investigated between March 2011 and March
2013, less than 1% was committed by the rebels, while over 90% is attributable to

July of that year in a detention centre in Idlib by a journalist from  The Telegraph. The man
explained that Shabeeha receive 30,000 Syrian pounds per month, plus 10,000 for each person
arrested  or  killed  and  that  they  have  total  carte  blanche.  “We  love  Assad  because  the
government gave us all the power - if I wanted to take something, kill a person or rape a girl I
could do it [..]. I raped one girl, and my commander raped many times. It was normal”. See R.
SHERLOCK, Confessions of an Assad ‘Shabiha’  loyalist: how I raped and killed for £300 a
month, The Telegraph, 07/14/2012. 

44 See for example Syria Accountability and Justice Centre, Looking through the Window Darkly. 
A Snapshot Analysis of Rape in Syria, 2011-2015, ibid., p. 24. 

45 Women Under Siege, Ex-pats describe sexual enslavement and torture of 15-year-old girl, 2012.
The girl later managed to flee to Jordan. This is not the only documented case of rape through
live animals, which have been used also in the  Palestine Security Branch. See Women Under
Siege, Woman tells BBC she was gang-raped in detention; rats and mice used, 09/25/2012. 

46 UN Doc A/HRC/21/50, ibid., paras. 23-24, p. 94.
47 UN Doc. A/HRC/21/50, ibid., p. 94, para. 29; UN Doc. A/HRC/22/59, ibid., p. 17, para. 2(111).
48 General Assembly, UN Doc. A/HRC/28/69 of  February 5, 2015, p. 11, para. 2(70).
49 General Assembly, UN Doc. A/HRC/23/58 of July 18, 2013, p. 16, paras. 94-95.  
50 It is an NGO founded in 2005 to give a voice to women and to increase media coverage of

events that concern them, through advocacy campaigns, research and documentation. 
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government forces51.  Not being part  of  a widespread or  systematic  policy,  the
sexual violence committed by the rebels is a war crime. ISIS has also committed
rape  as  a  war  crime52,  both  against  Sunni  women forced  into  marriages  with
militiamen of the Caliphate53 and, in particular, against the Yazidi minority, victim
of a sexual slave market that does not spare even girls as young as 954.

                     3.2.3.  Hostage-taking and kidnappings.

Hostage-taking is a war crime in both international55 and internal56 armed
conflicts. According to the aforementioned Elements of Crimes, it occurs when
“the perpetrator seized, detained or otherwise held hostage one or more persons
protected by the Geneva Conventions,  threatened to kill,  injure or continue to
detain  such  person  or  persons,  intended  to  compel  a  State,  an  international
organisation, a natural or legal person or a group of persons to act or refrain from
acting as an explicit or implicit condition for the safety or the release of such
person or persons”57. In Syria, hostage-taking is a war crime committed mainly by
rebels  and ISIS to  finance themselves  with the  ransoms or  to  obtain prisoner
exchanges  to  free  civilians  or  fellow fighters.  Often  the  hostages  are  women,
children58, western journalists, humanitarian workers or Alawites. Emblematic is
the kidnapping of 120 alawite women and children by  Ahrar al Sham  and the
Nusra  Front  in  August  201359 and  of  which  only about  60  were  released.  In
September 2013, the now disbanded Islamic Front kidnapped 56 Shia civilians,
mostly women and children, from the Shiite village of al Zahra (Aleppo)60, whose
population  supports  the  Syrian  regime.  Among  the  cases  of  hostage-taking
numerically more significant committed by ISIS is the kidnapping, on May 29,
2014, of 153 Kurdish students in Manbij. ISIS wanted a prisoner exchange to free
three  of  its  men  detained  by  the  YPG61.  Nonetheless,  ISIS  prefers  western
hostages to demand large ransoms from the countries involved, as in the cases of
the American journalists James Foley and Steven Sotloff and the Japanese Haruna
Yukawa  and  Kenji  Goto,  or  the  British  aid  workers  David  Haines  and  Alan
Henning and the American Peter Kassig, all beheaded between 2014 and 2015. 

The  Syrian  government  has  also  been  accused  by  the  Commission  of
Inquiry of hostage-taking as a war crime: many Syrian civilians are arbitrarily

51 L. WOLFE, Syria has a massive rape crisis, Women Under Siege, 04/3/2013. Of the 226 cases,
80% affected female victims, 20% male victims. 

52 General Assembly, UN Doc. A/HRC/30/48 of August 13, 2015, p. 21, para. 173. 
53 UN Doc. A/HRC/33/55, ibid., pp. 16-17, para. 109. 
54 Ibid., p. 15, para. 115 ff. The systematic nature of the crime makes it a crime against humanity

and will be further discussed in the next chapter.
55 Art. 8(2)(a)(viii) St-ICC, art. 34 of the IV Geneva Convention and art. 75(2)(c) of  Protocollo I.
56 Art.  8(2)(c)(iii)  St-ICC,  art.  3  common to  the four  Geneva  Convention,  art.  147 of  the IV

Convention and art. 4(2)(c) of Protocollo II.
57 Elements of Crimes, ibid., p. 18.
58 “Armed  groups,  including  Ahrar  al  Sham and  Jabhat  al  Nusra,  have  targeted  women  and

children on the basis of their gender, to be taken as hostages for use in prisoner exchanges”, UN
Doc. A/HRC/28/69, ibid., p. 10, para. 63.

59 Ibid., p. 5, para. 1(22). 
60 UN Doc A/HRC/27/60, ibid., p. 8, para. 2(a)(41).
61 Ibid., para. 2(b)(42).
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arrested, detained and tortured, with the threat of death, by government forces, to
force their wanted relatives to surrender to the authorities62 or to demand large
ransoms from the families to obtain the release of their loved ones.

               3.2.4.  Unlawful deportation or transfer of the civilian population.

         Forced displacement of the civilian population is within national borders,
unlike deportation which is to another State. The provisions sanctioning this crime
apply both in international and internal conflicts, albeit with slight differences. In
case of international conflicts,  as established by art.  8 St-ICC63,  the provisions
regard the transfer of civilians to an occupying Power or to another State, but this
is not the case of Syria, where the criminal offense related to internal conflicts is
occurring. As established by art. 8(2)(e)(viii) St-ICC, punished as a war crime is
the  forced  transfer  of  civilians  in  internal  conflicts  for  reasons  related  to  the
conflict but neither due to the security of the civilians nor to imperative military
reasons64.  In Syria,  the phenomenon is  growing and it  is  related to the forced
transfer of  Sunni civilians to other Sunni areas by government forces, as they
seize  cities  from  the  rebels,  forcibly  “evacuating”  Sunni  civilians.  It  is  so
widespread and systematic as to take on the traits of a crime against humanity and
therefore it will be discussed in the next chapter. Here, the cases of forced transfer
of civilians operated by other actors in the conflict will be discussed. 

The  Kurdish  administration  of  Rojava,  in  particular  the  YPG  militias,
forcibly expelled, even under threat, local Arab populations from the villages they
have  seized,  justifying  the  decision  with  security  reasons,  as  the  demining
operations  of  the  mines  planted  by  ISIS  require  the  temporary  removal  of
civilians. The Commission of Inquiry has dealt with this phenomenon and found
that in some cases the population was able to return, but in many other cases it
was prevented from doing so by the YPG. There were house demolitions, lootings
and land destructions by the YPG65. Furthermore, according to IHL the authority
must  take  the  necessary  steps  to  ensure  that  any  temporary displacements  is
carried  out  in  satisfactory  conditions  of  shelter,  hygiene,  health,  safety  and
nutrition, which the YPG have not ensured, according to the Commission66. The
most emblematic example is Manbij, the city that the YPG liberated from ISIS in
August 2016 after two years under ISIS power. According to local sources 67, the

62 Ibid., para. 1(40). This is also part of enforced disappearance. See the next chapter. 
63 Art.  8(2)(a)(vii)  St-ICC:  “For  the  purpose  of  this  Statute,  ‘war  crimes’ means:  (a)  Grave

breaches of the Geneva Conventions of 12 August 1949,  namely,  any of the following acts
against persons or property protected under the provisions of the relevant Geneva Convention:
[..] (vii) Unlawful deportation or transfer or unlawful confinement”; art. 8(2)(b)(viii) St-ICC:
“The  transfer,  directly  or  indirectly,  by  the  Occupying  Power  of  parts  of  its  own  civilian
population into the territory it  occupies,  or the deportation or transfer of all  or parts of the
population of the occupied territory within or outside this territory”.

64 Art. 8(2)(e)(viii) St-ICC: “[It is forbidden] ordering the displacement of the civilian population
for reasons related to the conflict, unless the security of the civilians involved or imperative
military reasons so demand”.

65 Human Rights Council, UN Doc A/HRC/34/CRP.3 of March 10, 2017, p. 20, par. 89.  
66 Ibid., par. 91.
67 H.  SULEYMAN,  M.  MISTO,  Syria:  PYD  accused  of  changing  demography  in  Manbij,

56



YPG, which took control of the city, set on fire the civil registry and land registry
buildings, destroying all records. According to residents it would be an attempt to
eliminate any documented track of the properties of the local Arab population and
also to incorporate Manbij in the Kurdistan that the YPG would like to create.
Manbij is not an isolated case: the destruction of the registers has also occurred in
other cities, mainly Arab ones, seized by the YPG, and it was accompanied by
expropriations  of  property,  house  demolitions,  arbitrary  arrests  and  forced
displacement of the Arab population,  all  documented and denounced as a war
crime by several NGOs, including Human Rights Watch68, Amnesty International69

and KurdWatch, even though the Commission of Inquiry concluded that it had no
sufficient  element  to  talk  about  war  crimes70,  at  least  in  the  analysed  period
between July 21, 2016 and February 28, 2017. The goal of the YPG of a declared
political project based on ethnic grounds, the Kurdistan, pushes for a demographic
remapping of Syria, which will further explained in the next chapter. ISIS is also
accused of forcibly transferring civilians, particularly Yazidi women, victims of
its sexual market71, and the Kurds, expelled from the areas under its control72.

3.3-     War crimes related to illegal methods of warfare.

       3.3.1.  Indiscriminate attacks and attacks against the civilian population.

Indiscriminate  attacks  and  attacks  against  the  civilian  population  are
prohibited by IHL and constitute war crimes. However, there is a slight difference
between  the  two:  indiscriminate  attacks  are  those  which  cannot  be  directed
against a specific military objective and therefore they violate the principle of
distinction or that of proportionality; attacks against the civilian population, by
contrast, provide that civilians are the deliberate target of the attack. In Syria, both
types  of  attack have been documented and contribute  to  one another.  In  fact,
civilians have been the object of government repression since the early days of the
uprising, when the government reacted by sending the army and besieging the
cities in revolt. From the beginning artillery shellings and air strikes have been
indiscriminate and directed against the civilian population,  because the aim of
government troops was not only to crush the insurgents,  but also to break the
resistance of the civilian population and its support,  even moral,  to the rebels,
punishing them collectively for having rebelled to the Assads. For these reasons
during  the  conflict  even  civil  facilities,  such  as  schools,  hospitals,  markets,
mosques  and  churches,  were  not  spared.  The  Commission  of  Inquiry  has

Anadolu Agency, 08/14/2016. 
68 Human Rights Watch, Syria: Abuses in Kurdish-run Enclaves, 06/18/2014.
69 Amnesty International, “We had nowhere else to go”: Forced displacement and demolitions in

northern Syria, 10/13/2015. 
70 UN Doc A/HRC/34/CRP.3, ibid., p. 21, par. 93.  
71 “ISIS has forcibly transferred – and continues to forcibly transfer – thousands of Yazidi women

and children into Syria”, UN Doc A/HRC/32/CRP.2, ibid., p. 4, para. 5.
72 “Where ISIS has occupied areas with diverse ethnic and religious communities, minorities have

been forced to either assimilate or flee. It forcibly displaced Kurds from towns in Ar Raqqah as
early as July 2013. As recently as November 2014, it evicted Kurds living in Al Bab (Aleppo)”,
UN Doc A/HRC/28/69, ibid., para. 39, p. 7.
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documented hundreds of attacks against civilians from 2011 to this day, mainly
perpetrated by the government air force against the cities in opposition’s hands 73.
For instance, on March 31, 2016 attacks by government forces on Deir al Asafir, a
Damascus suburb controlled by anti-government groups, hit a school, a hospital
and a mosque. At least 31 people were killed, including three children and their
parents.  Several  children  died  in  the  hospital,  and  the  attacks  have  caused
extensive damage to the hospital, the school, the mosque and several homes74. In
fact, even civil facilities essential for the survival of the population are regularly
targeted by air strikes. According to the findings of the Commission of Inquiry, on
April 19, 2016 the bombing of a shop in Kafr Nabl (Idlib) killed seven people,
including  three  children  and  some  shoppers  in  a  fish  market  nearby.  Within
minutes another attack on Maarat al-Numan, just 12 kilometers away, occurred,
killing 37 people in a vegetable market. On June 14, 2016, pro-government forces
bombed the bridge of Al-Hajj, which linked eastern Aleppo to western Aleppo,
killing at least four people and wounding 15, including women and children75.
Since both the Syrian and the Russian air forces conduct air raids on opposition
areas, it is not always easy to attribute responsibility, because the Syrian air force
also uses Russian-made aircrafts piloted by Syrian personnel. The Commission
thus stated that in its reports it uses the term “pro-government forces” to indicate
both Syrian and Russian air  forces76.  On October 15,  an air  attack on Ghantu
(Homs)  killed  47  civilians,  including  12  children.  On  the  same  day,  pro-
government forces bombed the nearby town of Teir  Maalah (Homs),  hitting a
bakery and killing about 12 civilians. Pro-government channels have reported that
that day Syrian and Russian air strikes took place in those locations77. The peak of
indiscriminate  attacks  against  the  civilian  population  came  with  the  Russian,
Syrian and Iranian offensive on Aleppo which started in February 2016 and on
which the Commission of Inquiry conducted a specific investigation, concluding
that numerous war crimes have been committed there78.

The rebels have also carried out indiscriminate attacks in areas controlled
by the Syrian government through artillery and mortar shelling:  in May 2016,
Amnesty  International accused  the  rebels  fighting  the  YPG  in  the  Kurdish
neighbourhood of Sheikh Maqsoud in Aleppo of committing war crimes. In fact,
to avoid the total siege of eastern Aleppo and to defend the last supply route, the
rebels  resorted  to  indiscriminate  attacks  to  western  Aleppo  causing  civilian

73 No rebel group is in possession of any kind of aircraft.
74 UN Doc. A/HRC/33/55, ibid., p. 6, para. 22. 
75 Ibid., para. 23.
76 UN Doc. A/HRC/31/68, ibid., p. 7, note 3. It cannot be attributed to the anti-ISIS International

Coalition  since  they  do  not  bomb  the  Aleppo  area,  also  by  virtue  of  a  memorandum  of
understanding signed with Russia in October 2015, in which the two powers reached agreements
to prevent aircraft accidents. See US Department of Defense, US, Russia Sign Memorandum on
Air Safety in Syria, 10/20/2015. In addition, the anti-ISIS Coalition does not fly in north-western
Syria, since there is no ISIS presence there. In that area only Russian and Syrian air forces fly, as
reported also by the daily bulletins of the Russian Ministry of Defence about its sorties.

77 Ibid., p. 8, para. 41. 
78 General Assembly, UN Doc A/HRC/34/64 of February 2, 2017, pp. 1-2.
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casualties79. The siege was successfully imposed by the government front, assisted
by the YPG, and it trapped the 275,000 civilians of eastern Aleppo, who were
bombed indiscriminately by the Russian and Syrian air forces; consequently, the
rebels stepped up the attacks on western Aleppo. In September 2016, during a
session of the Security Council, the UN special envoy Staffan De Mistura accused
the rebels of indiscriminately targeting the government districts of Aleppo with
hellfire  rockets,  which are gas  cylinders filled with nails,  stones  and iron.  De
Mistura quoted the case of the rebel attack on the al Maari school in the Hamidiya
district on September 22, 2016, which killed one civilian80. On October 28, 2016
the rebels, in an attempt to break the siege, launched a counterattack with artillery
strikes against western Aleppo. But, as De Mistura said, the intention to break a
siege cannot justify the indiscriminate bombing of civilian areas81.  In fact,  the
rebel  counterattack  killed  at  least  48  civilians,  including  17  children,  and
according to Amnesty International the use of mortars and Katyusha rockets near
densely populated civilian areas is a war crime82. The Commission of Inquiry has
also concluded that the rebel attacks on the residential areas of western Aleppo, in
the  absence  of  a  clear  military  target,  would  amount  to  the  war  crime  of
indiscriminate attack against civilians, in complete violation of the principle of
distinction83. The rebels have also caused civilian casualties by indiscriminately
bombing the Shiite villages of al Zahra and Nubul (Aleppo)84 and al Fuah and
Kafriya (Idlib), controlled by the government. 

Even anti-ISIS Coalition air raids are sometimes indiscriminate and cause
civilian casualties. The bombings of 18-19 July 2016 on Manbij, the then ISIS
stronghold liberated by the Syrian Democratic Forces, killed at least 73 civilians,
including many children, marking the bloodiest massacre by the Coalition in its
first two years of operations in Syria85. It was not an isolated case: in April 2015,
the International Coalition launched an air strike on Beir Mihli (Aleppo), located
along the front line between YPG and ISIS. The Commission of Inquiry said it is
not yet clear what military targets were present in the village, but the number of
civilian casualties, more than 60 people, “is of serious concern”86. Similarly, in an

79 “By  firing  imprecise  explosive  weapons  into  civilian  neighbourhoods  the  armed  groups
attacking Sheikh Maqsoud are flagrantly flouting the principle of distinction between civilian
and military targets, a cardinal rule of IHL”, said Magdalena Mughrabi, Deputy Director of the
Middle East and North Africa Programme. See Amnesty International, Syria: Armed opposition
groups committing war crimes in Aleppo city, 05/13/2016.

80 Security Council, UN Doc S/PV.7777 of September 25, 2016, p. 3.
81 UN News Centre, UN envoy on Syria ‘shocked’  and ‘appalled’ by indiscriminate rocket attack

on western Aleppo, 10/30/2016. 
82 Amnesty International,  Syria: Armed opposition groups must end unlawful attacks in western

Aleppo, 10/31/2016. 
83 UN Doc A/HRC/34/64, ibid., p. 20, para. 101. 
84 “Nubul  and Zahra (Aleppo) also continued to  be shelled by anti-government  armed groups

based in nearby villages. Similarly, government-held neighbourhoods of Damascus city, such as
Jaramana,  continue  to  come  under  regular  attack  from armed groups.  Shelling  killed  three
civilians  and  destroyed  businesses  on  19  November”,  General  Assembly,  UN  Doc.
A/HRC/31/68 of February 11, 2016, p. 9, para. 52. 

85 UN Doc. A/HRC/33/55, ibid., p. 7, para. 31. The US opened an investigation.
86 UN Doc. A/HRC/30/48, ibid., p. 7, para. 38. 
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air attack by the Coalition on Dali Hasan (Aleppo) in June 2015, a family was
killed,  including  five  children.  According  to  the  Commission,  the  military
objective is still to be clarified87. In October 2016, Amnesty International accused
the Coalition of having caused the death of over 300 civilians in disproportionate,
if  not  indiscriminate,  attacks  carried  out  without  adequate  precautionary
measures88. In March 2017 there was a Coalition bombing in Al-Jineh, north of
Aleppo,  which hit  a  mosque,  killing 46 people,  most  of  them civilians89.  The
United  States  has  admitted  that  they were  responsible,  but  denied  they  have
knowingly targeted the mosque90.

                        3.3.2.  Attacks against hospitals and medical facilities.

Hospitals and places where the sick and wounded are collected are special
protected civil goods that cannot be attacked under any circumstances, except in
case they are used for military purposes, becoming therefore legitimate military
targets91. The prohibition of targeting these goods applies both in international92

and  internal  conflicts,  according  also  to  customary  law  and  the  ICTY
jurisprudence93.  In  Syria,  medical  facilities  are  subjected  to  deliberate  attacks
regularly. Tracing the series of attacks, mainly aerial, against the Syrian hospitals
would be unrealistic, given the excessive extent of the phenomenon, but it is still
possible to depict a framework. Since 2011, hospitals, ambulances and medical
personnel have been subjected to government attacks, both to prevent protesters
and  rebels  from  being  treated  and  to  later  force  medical  personnel,  through
torture,  to  confess  to  having  treated  them94,  as  documented  by  numerous
humanitarian organisations and by the UN in countless reports95. According to not
updated estimates, since 2011 at least 382 attacks against medical facilities have
been carried out by the warring parties (of which 293 by government forces), with
757  medical  workers  killed  (667  of  which  killed  by  government  forces)96.
Deliberately targeting hospitals is one of the government war strategies to crush
the  opposition  and  to  push  the  civilian  population  to  surrender,  punishing  it

87 Ibid., para. 39
88 Amnesty International,  USA must come clean about civilian deaths caused by Coalition air

strikes in Syria, ibid.
89 For a detailed inquiry, see C. TRIEBERT, CONFIRMED: US Responsible for ‘Aleppo Mosque 

Bombing’, Bellingcat, 03/16/2017.
90 Colonel John J Thomas, spokesman for US Central Command, said the US targeted a building,

where an al Qaida meeting that was taking place, 15 mt away from the mosque. See US admits
Syria airstrike that killed 46 but denies targeting mosque, The Guardian, 03/17/2017. 

91 Art. 8(2)(b)(ix) St-ICC.
92 Art. 19-23 Geneva I; 22-24, 35 Geneva II; 14, 18, 19 Geneva IV and 12, 85(4) Protocol I. See G.

WERLE, ibid., p. 472.
93 ICTY, Trial Judgement,  Prosecutor v. Kupreškić,  IT-95-16, Judgement of January 14, 2000, p.

204, para. 521.
94 See also the testimony attached in the Appendix of S.K., a Syrian doctor arrested and tortured on

suspicion of having treated the protesters.
95 Amnesty  International,  Human  Rights  Watch,  MSF,  Physicians  for  Human  Rights,  Syrian

Network for Human Rights, Violations Documenting Center in Syria and others. 
96 Physicians for Human Rights, Anatomy of a Crisis. A Map of Attacks on Health Care in Syria,

2016, p. 4. 
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collectively for its support to the opposition97. In 2013, the Commission of Inquiry
said  that  the  attacks  against  medical  facilities  were  being  carried  out
systematically as a weapon of war by the Assad regime and therefore amounted to
war crimes98; it was in 2016, however, with the intensification of  the offensive on
Aleppo, that the escalation became dramatic, so much so that Doctors Without
Borders (MSF) stopped communicating the GPS coordinates of its hospitals in
Syria  to  the  Russian  and  Syrian  authorities  because  these  were  promptly
bombarded after  providing the coordinates99.  According to  the  Commission of
Inquiry, the majority of the attacks on medical facilities have been carried out by
pro-government forces and this “strongly suggests that there has been a deliberate
and  systematic  targeting  of  hospitals  and  other  medical  facilities”100.  The
offensive  of  the  government  front,  in  fact,  made  use  of  the  shock  and  awe
strategy, which makes scorched earth of the place they want to conquer and aims
at destroying any structures capable of guaranteeing the survival of the cities and
the citizens who still do not give up. Part of this strategy is the military tactic
which involves the deliberate targeting of rescuers, by carrying out a second wave
of bombings on the volunteers who rush on the first bombing site.  It  is called
double taps and is widely used by Syrians and Russian fighter jets. On February
15, 2016 a deliberate Russian airstrike hit a MSF hospital in Maarat al Nouman
(Idlib), killing 25 people and leaving 40,000 without medical care101. A few days
later the President of MSF, Joanne Liu, in a speech at the Palais des Nations in
Geneva102 complained that after the first bombing on the hospital the warplanes
returned to hit  the rescuers in a second bombing,  to  maximise the number  of
casualties.  On  the  same  day,  Russian  fighter  jets  also  hit  the  school  and  the
children’s hospital of Azaz103, north of Aleppo, the latter of which was run by the
French NGO Syria Charity and by the Italian We Are. On April 27, 2016 also the
al  Quds  hospital  in  Aleppo was  destroyed104 and,  less  than  a  week  after,  the

97 Amnesty International, Syrian and Russian forces targeting hospitals as a strategy of war, UK, 
03/03/2016. 

98 UN Doc A/HRC/24/46, ibid., pp. 18-19, para. 148.
99 “[Russian  and  Syrian  forces]  are  directly targeting  civilians  and are  completely focused on

hospitals.  In  the  beginning  we  thought  it  was  simply  indiscriminate,  but  there  is  repeated
targeting of hospitals. There is great danger in giving the [GPS] locations because the targeting
of the hospitals is definite and clear and systematic”, Mustafa Ajjaj, a MSF doctor who runs a
hospital in the town of Kafr Hamra (Aleppo), in  MSF stops sharing Syria hospital locations
after 'deliberate' attacks, The Guardian, 02/18/2016. 

100 UN Doc A/HRC/33/55,  ibid., p. 9, para. 43. In this report the Commission offers a detailed
overview of the numerous air strikes on hospitals from January to August 2016.

101 UN  Doc  A/HRC/33/55,  ibid.,  p.  10,  para.  54.  An  investigation  by  Forensic  Architecture,
commissioned by MSF to identify the responsible party for this bombing concluded that it was
carried out by Russian fighter jets. The investigation was based on satellite imagery, ballistic
analysis  and  eyewitness  accounts.  B.  QUINN,  MSF  inquiry  indicates  Russia  was  behind
hospital bombing in Syria, The Guardian, 02/17/2017. 

102 J.  LIU,  Syria:  Statement  by  Dr  Joanne  Liu,  International  President  of  Médecins  Sans
Frontières, Geneva, 02/18/2016. 

103 UN Doc A/HRC/33/55, ibid., p. 9, para. 47. 
104 “This flagrant disregard for IHL is not new, but rather is the continuation of a well-established

trend of unlawfully attacking medical sites and personnel, places of refuge, and infrastructure
necessary for civilian life”, P. S. PINHEIRO,  UN Commission of Inquiry on Syria Condemns
Unlawful Attacks in the Syrian Arab Republic, Geneva, 05/11/2016. 
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Security Council unanimously adopted Resolution 2286, calling for an end of the
attacks against health care and medical facilities and operators by invoking the
prohibition  of  targeting  staff  and  health  care  facilities  as  established  by  the
Geneva  Conventions.  The  resolution  was  totally ignored.  In  May 2016 Paulo
Sérgio  Pinheiro,  President  of  the  Commission  of  Inquiry,  condemned  the
deliberate attacks against hospitals, largely in Aleppo, by the government front105.
A few days after this condemnation, a series of Russian bombings destroyed the
National Hospital of Idlib, killing at least 50 people (including 17 children) and
wounding about 250. In September 2016, during a Security Council meeting in
which  Russia  was  openly  accused  of  war  crimes,  the  UN  special  envoy De
Mistura depicted a dramatic picture of the situation in eastern Aleppo, mentioning
that  three  of  the  four  Syrian  Civil  Defence  centres  had  been  bombed  by the
Russian-Syrian  air  forces106,  that  the  use  of  incendiary  bombs  continued  to
escalate  and  that  there  was  an  unprecedented  use  of  bunker  buster  bombs
(designed to destroy underground bunkers), concluding that all this amounted to
war crimes107. A few days after the De Mistura briefing, on October 3, two bunker
buster bombs destroyed a hospital that, to avoid the bombings, had been set up in
a cave 15 metres underground in Kafr Zita (Hama), while another bunker buster
bomb  struck  the  M10  Hospital  in  Aleppo,  killing  three  medical  workers  and
injuring  a  nurse  and  an  ambulance  driver108.  In  October  2016  the  UN
humanitarian aid coordinator Stephen O’Brien announced the total collapse of the
health  system  of  Aleppo  and  denounced  the  deliberate  bombardments  on
hospitals109.  In November 2016, the World Health Organisation condemned the
attacks  on five hospitals,  three  in  Aleppo and two in Idlib,  occurred between
November  13  and  15110.  Particularly  serious  was  the  situation  during  the
government offensive on Aleppo: on November 16 an airstrike on eastern Aleppo
hit the last children’s hospital, killing some children, and the blood bank, killing
about 20 people111. The attacks on the Aleppo hospitals and medical centres have
been investigated by the Commission of Inquiry which concluded that repeated
bombardments,  lack  of  warnings  and the  absence  of  military presence  in  the
vicinity of the health-care facilities strongly suggest the deliberate and systematic
targeting  of  medical  infrastructure  as  part  of  a  strategy to  compel  surrender,
amounting to the war crime of intentionally targeting protected objects112.

105  Ibidem.
106 Even the volunteers of the Syrian Civil Defence, known as the White Helmets, are deliberately

attacked  to  prevent  victims  from  being  rescued,  as  documented  several  times  by  the
Commission of Inquiry. See UN Doc A/HRC/33/55, ibid., p. 11, paras. 59-60.

107 UN Doc S/PV.7777, ibid., p. 3. 
108 SAMS press release, Aleppo’s Largest Trauma Hospital Completely Destroyed Following Five

Attacks in One Week, 10/3/2016. Both facilities were run by SAMS, a Syrian-American NGO
which is like the Syrian version of MSF.

109 S.  O’BRIEN,  Statement  on  Eastern  Aleppo  City,  Syiria,  UN  Doc  of  the  Office  for  the
Coordination of Humanitarian Affairs, 10/2/2016. 

110 WHO statement, WHO condemns massive attacks on five hospitals in Syria, 11/16/2016. 
111 SAMS,  Press Release: Medical Facilities Face an Unprecedented Number of Attacks as the

Offensive in Aleppo Escalates, 11/16/2016. 
112 UN Doc A/HRC/34/64, ibid., p. 8, para. 32. 
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Although  the  attacks  against  hospitals  are  mainly  attributable  to  the
government front, rebels and ISIS have also attacked them during the conflict. In
August 2015, the Commission of Inquiry concluded that in government territories
there had been mortar attacks and car bombs by anti-government groups and the
Nusra Front in Deraa, Latakia and Damascus, as well as attacks by ISIS against
medical staff in Ayn al-Arab, then in the hands of ISIS113.

                                               3.3.3.  Terrorist attacks.

Terrorist  attacks  are  attacks  whose  purpose  is  to  terrorise  the  civilian
population  and  as  such  are  war  crimes  in  both  international114 and  internal115

conflicts,  also  under  customary law,  as  established  by the  ICTY in  the  Galić
case116. Spreading terror among the civilian population has been an integral part of
the regime repression policy since the early days of the uprising, to discourage the
demonstrations, and it is one of the purposes of the indiscriminate aerial attacks
against the population of opposition-controlled areas. The Commission of Inquiry
concluded in 2012 that “army snipers and  Shabbiha gunmen posted at strategic
points terrorised the population, targeting and killing small children, women and
other unarmed civilians117”. Similarly in 2014 it concluded that “the use of barrel
bombs  in  this  context  amounts  to  ‘area  bombardment’,  prohibited under  IHL.
Such bombardments spread terror among the civilian population”118.

Even Nusra and ISIS car bombs that explode in regime-controlled areas are
terrorist  attacks  aimed  at  terrorising  the  civilian  population  that  supports  the
regime. On March 17, 2014, an armed group detonated a car bomb in al Zahra.
The bomb exploded at 4:30 p.m. in a narrow, crowded shopping street. At least six
people died on the spot, others died in hospital119. In 2016, the Commission oh
Inquiry concluded that civilians in regime areas were terrorised by ISIS attacks:
from  January  to  June  2016,  indiscriminate  attacks  by  ISIS  caused  an
unprecedented number of victims. The attacks, all carried out with car bombs and
suicide bombers, took place in crowded civilian areas. On January 26, 2016, the
detonation of a car bomb at a security checkpoint, followed by a suicide bomber
who detonated himself in the crowd that had gathered after the first explosion,
killed 22 people and wounded 100, in the residential neighbourhood of Zahra, in
Homs120.  On  February  21,  a  series  of  explosions  in  Sayda  Zaynab,  a  Shiite
neighbourhood of  Damascus,  and car  bombs in  Homs killed 140 people.  The

113 UN Doc A/HRC/30/48, cit., p. 18, para. 144 ff; UN Doc A/HRC/33/55, ibid., p. 11, para. 62 ff. 
114   According to art. 51(2) of Protocol I.
115 Art. 13(2) of Protocol II.
116 ICTY, Appeal Chamber,  Prosecutor v. Stanislav Galić,  IT-98-29, judgment of November 30,

2006,  p.  49,  para.  101:  “Having  found  that  the  prohibition  on  terror  against  the  civilian
population  in  the  Additional  Protocols  was  declaratory of  customary  international  law,  the
Appeals Chamber will base its analysis of the elements of the crime under consideration under
Count 1 on the definition found therein: “Acts or threats of violence the primary purpose of
which is to spread terror among the civilian population”. 

117  UN Doc. A/HRC/19/69, ibid., p. 10, para. A(39).
118 UN Doc A/HRC/25/65, ibid., p. 50, para. 4. 
119 UN Doc. A/HRC/27/60, cit., 2014, p. 37, para. 42.
120 UN Doc. A/HRC/33/55, ibid., p. 6, para. 25.
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explosions took place in close proximity of shops and while students were coming
out of school. The first explosion took place at a bus station and the second in a
residential  area121.  The  attack  followed  a  double  suicide  attack  that  ISIS  had
carried out in Sayda Zainab on January 31, which had already killed 40 civilians. 

               3.3.4.  Siege and starvation as a weapon of war.

“Let me be clear: the use of starvation as a weapon of war is a war crime”.
With these words the then UN Secretary-General Ban Ki-Moon used to define the
government sieges  of  many Syrian cities,  with particular  reference to  Madaya
(Damascus)122. The method of the siege is not prohibited by IHL per se, but only
if directed against legitimate military targets and not against  civilians. In fact,
intentionally starving civilians as a weapon of war, and preventing humanitarian
organisations  from distributing  aid  is  a  war  crime in  both  international123 and
internal124 conflicts,  also  according  to  customary  law125.  In  2006  the  ICTY
sentenced General Galic, who commanded the Bosnian Serb units that surrounded
Sarajevo, to life imprisonment for his role, among other things, in the siege and
bombardment of Sarajevo126:  a siege that lasted from 1992 to 1996 and which
constitutes a sad historical precedent to the Syrian sieges. Also in the case of the
crime of starvation of civilians as a weapon of war, the vast majority of cases has
been  committed  by  government  forces127 against  opposition-controlled  Sunni
areas. It was in 2011 that the sieges began, some of which still last up to this day.
Among the most extensive is that of Homs, dubbed the “capital of the revolution”
for being a stronghold of the peaceful movement and of the FSA: the siege began
in May 2011 and ended in May 2014 with the almost total destruction of the city,
thousands of civilians killed, and the surrender of the rebels. The siege is always
accompanied by indiscriminate attacks on civilians, torture and massacres. Homs
has shared the same fate with dozens of other cities and suburbs, the number of
which is so broad that mapping all of them would be unrealistic. According to the
latest estimates of the Commission of Inquiry, about 600,000 people are besieged
in the provinces of Damascus, Idlib and Deir ez Zor. 

Among the most devastating sieges are those of al Waer, Houla, Rastan and
Talbiseh  (Homs)  and  of  eastern  Ghouta,  in  areas  such  as  Yarmouk,  Barzeh,
Babila, Douma, Daraya, Jobar, Moadamia, Madaya, Arbin, Zamalka, Kafr Batna,
Jisreen,  al  Mliha (Damascus),  where  before  the forced transfer of  the civilian
population  180,000  people  were  trapped,  and  that  of  eastern  Aleppo,  where

121 Ibidem, para. 26.
122 B. KI-MOON, Starvation ‘as a weapon’ is a war crime. UN chief warns parties to conflict in 

Syria, UN News Centre, 01/14/2016. 
123 Art. 8(2)(b)(xxv) St-ICC; art. 54 of Protocollo I.
124  Art. 14 of Protocol II.
125 Rule 53, database of the International Red Cross. 
126 ICTY, Prosecutor v. Stanislav Galić, ibid., p. 204, para. 5.
127 The UN special envoy Staffan De Mistura said at a press conference in 2016 that there were 14

cities under siege: 11 by the Syrian regime, 2 by the rebels and 1 by ISIS. See Transcript of the
Press Stakeout of the Special Envoy for Syria, 29/01/2016. 
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275,000 civilians were trapped for five months. Government forces prevent aid,
even UN aid, from entering besieged areas128 and attack aid convoys deliberately,
even with snipers. Emblematic is the case, documented also by the Commission
of Inquiry in 2014, when government forces surrounded eastern Ghouta shooting
at civilians who tried to escape. In March 2014, civilians, including women and
children, having had news that the road was open, left the neighbourhood of al-
Hajar al-Aswad (Damascus), waving a white flag: less than 500 meters from a
government checkpoint, snipers opened fire, killing one woman and forcing the
group  to  retreat129.  A  similar  case  occurred  in  Beit  Saham  (Damascus)  in
December 2013, when an agreement was reached between the government forces
and the local committee of Beit Saham to let food and medicine in and to allow
civilians  to  flee.  When civilians  tried  to  leave  the  besieged area,  government
forces opened fire, killing about 15 people and pushing the survivors back again
in the besieged area. A few days later they tried again, but government forces
opened fire once again, killing at least 30 civilians and injuring many more130. In
April 2014 a 14-year-old boy, trying to leave eastern Ghouta in search of food,
was  killed  by Syrian  soldiers  at  the  checkpoint  of  al  Muhayam131.  Similarly,
civilians cannot enter the besieged areas carrying food, which is seized by regime
forces, who usually arrest thosewho try to smuggle aid in132.

UN humanitarian  convoys  are  also  systematically  denied  permission  to
enter besieged areas by the Syrian government. Updating the Security Council in
January  2016,  Stephen  O’Brien  reported  that  in  2015  only  10%  of  the  113
requests submitted to the Syrian government to allow humanitarian convoys in
areas  under  siege  was  successful  and  that  in  total  the  UN was  able  to  give
humanitarian assistance to less than 10% of people in hard-to-reach areas and
only to  about  1% of  those in  besieged areas133.  The exhausted population has
turned to eat grass, zoo animals, dogs and cats134, with some consequent cases of
food poisoning. Without electricity, running water and fuel, civilians have burned
furniture  and  even  trash  for  heat  and  cooking135. Hundreds  have  died  from
starvation.  Among  the  most  brutal  cases  of  siege,  there  are  those  of  Madaya
(Damascus), enforced by the Syrian troops and Hezbollah in June 2015: here, to
prevent civilians from fleeing and aid from entering, the attackers buried anti-
personnel  mines  along  the  perimeter  of  the  town,  causing  dozens  of  civilian

128 “Sieges  are  imposed  in  a  coordinated  manner.  Soldiers  at  checkpoints  regularly  conduct
arbitrary arrests, confiscate food and other basic supplies, and prevent sick and wounded persons
from seeking medical attention. [..] The protracted denial of humanitarian aid, including food,
has  led  to  malnutrition  and  starvation.  The  use  of  starvation  as  a  method  of  warfare  is
prohibited”, UN Doc. A/HRC/27/60,  ibid., p. 20, para. 123. 

129 Ibid., p. 6, para. 27.
130 Ibid., p. 31, para. 5.
131 Ibid., p. 6, para. 27.
132 Ibid., p. 20, para. 133.
133 S.  O’BRIEN,  Statement  to  the  Security  Council  on  Syria,  Office  for  the  Coordination  of

Humanitarian Affairs, New York, 01/27/2016. 
134 UN Doc A/HRC/31/68, ibid., pp. 17-18, para. 123. 
135 Ibid., p. 17, para. 124. 
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casualties136. UN convoys have been able to enter only rarely and often the Syrian
government confiscates food and medicine from the convoys. For example, on
May 12,  2016  Syrian  authorities  prevented  a  joint  UN,  Red  Cross  and  Red
Crescent convoy full of medicines and food directed to Daraya (Damascus) from
reaching its destination, despite earlier assurances by the Syrian government that
it would have been allowed to pass. On June 1, five trucks containing powdered
milk and vaccines, but not food, were allowed to enter the city, marking the first
delivery of aid to the besieged suburb in more than three and a half years. On June
9, the convoy could also deliver food. The next day, government forces shelled
Daraya,  killing  two  civilians  who  were  in  line  waiting  to  receive  aid,  thus
interrupting  the  distribution  by  the  UN137.  Deliberately  starving  the  civilian
population, preventing the distribution of food and medicine, may also fall under
the definition of extermination according to art. 7(2)(b) St-ICC, which among the
criminal  offenses  that  materialise  the  crime  of  extermination  includes  “the
intentional infliction of conditions of life,  inter alia the deprivation of access to
food  and  medicine,  calculated  to  bring  about  the  destruction  of  part  of  a
population”. Extermination will be discussed in the next chapter.

The  rebel  front  has  also  resorted  to  siege  on  four  Shiite  towns  under
government control:  Nubul  and Zahra in Aleppo and al  Fu’ah and Kafriya  in
Idlib. The siege of Nubul and Zahra lasted from July 2012 to February 2016 and
was carried out by Islamist and FSA factions, which cut off electricity and water
and  prevented  aid  from  entering,  trapping  45,000  people138.  The  Shiite
communities of these two towns,  embedded in a Sunni area,  were accused of
hosting government troops, who used to launch their attacks on opposition areas
from there. The rebels responded to such attacks by imposing a siege, broken in
February  2016  when  the  government  offensive  on  Aleppo  began.  A similar
scenario  occurred  in  al  Fu’ah  and  Kafriya,  under  siege  from March  2015  to
December  2016  by  the  Army of  Conquest  and  the  Nusra  Front,  which  have
indiscriminately  bombed  them  with  artillery.  In  January  2016  a  UN  convoy
reached al Fu’ah and Kafriya following an agreement providing that the regime
would grant access to another convoy in Madaya. The only town besieged by ISIS
is Deir ez Zor, in the desert located in eastern Syria. The city is in the hands of the
regime and more than 200,000 people have been besieged by ISIS since March
2014. The difference between this and all the other sieges on Syrian territory is
that  here  the  Syrian  Air  Force  periodically  airdrops  tons  of  UN aid  into  the
besieged neighborhoods139. Although this siege interests one single city, it is the
siege that traps the largest number of civilians in one place.

                             3.3.5.  Attacks against humanitarian missions.

Art.  8(2)(b)(iii)  and 8(2)(e)(iii)  St-ICC reproduce literally the same war
crime of attack against humanitarian missions, respectively in international and

136 Ibid., para. 120. 
137 UN Doc. A/HRC/33/55, ibid., p. 8, para. 35.
138 UN Doc A/HRC/25/65 of February 12, 2014, p. 21, para. 141. 
139 UN News Centre, UN food aid reaches besieged Syrian city of Deir Ezzor by air, 04/10/2016. 
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internal conflicts, understood as deliberate attack “against personnel, installations,
material, units or vehicles involved in a humanitarian assistance or peacekeeping
mission in accordance with the Charter of the United Nations, as long as they are
entitled to the protection given to civilians or civilian objects under IHL”140. In
Syria,  many humanitarian relief  missions  and distributions  of  aid came  under
attack,  by plane  and artillery bombardments  as  well  as  by snipers.  The  most
egregious case is probably the aerial bombing, which occurred on September 19,
2016, of a joint UN, Red Cross and Red Crescent convoy consisting of 31 trucks
that had to deliver humanitarian aid to the besieged population of eastern Aleppo.
In opposition-controlled Urum al Kubra, western Aleppo, the convoy was targeted
along with the nearby Red Crescent warehouse where the volunteers were about
to unload the aid: 18 people were killed, among them 12 humanitarian workers,
including the director of the Red Crescent, Omar Barakat, and at least 48 people
were injured. Calling it a war crime, the UN suspended all the convoy activities
on the ground141. The then UN Secretary-General Ban Ki-Moon decided on the
establishment  of  an  internal  organ  of  the  United  Nations  to  conduct  an
independent investigation on the bombing of the convoy in Urum al Kubra142,
while the UN Council for Human Rights passed a resolution on October 20, 2016
calling on the Commission of Inquiry to conduct a special investigation on the
Aleppo  events  to  identify  those  responsible143,  considering  that  remains  of
Russian-made bombs were found on the site of the air strike on the convoy144. The
final report issued on December 21, 2016 by the UN Board of Inquiry which led
the investigation, concluded that “information existed to the effect that the Syrian
Arab Air Force was highly likely to have perpetrated the attack and, furthermore,
that  the attack had been carried out  by three Syrian Mi-17 model  helicopters,
followed by three unnamed fixed-wing aircraft, with a single Russian aircraft also
suspected  of  being  involved”145.  A  similar  conclusion  was  reached  by  the
Commission  of  Inquiry  which,  analysing  the  air-ground  missiles  used  in  the
attack, all Russian-made but possessed by the Syrian forces, and noting that at the
time of the attack only Syrian aircrafts were flying in the area, responsible for the
attack would be the Syrian Air Force. This would, according to the Commission,
amount to the war crime of  deliberate attac against humanitarian missions, of
denial of humanitarian aid and deliberate attack on civilians146.

In December 2016 vehicles of the Red Crescent trying to evacaute civilians
from eastern Aleppo also came under attack: Hezbollah militias and Iranian troops
repeatedly fired at the vehicles of the rescue mission executing civilians, arresting

140 This criminal offense actually overlaps to a large extent with the crime of attack against the
civilian population and with war crimes against individuals. See G. WERLE, ibid., p. 511.

141 UN News Centre, UN officials condemn attacks against aid convoy and warehouse in rural 
Aleppo, 09/20/2016. 

142 Secretary-General Will Establish Internal Board of Inquiry to Probe Attack on United Nations-
Syrian Arab Red Cross Relief Convoy, UN Doc. SG/SM/18166 of September 20, 2016. 

143 General Assembly, UN Doc. A/HRC/S-25/L.1 of October 20, 2016, p. 3, para. 13.
144 E. HIGGINS, Confirmed : Russian Bomb Remains Recovered from Syrian Red Crescent Aid 

Convoy Attack, Bellingcat, 09/22/2016. 
145 Security Council, UN Doc S/2016/1093 of December 21, 2016, p. 8, para. 39. 
146 UN Doc A/HRC/34/64, ibid., p. 18, paras. 86 ff. 
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many  and  injuring  some  humanitarian  workers147;  in  the  same  days,  in  one
occasion, even the Jund al Aqsa jihadist group attacked the Red Crescent vehicles
evacuating civilians from al Fu’a and Kafraya, setting them ablaze but without
causing victims148. Even the UN monitors of the UNSMIS mission that entered
into Syria in 2012 were attacked, especially by gunfire. In the early days of the
mission, in early June, the monitors were shot at and attacked at least 10 times by
crowds of regime supporters,  hostile to the UN mission. As a result,  nine UN
vehicles were damaged.  The peak was reached on June 12,  2012 when a UN
convoy  directed  to  al  Haffa  (Latakia)  was  stopped  and  attacked  by  pro-
government protesters, before being shot at by unknown gunmen149. Due to the
repeated attacks on convoys, the mission was aborted in August of the same year.

    3.4-     War crimes  related to the use of prohibited means of warfare.

By “prohibited means of warfare” it is meant all those weapons that are
indiscriminate  by  their  nature,  that  cannot  be  directed  at  a  specific  military
objective or whose effects cannot be limited150,  as well as any weapons which
cause  unnecessary suffering  or  prolonged damage  to  the  natural  environment.
Their ban, valid both in international and internal conflicts, is supported by the
customary rule of IHL which prohibits indiscriminate attacks against civilians. 

                                         3.4.1.  Cluster munitions.

Cluster  munitions  are  conventional  weapons  designed  to  disperse  or
release, upon blast, up to 644 explosive submunitions, each weighing less than 20
kilograms, and include those explosive submunitions, called bomblets151.  Their
use is prohibited under the 2008 Convention on Cluster Munitions, but neither
Syria nor Russia, the two countries that are employing this kind of munitions in
the conflict, have ratified it. Nonetheless, the indiscriminate use of such weapons
still constitutes a war crime, because they do not distinguish between military and
civilian  targets  and  in  Syria  they are  directed  against  the  civilian  population.
Cluster bombs are a serious threat to civilians not only for their wide range and
the  high  destruction  they  cause,  but  also  because  they  leave  behind  many
unexploded munitions. The use of these weapons in Syria has been documented
since mid 2012. According to the Cluster Munition Coalition, between July 2012
and July 2014 there were 249 attacks with cluster bombs, and between 2012 and
the end of 2015 the victims of these attacks were 2,221152.  Human Rights Watch
documented,  between  September  30  and  December  14,  2015,  at  least  20  air
strikes with cluster bombs, identifying seven types of bombs, two of which had
never  been  used  in  Syria  before  September  30,  i.e.  before  the  Russian  direct

147 Hezbollah and Iranians hold up convoys fleeing Aleppo says witness, Euronews, 12/16/2016. 
148 M. CHULOV, Aleppo evacuations resume after buses attacked and burned, The Guardian, 

12/19/2016. 
149 Security Council, UN Doc. S/2012/523 of July 6, 2012, p. 11, para. 56. 
150 Art. 51(4) of Protocol I.
151 Art. 2 of the Convention on Cluster Munitions.
152 Cluster Munition Coalition, Cluster Munition Use in Syria, 2016. 
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intervention into the conflict. These are the air-dropped RBK-500 SPBE cluster
bombs, which descend with a small parachute, and the ground-launched 240mm
3O8 projectiles, both Russian-produced153.  Only in the period between May 27
and July 25, 2016, Human Rights Watch identified 47 attacks with cluster bombs
by the Syrian and Russian Air Forces in rebel-held territories in the north and
west of Aleppo, which killed numerous civilians154. The use of cluster bombs has
indeed  increased  with  the  Russian-Syrian  offensive  on  Aleppo  in  February
2016155, but they are also used in Damascus, Idlib, Homs and Hama. The remains
of these munitions are collected by the Syrian Civil Defence and the video and
photographic evidence is significant156. The use of cluster bombs in Syria by the
Syrian and Russian forces is undeniable and the UN repeatedly condemned it157.

There is no evidence that the rebels possess such weapons: either the air-
dropped ones, since they have no air force, or those that are ground-launched, not
possessing  the  necessary  launchers158.  In  2015  Amnesty  International accused
Russia of having conducted deliberate air strikes on residential areas, also using
cluster bombs, and of having lied about civilian casualties. The report159 focuses
on six attacks  in  Homs,  Idlib  and Aleppo between September  and November
2015, which killed at least 200 civilians and about a dozen fighters. The Russian
Ministry  of  Defense  has  denied  the  use  of  cluster  bombs  accusing  Amnesty
International of lying160. However, these bombs are clearly visible in the videos
released by the Russian Ministry of Defence, recorded in the Hmeymim air base
(Latakia, where the Russian military is based), which show these bombs mounted
on the Russian fighter jets that from there depart for their missions across Syria161.

                3.4.2.  Incendiary bombs: white phosphorus and napalm.

Incendiary  weapons  are  “any  weapon  or  munition  which  is  primarily

153 Human Rights Watch, Russia/Syria: Extensive Recent Use of Cluster Munitions, 12/20/2015.  
154 Human Rights Watch, Russia/Syria: Widespread New Cluster Munition Use, 07/28/2016. 
155 Human Rights Watch, Russia/Syria: Daily Cluster Munition Attacks, 02/8/2016.
156 Particularly accurate is the work of Bellingcat, an investigative reporting platform that collects,

geolocates and authenticates the evidence of the use of certain weapons in the Syrian conflict.
See Bellingcat, Mounting Evidence of Russian Cluster Bomb Use in Syria, 10/06/2015. 

157 See General Assembly, UN Doc A/RES/67/262 of June 4 2013, p. 2; UN Doc A/RES/68/182 of
December 18, 2013, p. 3, para. 2.

158 “It is highly unlikely that rebel forces could acquire the eight-wheeled, 43,700 kilogram launch
vehicle or operate its sophisticated fire control system without significant training or time to
conduct  practice  drills.  There  is  no  video  evidence  or  written  claims  that  any rebel  group
controls any BM-30 launchers, its similarly sized re-supply vehicle, or any 300mm surface-to-
surface  rockets  like the 9M55K rocket”,  Human Rights  Watch,  Syria:  New Deadly  Cluster
Munition Attacks, 02/18/2016 . 

159 Amnesty International, ‘Civilian objects were not damaged’: Russia’s statements on its attacks 
in Syria unmasked, 12/23/2015. 

160 Russian Ministry of Defence,  Russian Defence Ministry commented on briefing of Amnesty
International and summed up results of operation carried out by the Russian Aerospace Forces
in Syria on December 18-23, 12/23/2015. 

161 Conflict Intelligence Team, Sputnik, RT and Russian MoD expose cluster bombs at Hmeymim 
airbase, 01/7/2016; Bellingcat, Cluster Bombs Used in Talbiseh, Homs, Match Type Seen at 
Russia’s Syrian Airbase, 02/8/2016. 
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designed to set fire to objects or to cause burn injury to persons through the action
of  flame,  heat,  or  combination  thereof,  produced by a  chemical  reaction  of  a
substance delivered on the target”162. Napalm and white phosphorus are the main
substances used for incendiary bombs.  They cause deep burns,  even up to the
bone, and may be accompanied by difficulty in breathing because of the heat.
They are  conventional  weapons whose use is  not  prohibited  per  se,  but  their
indiscriminate use or their use against civilians or in their proximity is. Syria has
not ratified the Convention on Prohibitions or Restrictions on the Use of Certain
Conventional Weapons Which May be Deemed to be Excessively Injurious or to
Have Indiscriminate Effects, nor its Protocol III on Prohibitions or Restrictions on
the  Use  of  Incendiary  Weapons163,  but  Russia  has.  In  any  case,  the  use  of
incendiary weapons is also governed by the rules of customary IHL regarding the
prohibition of indiscriminate attacks against civilians and of the use of methods of
warfare that cause unnecessary suffering, so they are prosecutable as war crimes.

The use of these weapons against the civilian population in Syria has been
widely  documented  since  2012  through  massive  video  and  photographic
evidence, through the medical reports of the victims and through countless eye-
witnesses164. Syria is not known for being a producer or exporter of incendiary
weapons and the size of its arsenal is unknown; however, it is believed to be of
Soviet  origin.  Initially used by the Syrian  armed forces  (in  2013 napalm was
dropped  by  Syrian  government  aircraft  over  Aleppo  and  Deraa165),  with  the
Russian intervention also the Russian Air Force started to employ them: in 2016
air  strikes  with  white  phosphorus  over  densely  populated  rebel-held  areas,
particularly Aleppo and Idlib, have increased sharply;  war remnants show that
these  weapons  are  Russian-made166.  In  2014,  the  Commission  of  Inquiry
concluded  that  Syrian  government  forces  used  incendiary  weapons  against
civilians  in  Aleppo,  causing  superfluous  injury  and  unnecessary  suffering,  in
violation of IHL167. In particular, the Commission found that on August 26, 2013 a
Syrian fighter jet dropped two incendiary bombs on Urum al Kubra (Aleppo), one
of  which  hit  a  school,  killing  many civilians,  mainly  children.  Although  the
Commission  has  failed  to  identify  the  substance  used,  it  concluded  that  the
wounds are compatible with those caused by napalm168 and stated that “by using

162 Art. 1 of Protocol III on Prohibitions or Restrictions on the Use of Incendiary Weapons. 
163 Although in 1972 Syria voted in favor of a UN resolution in which 99 countries recognised the

indiscriminate nature of incendiary weapons and their effect in causing unnecessary suffering,
deploring their use in all conflicts, whether international or not. See General Assembly, General
and Complete Disarmament (A), UN Doc. 2932 (XXVII) of November 29, 1972, p. 16. 

164 In 2012 such attacks were documented for example in Daraya and Babila (Damascus), Maarat
al-Numan (Idlib) and Qusair (Homs). See Human Rights Watch,  Syria: Incendiary Weapons
Used in Populated Areas, 12/12/2012. 

165 Violations Documentation Center in Syria, A Special Report on the Use of Incendiary Bombs In
Aleppo and Dara’a Governorates: Burning to Death, 2013. 

166 H. A. KHATIB, New Evidence of Russian Incendiary Bombs Used in Attacks Against Civilians 
in Duma, Bellingcat, 10/25/2016. 

167 UN Doc A/HRC/25/65, ibid., p. 1. 
168 “While it remains unclear what flammable material was used, the bomb caused napalm-like

effects. Victims, some of whom did not survive, were disfigured, with second and third-degree
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incendiary bombs in the Urum al Kubra school incident, the Government violated
rules  of  IHL  prohibiting  the  use  of  weapons  that  cause  superfluous  injury,
unnecessary suffering or that are indiscriminate by nature”169, which may amount
therefore to a war crime. Incendiary substances are also used for barrel bombs.

                                                 3.4.3.  Barrel bombs.

Barrel bombs are large metal barrels filled with explosive, often TNT, with
flammable substances, sharp metal objects such as splinters and nails, as well as
with  toxic  gases  such  as  chlorine  gas.  As  established  by the  Commission  of
Inquiry, they are indiscriminate and prohibited weapons under IHL170. They can
weigh between 250 and 500 kg and are released indiscriminately by government
helicopters over rebel-held areas. According to James Lemesurier, a member of
the Syrian Civil Defence, a barrel bomb is equivalent to an earthquake with a 7.6
magnitude171 and according to  Human Rights Watch estimates, barrel bombs are
the weapon that kills civilians in the Syrian conflict the most172. In February 2014,
the  UN Security  Council  unanimously passed  a  resolution  that,  among  other
things,  condemned  the  indiscriminate  use  of  barrel  bombs  and  called  for  the
cessation of their use because they are indiscriminate weapons that affect civilians
and  cause  unnecessary  suffering,  in  full  violation  of  the  IHL  principles  of
distinction  and  proportionality173.  In  June  2015,  the  UN  Council  for  Human
Rights  adopted  a  resolution174 condemning  the  bombing  tactics  of  the  Syrian
regime, especially the indiscriminate use of ballistic missiles and barrel bombs.
The Syrian regime responded by defining the use of these weapons a “technical
issue” and denouncing the Council’s lack of competence to enact resolutions on
this issue175. In February 2015 the Commission of Inquiry also documented the
indiscriminate  use  of  these  weapons  against  civilians  with  an  evident  and
dramatic escalation from 2012 to 2015, noting that “the first reported use of barrel
bombs was in August 2012 in Homs city. It was not, however, until mid 2013 that
government forces began an intense campaign of barrel bombing of Aleppo city
and governorate.  Throughout  2013,  2014 and into  2015,  the  Government  has
made  liberal  use  of  barrel  bombs.  These  makeshift  explosive  containers  have
caused thousands of civilian casualties. Barrel bombs are regularly dropped on
crowded areas, such as bakery lines, transportation hubs, apartment buildings and

burns on up to 80% of their bodies, and suffered extreme pain”, ibid., p. 19, para. 2(130). 
169 Ibid., para. 2(131).
170 “The use of barrel bombs is indiscriminate. In areas where armed group fighters were present,

Government forces treated clearly separate and distinct military objectives located in densely
populated areas with high concentrations of civilians, as a single military objective. The use of
barrel  bombs in this  context  amounts  to  ‘area bombardment’,  prohibited under  international
humanitarian law”, UN Doc A/HRC/25/65,  ibid., p. 50, para. 4. See also P.S. PINHEIRO, The
use  of  barrel  bombs  and  indiscriminate  bombardment  in  Syria:  the  need  to  strengthen
compliance with international humanitarian law, Geneva, 03/12/2015, p. 4. 

171 S. GUPTA, White Helmets bring civilian aid to Syria’s conflict, CNN, 05/27/2015. 
172  K. ROTH, Barrel Bombs, Not ISIS, Are the Greatest Threat to Syrians, ibid.
173 Security Council, UN Doc. S/RES/2139 of February  22, 2014, p. 3, para. 3. 
174 General Assembly, UN Doc A/HRC/29/L.4 of June 29, 2015, p. 2. para. 7. 
175 T.  MILES,  Syria  rejects  U.N.  criticism  of  barrel  bombs,  says  'technical'  issue,  Reuters,

07/2/2015. 
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markets.  Aid  distributions  have also  been targeted”176.  In  October  2015,  three
members of the then Security Council (France, UK and Spain) proposed a draft
resolution on barrel bombs that called for their ban, but it was rejected by the
Russian veto. There are numerous videos showing Syrian soldiers in helicopters
dropping  barrel  bombs  on  the  residential  areas  of  rebel-held  territories 177.  As
denounced by many NGOs, including  Amnesty International,  the use of barrel
bombs constitutes a war crime178. Being hand-made weapons, barrel bombs have a
very low cost, less than 20,000 Syrian pounds ($75), according to the account of a
worker of a barrel bomb factory located in Banyas179, in the alawite enclave; so
their use has spread rapidly: the lowest cost for the maximum destruction.

                     3.4.4.  Chemical weapons: Sarin and the Ghouta attack.

Chemical  weapons  are  weapons  of  mass  destruction  and  their  use  is
prohibited both in international and internal armed conflicts, according to both the
Chemical Weapons Convention180 and customary law181. As seen in the previous
chapter,  Syria  has  ratified  the  Protocol  for  the  Prohibition  of  the  Use  of
Asphyxiating,  Poisonous  or  other  Gases,  and  of  Bacteriological  Methods  of
Warfare and the Convention on Chemical Weapons; however, the use of chemical
weapons has been documented several times by the UN.

The most egregious case of large-scale chemical attack that took place in
Syria is the sarin attack in eastern Ghouta (Damascus) occurred on August 21,
2013  between  2  and  5  a.m.,  when  nearly 1,400  people,  including  about  400
children, were poisoned to death182. Sarin is a nerve gas that affects the nervous
system and causes coma and suffocation183. Ghouta was under FSA control, which
in July 2012 had conducted a succeful offensive on Damascus taking control of
some  areas  surrounding  the  capital,  including  Ghouta,  threatening  the  Assad
regime as never before. The government denied any responsibility in the chemical
attack and accused the rebels.  The FSA and the civilians of Ghouta, however,
accused the regime of having used chemical weapons to crush the opposition near
Damascus.  The  UN  immediately  opened  an  investigation  with  a  fact-finding
mission – which was already in Damascus on August 21 to investigate other cases
of chemical  weapons use in  Khan al  Assal  and Sheik Maqsood (Aleppo)  and

176 UN Doc A/HRC/28/69, ibid., p. 4, para. 1(14).
177 E. HIGGINS, A Brief Open Source History of the Syrian Barrel Bomb, Bellingcat, 07/8/2015.
178 Amnesty International, Death Everywhere: War Crimes and Human Rights Abuses in Aleppo, 

London, 2015, p. 57. 
179 The Barrel Bomb Plant: Uncovering Assad’s Secret Factory, The Syrian Observer, 05/28/2015.
180 “Each State Party to this Convention undertakes never under any circumstances: [..] (b) To use

chemical weapons”, art. 1(b) of the Chemical Weapons Convention.
181 ICTY, Prosecutor v. Tadić, ibid., para. 120 ff.
182 According to  Doctors Without Borders, in just 3 hours their hospitals received 3,600 people

with  symptoms of  neuro-intoxication,  as  emerges  in  the videos  recorded that  night  by eye-
witnesses.  See  Doctors  Without  Borders,  Syria:  Thousands  suffering  neurotoxic  symptoms
treated in hospitals supported by MSF, 08/24/2016. See also the documentary Death Congestion,
produced by Loqman Sief in September 2014. 

183 See Schedule I of the Chemical Weapons Convention.
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Saraqeb (Idlib) – and confirmed the use of chemical weapons in the September
2013  report184.  The  mission  interviewed  survivors,  doctors,  nurses  and  rescue
workers, collected many samples (urine, hair, blood, soil, metal, etc …), including
fragments  of  the  missiles  used,  then  analysed  them in  the  laboratories  of  the
Organization for the Prohibition of chemical Weapons (OPCW), which confirmed
the use of sarin nerve gas dropped through Russian-made185 surface-to-surface
missiles186.  Based  on  the  orientation  of  impact  craters,  the  investigation  team
concluded that the direction of the missile launch was Northwest187. The report
states that of the 5 missiles launched on August 21 only two allows to calculate
the  trajectory:  the  1st and  4th,  respectively launched  on  Moadamiyah  and  Ein
Tarma. The 1st has an angle of 35° and an azimuth of 215°, while the 4 th has an
angle  of  285°  and an  azimuth  of  105°188.  The  report  is  limited  to  giving  the
ballistic data without interpreting them, because the purpose of the mission was to
ascertain the use of chemical weapons, not to establish who had used them189.
Nonetheless, from the details that emerge from the report and from the ballistic
missile trajectories190 it is possible to identify the launch site. Among the most
accurate independent works are those by  Human Rights Watch191 and the  New
York Times192,  which both conclude that tracking back the launch site, the only
possible result is the 104th Brigade of the Republican Guard, one of the Syrian
government bastions, on Mount Qasioun, a place where the Presidential Palace,
the  Republican  Guard  and  the  infamous  4 th Army  Division  (led  by  Assad’s
brother, Maher) are located. Mount Qasioun is one of the strongholds more firmly
in the hands of the regime, where government troops launch their attacks on rebel
areas. The same UN General Assembly in a 2013 resolution wrote that the report
of  the  UN investigation  team “provides  clear  evidence  that  surface-to-surface
rockets were fired on 21 August from Government-held territory into opposition
areas,  using  professionally  made  munitions  containing  Sarin”193,  implicitly
confirming the responsibility of the regime.  The argument put  forward by the
Syrian government and its ally Russia is that rebels used Sarin to justify a US
military intervention, which indeed seemed to be imminent after the attack. But if
so, it should at least be explained not only how the rebels would have been able to
steal  nerve gas from the regime,  but  also how they managed to penetrate the
stronghold  of  government  troops  and  self-launch  sarin194.  To  this  regard,  the

184 Report on the Alleged Use of Chemical Weapons in the Ghouta Area of Damascus on 21 
August 2013, UN Doc. A/67/997 and S/2013/553 of September 16, 2013, p. 2. 

185 Ibid., p. 21. The missiles had this Russian inscription on their shells: Г И Ш 4 25-67-179 К.
186 Ibid., pp. 7-8.
187 Ibid., p. 22.
188 Ibid., p. 26.
189 B. KI-MOON, Secretary-General’s press conference prior to the opening of the 68th session of

the General Assembly, 09/17/2016. 
190 Human Rights Watch, Dispatches: Mapping the Sarin Flight Path, 09/17/2013.
191 Human Rights Watch, Attack on Ghouta: Analysis of Alleged Use of Chemical Weapons in 

Syria, USA, September 2013.
192  C.J. CHIVERS, U.N. Data on Gas Attack Point to Assad’s Top Forces, The New York Times, 

09/17/2013.
193 UN Doc A/RES/68/182, ibid., p. 3, para. 1. 
194 In  fact,  the  Commission of  Inquiry concluded that  “the evidence available  concerning the
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statement of prof. Ake Sellstrom, head of the UN mission, is useful because he
admitted in an interview that the Syrian regime has produced no evidence to back
their  claim  on  rebels’ responsabilities195.  In  September  2013  a  military
intervention in  Syria  seemed imminent,  and  it  was  only averted by the  silent
Israeli proposal, taken up officially by Russia, to dismantle its chemical arsenal
consensually  with  Damascus.  On  September  14,  2013,  under  international
pressure,  Syria  ratified the Chemical  Weapons Convention and the process  of
elimination of its arsenal began. 

In December 2013, the UN released a final report on 16 chemical attacks
documented  before  and  after  August  21,  of  which  only  seven  had  been
investigated, without assigning any blame. However, in some of these attacks, like
the one of April 29, 2013 in Saraqeb (Idlib) and the one of April 13, 2013 in Sheik
Maqsood (Aleppo), the alleged gas was dropped, according to eyewitnesses, by
Syrian  army helicopters  (which  was  the  only force  in  Syria  to  have  aviation
then)196.  More doubts remain on the case of Khan al Assal, then controlled by
Syrian troops. The UN team was unable to carry out an investigation on the spot
because of the refusal of government authorities to grant access, so they could not
gather environmental or biological samples nor retrieve fragments of the missiles
used. It is the only case that also Russia looked into, producing a 100-page report
in which it accused the rebels of using sarin gas against Syrian troops. The report
was  never  published  but  was  delivered  to  Ban  Ki-Moon  and  was  partially
explained by the Russian embassy in the UK197. The UN team, however, wrote in
the  final  report  that  it  could  not  confirm  the  use  of  sarin  independently198.
Regarding the case of Ghouta, the final report confirms the use of sarin gas199.

nature,  quality  and  quantity  of  the  agents  used  on  21  August  [2013]  indicated  that  the
perpetrators likely had access to the chemical weapons stockpile of the Syrian military, as well
as  the  expertise  and  equipment  necessary  to  manipulate  safely  large  amounts  of  chemical
agents”, UN Doc A/HRC/25/65, ibid., p. 19, para. 1(128). 

195 “If you try the theory that it was the opposition that did it, it is difficult to see how it was
weaponised. Several times I asked the government: can you explain – if this was the opposition
– how did they get hold of the CW? They have quite poor theories: they talk about smuggling
through Turkey, labs in Iraq and I asked them, pointedly, what about your own stores, have your
own stores being stripped of anything, have you dropped a bomb that has been claimed, bombs
that can be recovered by the opposition? They denied that. To me it is strange. If they really
want to blame the opposition they should have a good story as to how they got hold of the
munitions, and they didn’t take the chance to deliver that story”, G. WINFIELD, Ake Sellstrom,
Chief UN weapons inspector in Syria, tells Gwyn Winfield about the challenges of doing a CWA
inspection in the twenty-first century, CBRNWorld, New York, February 2014, p. 10. 

196 To this regard, the report says: “Syrian government officials said they have no information to
offer on the alleged incident”, UN Mission to Investigate Allegations of the Use of Chemical
Weapons in the Syrian Arab Republic, Final report, UN Doc, December 2013, p. 79. 

197 V. CHURKIN, Press statement by H.E. Ambassador Vitaly Churkin, Permanent Representative
of the Russian Federation to the United Nations,  on the use of chemical weapons in Syria ,
07/10/2013. 

198 “The  Russian  Federation  presented  the  UN  Mission  with  its  own  report  relying  on
environmental samples collected by a Russian investigation team, which found remainders of
Sarin.  The  UN Mission  studied  the  report  but  could  not  independently verify the  chain  of
custody  for  the  sampling  and  the  transport  of  the  samples”,  UN  Mission  to  Investigate
Allegations of the Use of CW in the Syrian Arab Republic, Final report, ibid., p. 12, para. 58.

199 Ibid., p. 19 and p. 43 ff.
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Relevant  is  the  testimony of  Brigadier  General  Zaher  al  Saket,  former
commander and chemical weapons officer in the 5th Division of the Syrian army,
who defected in March 2013 and who now works with the OPWC mission. He
revealed200 the chain of command behind the use of chemical weapons and that
the orders are to use them in those areas in opposition hands where the army is
unable to eradicate the enemy. Al Saket also revealed that he was ordered to use
chemical weapons three times, the first of wich in October 2012. The order to
release  poison  gas  on  Sheikh  Maskeen,  Herak  and Busra  (in  the  province  of
Deraa) came from Brigadier General  Ali Hassan Ammar, but  al Saket did not
execute the orders and replaced the mixture of phosgene and chlorine gas that he
was supposed to use with a harmless water-based mixture201. The third time was
in January 2013, but his supervisor became suspicious about the lack of victims
after the attacks, so al Saket was forced to flee to Jordan. As of September 2013,
according to al Saket, chemical attacks by the regime had been 34202. To clarify
these  dynamics  for  the  present  study,  an  interview with  OPCW officials  was
requested  in  June  2016,  but  due  to  the  confidentiality  of  the  topics  the
authorisation was denied.
                                                 3.4.5.  Chlorine bombs.

Chlorine gas is a chemical agent, an asphyxiating gas specifically, which
also has  a  civil  use.  It  is  used as a disinfectant  and as  a  substance for  water
purification in various productions,  such as plastic,  cellulose,  paper,  pesticides
and even in the pharmaceutical industry. However, when used as a weapon it falls
within  category of  prohibited  means  of  warfare  and its  use  constitutes  a  war
crime203. Once inhaled, chlorine gas turns into hydrochloric acid, one of the most
corrosive  existing  substances,  and  causes  burns  and  internal  corrosion  of  the
lungs,  which  get  filled  with  liquid  leading  to  death  by suffocation.  After  the
Ghouta attack, the use of chemical weapons in Syria did not stopped: in August
2014, the UN Council for Human Rights concluded that the Syrian Air Force had
dropped bombs  with  chlorine  gas  over  rebel-held  Idlib  and  Hama  on several
occasions204. In April 2014 an OPCW fact-finding mission was established. In its

200 P. SANDS and S. MAAYEH, Syrian army defector tells of dozens of chemical attacks,  The
National, 09/16/2013. 

201 R. SPENCER, Assad has ordered the use of chemical weapons 34 times, transferred stock to
Hezbollah, Syrian defector says, The Telegraph, 09/22/2013. 

202 K. CONCORAN,  Assad ordered me three times to gas my people but I couldn't do it,  says
former Syrian weapons chief, The Daily Mail, 09/22/2013. 

203 Art. 8(b)(xviii) St-ICC.
204 “Government forces attacked civilian-inhabited areas in Idlib and Hama governorates: Kafr

Zeita on 11, 12, 16 and 18 April, Al-Tamana’a on 12, 18 and 29 April and Tal Minnis on 21
April 2014. Witnesses saw helicopters drop barrel bombs and smelled a scent akin to domestic
chlorine immediately following impact.  Accounts of victims,  and of medical  personnel  […]
provide descriptions of symptoms compatible with exposure to chemical agents […] Chlorine
gas is a chemical weapon as defined in the Convention on the Prohibition of the Development,
Production, Stockpiling and Use of Chemical Weapons and on Their Destruction, of 1992. The
use  of  chemical  weapons  is  prohibited  in  all  circumstances  under  customary  international
humanitarian law and is a war crime under the Rome Statute of the ICC. Reasonable grounds
exist to believe that chemical agents, likely chlorine, were used on Kafr Zeita, Al-Tamana’a and
Tal Minnis in eight incidents within a 10-day period in April. There are also reasonable grounds
to believe that those agents were dropped in barrel bombs from government helicopters flying
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September 2014 report it  confirmed the use of chlorine gas in northern Syria,
peaking in August205. On March 6, 2015 even the Security Council approved, with
incredible unanimity, Resolution S/RES/2209 condemning the systematic use of
chlorine gas and deciding “in the event of future non-compliance with Resolution
2118 to impose measures under Chapter VII of the UN Charter”206, which is the
chapter  ruling  the  use  of  force.  The  use  of  chemical  weapons  has,  however,
continued  with  impunity  and  it  has  become  imperative  to  determine  those
responsible: on August 7, 2015 the Security Council approved a Resolution in
which the UN-OPCW Joint  Investigation Mechanism (JIM) was created,  with
mandate  to  identify  those  responsible  for  the  chemical  attacks  in  Syria
independently and impartially207. The JIM became operative in November 2015
and so far it has published four reports. The first report of February 2016 sets the
29 confirmed cases of use of chemical weapons in the governorates of Hama,
Idlib and Aleppo on which the mission will focus its investigations208. The second
report of June 2016 updates on the investigations of nine of these cases without
coming to conclusions209. The third report of August 2016, however, publishes the
first conclusions210: in eight of the nine investigated cases, chlorine gas was used
and in one mustard gas was. In almost all of the eight cases of chlorine gas, the
report states that at the time of the attacks there were helicopters flying in sky.
The investigation team has repeatedly called on the Syrian Air Force to provide
flight  logs,  but,  according to  the report,  these  were never  given211.  The report
excludes any responsibilities of the rebels, claiming that the small drones at their
disposal are not compatible with the dropped chlorine bombs, and confirms that
the rebels could not have had access to helicopters. The report, however, manages
to  identify  those  responsible  for  three  of  the  examined  cases.  The  first  in
Talmenes (Idlib) on April 21, 2014 and the second in Sarmin (Idlib) on March 16,
2015, both with chlorine gas dropped by helicopters of the Syrian armed forces;
the third in Mare’a (Aleppo) on August 21, 2015 with mustard gas launced by
ISIS against the FSA and the civilians of Mare’a (north of Aleppo). In the other
cases,  although  most  of  the  attacks  have  taken  place  in  conjunction  with
bombings by the Syrian Air Force, the JIM has not found sufficient evidence to
determine the cause-and-effect relation. The fourth report of October 2016 was
able to determine those responsible for just one attack, that in Qmenas (Idlib) on
March 16, 2015 with chlorine gas by a helicopter of the Syrian armed forces212.
For the other cases, the JIM has again called on the Syrian government to provide
the names of the specific units of the Syrian armed forces or any entity outside the
armed forces which could have operated flights at the time of the attacks, but the

overhead.”, General Assembly, UN Doc. A/HRC/27/60, ibid., p. 19. 
205 OPCW, OPCW Fact Finding Mission: “Compelling Confirmation” That Chlorine Gas Used as

Weapon in Syria, 09/10/2014. 
206 Security Council, UN Doc. S/RES/2209 of March 6, 2015, p. 2.
207 Security Council, UN Doc. S/RES/2235 of August 7, 2015, p. 2, para. 5.
208 Security Council, UN Doc. S/2016/142 of February 12, 2016, p. 10.
209 Security Council, UN Doc. S/2016/530 of June 10, 2016, p. 3. 
210 Security Council, UN Doc. S/2016/738 of August 24, 2016, p. 9.
211  Ibid., p. 10 ff.
212 Security Council, UN Doc. S/2016/888 of October 21, 2016, p. 6, para. 19.
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Syrian  government  has  not  provided  them.  In  light  of  these  conclusions,  on
February  28,  2017,  the  Security  Council  voted  on  a  resolution  calling  for
sanctions against the Syrian government for its use of chemical weapons against
civilians.  The  resolution,  drafted  by the US,  the  UK and France,  would have
banned the sale of helicopters to Syria and would have led to sanctions against 11
Syrian  commanders  or  officials.  It  was  rejected  by the  Russian  and  Chinese
double veto. Russia has justified the veto by saying that similar sanctions would
be “totally inappropriate” and “would only hurt or undermine confidence”, while
China said that they are premature “because the investigation is still ongoing”213.
However, the resolution was based on the cases on which the investigations by the
competent bodies have already been concluded, namely the chlorine gas attacks
registered and confirmed between 2014 and 2015214.

Other cases of chlorine gas use by government forces that the JIM will
have to investigate occured during the final phase of the recapturing of Aleppo. A
Human Rights Watch investigation documented government helicopters dropping
chlorine in residential areas on at least eight occasions between November 17 and
December 13,  2016.  The attacks,  some of which included multiple munitions,
killed at least nine civilians, including four children, and injured around 200, in
what seemed to be a coordinated military plan215. The Commission of Inquiry has
also documented these cases, analysing the video and photographic evidence, the
medical reports and the testimonies of the survivors: considering that chlorine gas
was dropped by air-delivered bombs, that eyewitnesses confirm that there were
helicopters in the sky at the time of the attacks, and that no Russian aircraft was
operating in the affected areas  at  the time of  the  attacks,  the  Syrian air  force
would be responsible for these attacks, according to the Commission216.

213 Syria war: Russia and China veto sanctions, BBC, 02/28/2017. 
214 However, sanctions have been adopted by the EU: on 20 March 2017, the Council added 4

high-ranking military officials to the list of those targeted by EU restrictive measures against the
Syrian regime for their role in the use of chemical weapons against the civilian population. 

215 “The pattern of the chlorine attacks shows that they were coordinated with the overall military
strategy for retaking Aleppo, not the work of a few rogue elements”, said Ole Solvang, Deputy
Emergencies Director at HRW. See Human Rights Watch, Syria: Coordinated Chemical Attacks
on Aleppo, 02/13/2017. 

216 UN Doc A/HRC/34/64, ibid., p. 12, para. 52 ff. 
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CHAPTER  IV  
CRIMES AGAINST HUMANITY AND GENOCIDE IN SYRIA

 
4.1-     Notion of crime against humanity: material and mental elements.

Crimes  against  humanity  are  crimes  committed  against  the  civilian
population which are not sporadic or isolated, but are on a large scale and part of
a government policy (or a policy of those who have a real power over a territory).
They are therefore the result of a political project. For their gravity, crimes against
humanity affect the international community as a whole and, according to art. 7
St-ICC,  “are  part  of  a  widespread  or  systematic  attack  directed  against  any
civilian population, with knowledge of the attack”. They can be committed both
by civilians and by the armed forces and it is sufficient to take part in a single
crime of systematic nature to be tried for crimes against humanity. In addition,
there is no need for a causal link with an armed conflict, a link that was unhinged
by the ICTY and ICTR jurisprudence1:  they can in fact be committed both in
peacetime  and  during  war.  From  the  material  point  of  view,  crimes  against
humanity are murder, extermination, enslavement, forcible transfer of population,
unlawful  detention,  torture,  rape,  sexual  slavery,  persecution,  enforced
disappearance, apartheid and other inhumane acts of a similar character (art. 7 (1)
St-ICC).  To  be  considered  crimes  against  humanity  they  must  meet  two
requirements: the first, under art. 7(2)(a) St-ICC, is that they must be part of “a
course  of  conduct  involving  the  multiple  commission  of  acts  referred  to  in
paragraph 1 against any civilian population, pursuant to or in furtherance of a
State  or  organisational  policy to  commit  such attack”2;  the  second is  that  the
attack must be “widespread or systematic”: the notion of “widespread” describes
a quantitative element, whereby the extension can derive from the high number of
victims  and from the  proportion  between the  population  of  the  affected  area,
while the concept of “systematic” describes a qualitative element linked to the
organised  nature  of  the  acts  of  violence3.  For  the  existence  of  a  “systematic
attack” it is not, however, necessary that there be planning: although the concept
of “systematic attack” entails some planning, this is not a requirement to define
the criminal offense, as established by the ICTY in the Kunarac case 4. According
to art. 7 St-ICC there is also a third requirement, namely the political element of
the attack,  which needs  to  be part  of  the  implementation  or  execution of  the
political design of a State or an organisation, meaning the national government or
non-State actors exercising effective control over the territory. For the existence
of a political element there is no need for an official formalisation or statement5,

1 G. WERLE, ibid., p. 307.
2 According  to  the  Elements  of  Crimes  (introduction  to  art.  7,  para.  3),  the  attack  need  not

constitute a military attack, just the multiple commission of acts referred to in art. 7(1).
3 G. WERLE, ibid., p. 316.
4 “Neither the attack nor the acts of the accused needs to be supported by any form of “policy” or

“plan”. [..] It is not necessary to show that they were the result of the existence of a policy or
plan”, ICTY, Appeal Chamber, Prosecutor v. Kunarac, ibid., pp. 29-30, para. 98. 

5 “Such a policy need not be formalised and can be deduced from the way in which the acts occur.
Notably, if the acts occur on a widespread or systematic basis that demonstrates a policy to
commit those acts, whether formalised or not”, ICTY, Trial Chamber, Prosecutor v. Tadić, IT-94-
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nor must it be decided by the highest levels of power: it can be inferred from all
the  circumstances,  including  public  statements  or  propaganda  messages6.  In
addition, there is no need for an expressed encouragement or active promotion of
such crimes by those in power: the tolerance or acquiescence in the face of the
criminal  offenses,  the lack of interest  by the State or its  omission to take the
necessary measures to protect civilians are enough to materialise the crime7. As
for the mental element, the agent’s intent is necessary. As established by art. 7 St-
ICC, the agent acts with the knowledge that the attack is ongoing and that his
conduct is part of the attack; it is not necessary, however, that he is aware of the
details of the plan or the political design behind the attack8.

                     4.1.1.  Illegal detention and enforced disappearance.

Illegal detention (or imprisonment), based on art. 7(1)(e) St-ICC, occurs in
case of “imprisonment or other severe deprivation of physical liberty in violation
of fundamental rules of international law”; as established by customary law and
by the ICTY9, to be a crime against humanity the arbitrary deprivation of freedom
is required, which must  occur regularly,  without due process, and as part of a
widespread  or  systematic  policy  of  attack  against  the  civilian  population.
Enforced disappearance is defined in art. 7(2)(i) St-ICC as “the arrest, detention
or abduction of persons by, or with the authorisation, support or acquiescence of,
a  State  or  a  political  organisation,  followed by a  refusal  to  acknowledge  that
deprivation of freedom or to give information on the fate or whereabouts of those
persons, with the intention of removing them from the protection of the law for a
prolonged period of time”10. Since enforced disappearance implies the deprivation
of  liberty,  it  often  accompanies  the  crime  of  imprisonment.  However,  it  is
characterised by the deliberate  refusal  by the agent  to  provide information on
missing persons or by his deliberate providing false information. 

In Syria, there is a saying that goes: “the mother of the dead can sleep at

1-T, Opinion and judgment, judgment of May 7,1997, p. 239, para. 653. 
6 “This plan, however, need not necessarily be declared expressly. [..]  It may be surmised from

the occurrence of a series of events,  inter alia:  the general historical circumstances and the
overall  political  background  against  which  the  criminal  acts  are  set;  the  establishment  and
implementation of autonomous political structures at any level of authority in a given territory;
the general content of a political  and military programme, as it  appears in the writings and
speeches of its authors; media propaganda; the mobilisation of armed forces; temporally and
geographically  repeated  and  co-ordinated  military  offensives;  links  between  the  military
hierarchy and the political  structure  and its  political  programme;  alterations to  the “ethnic”
composition of populations; discriminatory measures, whether administrative or other (banking
restrictions,  laissez-passer,…);  the  scale  of  the  acts  of  violence  perpetrated,  in  particular,
murders  and other  physical  acts  of violence,  rape,  arbitrary imprisonment,  deportations and
expulsions or the destruction of non-military property, in particular sacral sites”, ICTY, Trial
Chamber, Prosecutor vs. Blaškić , IT-95-14-T, judgement of March 3, 2000, p. 68, para. 204. 

7 G. WERLE, ibid., p. 321.
8 See Elements of Crimes, introduction to art. 7 St-ICC, para. 2; and art. 30 St-ICC.
9 ICTY, Trial Chamber, Prosecutor vs. Kordić & Čerkez, IT-95-14/2-T, judgment of February 26,

2001, para. 302.
10 The classification of this crime stems from the notorious phenomenon of the desaparecidos in

Latin America in the 70s and 80s.
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night, the mother of the disappeared cannot”. Enforced disappearances and illegal
detentions have been in fact well-established practices in Syria for decades11 and
in 2011 they only reached their peak, also because the Syrian Arab Republic has
not  ratified  the  Convention  for  the  Protection  of  All  Persons  from Enforced
Disappearance  and  in  its  penal  code  it  is  not  explicitly  criminalised.  The
Commission  of  Inquiry has  documented  countless  cases  of  imprisonment  and
enforced disappearance since March 2011 and in its  ad hoc report dedicated to
this  crime  it  has  found  that  most  of  the  documented  cases  of  enforced
disappearance  have  been  implemented  by  government  forces  as  part  of  a
systematic policy of repression of the demonstrations12. It has also found a strong
element  of  punishment  in  this  practice:  in  fact,  not  only have protesters  been
subjected to imprisonment and enforced disappearance, but also their families and
friends13, the doctors suspected of treating wounded protesters, the soldiers who
refused to  shoot  demonstrators  and,  in general,  anyone who was perceived as
hostile to the regime, in a policy of complete arbitrariness and impunity14 which is
part of a systematic attack against the civilian population15. In all the documented
cases, missing persons have been tortured while in detention, deprived of the right
to a  fair  trial,  to  legal  assistance and to  have contact  with the  outside world,
including family members, who have been denied information about the fate of
their  loved  ones.  Disappearances  take  place  during  mass  arrests  at
demonstrations,  during  raids,  house-to-house  searches  or  in  public  places,  at
government checkpoints and even in hospitals16, or when family members go to

11 The Assad regime has been resorting to these practices since its rise to power. The phenomenon
reached its peak in the 80s, with the Hama massacre. There are thousands of missing persons in
Syria and the affected families are in the millions. See R. ZIADEH, Years of Fear. The Forcibly
Disappeared in Syria, Freedom House, Washington, D.C, 2007. 

12 Commission  of  Inquiry,  UN  Doc,  Without  a  trace:  enforced  disappearances  in  Syria,  of
December 19, 2013, p. 3, para. 10 ff. 

13 “I participated in such raids many times. One time, we went to a house, looking for two wanted
men. [..] The two men were not at home. We took money and gold, and arrested two women and
three kids: two boys, ages about 15 and 10, and a little girl. The Mukhabarat [Secret Services]
hooded the women and punched them, saying: “We are not going to let you go until the men
return, and now you’ll see what ‘freedom’ is like”, testimony of a deserter formerly deployed in
Bukamal (Deir ez Zor) as part of aerial defence unit MD 1010. See Human Rights Watch, “By
All Means Necessary!”,  ibid., p. 44. See also the testimony attached in the Appendix of S.K.,
Syrian doctor who witnessed the raids in his home village in Aleppo: “At 6 a.m., the attack
started. They checked all the activists’ houses to arrest them. If the activists were not there, they
took their children or their fathers. They stole everything from houses without people. Then,
they burned the houses with phosphor powder so that the houses could not be resided again. On
that one day, around 10 people died, 30 were injured and 70 houses were burned down”.

14 “In the morning of April 12 [2011] we arrived to Bayda. Our orders were to enter the houses and
arrest all males older than 14 years. We raided the houses and took all males to the main square.
We beat them, insulted them, laid them on the ground and stepped on them”, testimony of a
former soldier in the 230th Battalion, 45th Special Forces Regiment. See Human Rights Watch,
“By All Means Necessary!”, ibid., pp. 48-49.

15 “The available accounts indicate a policy targeting civilians executed through various organs of
the Syrian Government, aimed at stifling the protest movement. Enforced disappearances were
employed to instil fear, oppress and assert control over persons taking part in demonstrations
against  the  Government  and  were  undertaken  during  coordinated  attacks  on  the  civilian
population”, UN Doc, Without a trace: enforced disappearances in Syria, ibid., p. 4, para. 17.  

16 Human Rights Council, UN Doc A/HRC/24/CRP.2, Assault on medical care in Syria, 9/13/2013.
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the  authorities  to  seek  information  about  their  missing  relatives,  becoming
themselves victims of enforced disappearance17.  This practice affects also their
families, who are consumed in anguish and pain for not knowing whether their
loved one is alive or dead. The psychological damage, as well as the physical one,
that enforced disappearance inflicts can amount to torture, both for the victims
and their loved ones18; it devastates families and tears the social fabric of entire
communities apart. The authors of enforced disappearance deliberately create a
paralysing uncertainty that leaves families in a limbo of hope and despair. Not
knowing if their loved ones are dead, and if so, where their bodies are19, they can
neither  mourn  them  nor  deal  with  the  loss.  Furthermore,  from  enforced
disappearance stems a “black market” of extortion and corruption: to obtain the
release of or information about their loved ones, many families pay large sums, up
to their entire savings, sometimes just to find out that their loved one is dead 20.
The Commission of Inquiry suggests that it has sufficient evidence to conclude
that  the  illegal  detentions  and  the  enforced  disappearances  carried  out  by
government authorities are part of a widespread and systematic attack against the
civilian population and therefore may amount to a crime against humanity21.

Enforced  disappearance  is  practiced  also  by  the  rebels,  ISIS  and  the
Kurdish YPG. Among the most known cases there is that of four human rights
defenders,  Razan  Zaitouneh,  Samira  al  Khalil,  Wael  Hamada  and  Nazem
Hammadi,  kidnapped  in  Douma  (Damascus)  in  2013  by the  Islamist  brigade
Jaysh al Islam because of their denouncing the human rights violations by Jaysh
al-Islam, and the case of the Jesuit priest Paolo dall’Oglio, subjected to enforced
disappearance  by  ISIS  on  July  29,  2013  in  Raqqa.  In  general,  however,  the
enforced disappearance by non-State groups is not systematic and according to
the Commission of Inquiry it would not be a crime against humanity, rather a war
crime22.  Although there are no precise figures, the Syrian Network for Human
Rights has identified 65,116 people subjected to enforced disappearance between

17 Amnesty International,  Syria:  'Between  prison  and  the  grave':  Enforced  disappearances  in
Syria, 11/5/2015, p. 16. 

18 “The most painful part is the uncertainty regarding his fate. [..] If someone dies, you can grieve
for them, you can try to deal with what happened. [..] I do not understand why they do not tell us
where he is, it is a torture for both the prisoner and the family”, ibid., p. 21 ff.

19 “While information indicates that government agencies retain information on the whereabouts of
thousands of detainees and register their deaths, the practice of informing families in the event
of death is random and irregular. In none of the cases documented did the Government surrender
the body of the victim to the next of kin”, UN Doc A/HRC/33/55, ibid., p. 12, para. 69.

20 Syria: 'Between prison and the grave': Enforced disappearances in Syria , ibid., p. 17 ff. See also
the interview to A.S. in the Appendix: he was released thanks to the payment of a ransom. 

21 “Enforced disappearances are perpetrated as part of a widespread campaign of terror against the
civilian population. [..] Given the geographic spread of the documented cases and the consistent
manner in which abductions and arrests are carried out, there are reasonable grounds to believe
that enforced disappearances were committed by Government forces, as part of a widespread
and systematic attack against the civilian population, and therefore amount to a crime against
humanity”, UN Doc, Without a trace: enforced disappearances in Syria, ibid.,  p. 8, para. 52. 

22 Ibid., p. 5, para. 30. See also the interview in the Appendix to A.S., the Kesh Malek activist who
has worked on a project on enforced disappearance. Of the 400 cases documented by them in 6
months in the governorate of Aleppo, only 10 are attributable to rebels or ISIS.
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March 2011 and August 2015, of which 58,148 are civilians23.

                       4.1.2.  Rape as a weapon of war and method of torture.

Rape is a crime against humanity on the basis of art. 7(1)(g) St-ICC and it
shares  the  same features of rape as a  war  crime which were presented in  the
previous  chapter.  It  is  a  notorious  weapon  of  war  that  has  historically
characterised all conflicts24,  including the one in Syria. Mass rape in Syria has
such  a  systematic  and  widespread  nature  to  satisfy,  as  suggested  by  the
Commission  of  Inquiry in  many of  its  reports25 and  as  reiterated  by the  UN
Secretary General26 and the UN Committee on the Elimination of All Forms of
Discrimination against Women27, the requirements of a crime against humanity,
for which the government front seems to be the main responsible. This is because
rape is instrument of a broader State policy of repression of the peaceful protest
movement, as well as a means for collective punishment and for spreading terror
among the civilian population.  It  is  an instrument of control,  intimidation and
humiliation. Women and girls are the main victims, but also men and boys are.
Since March 2011, women have played a key role in the non-violent movement,
participating in demonstrations, assisting the wounded, distributing humanitarian
aid,  and  with  the  advent  of  the  armed  opposition,  also  bringing  them  food,
medicine or offering shelter to deserters.  Government repression, however, has
not targeted women only because of their direct involvement in the revolution, but
also to put pressure on their families, to discourage them from participating in the
protests or to force opposition members to surrender or,  if already arrested, to
confess. The practice of detaining women, girls and even children has gradually
emerged  as  a  deliberate  tactic  of  extortion  and  collective  punishment,  which
exploits the sensitive cultural issues related to the honour of women28. Although it
is  an underreported social  stigma,  the  testimonies  collected since 2011 are  so
numerous as to provide a dramatic picture of systematicity and impunity. Many
NGOs and the same Commission of Inquiry have documented thousands of rapes
by government forces. For a numerical example, on a small but significant sample

23 Syria: 'Between prison and the grave': Enforced disappearances in Syria, ibid., p. 7.
24 According to  UN estimates,  in Rwanda the victims of rape during the 1994 genocide were

between 100,000 and 250,000, in Sierra Leone during the civil war (1991-2002) over 60,000, in
Liberia (1989-2003) more than 40,000, in former Yugoslavia (1992-1995) about 60,000 and in
the Democratic Republic of the Congo (1998) at least 200,000. See The Outreach Programme on
the Rwanda Genocide and the United Nations, Background Information on Sexual Violence used
as a Tool of War, 2014. 

25 See UN Doc. A/HRC/S-17/2/Add.1, para. 66 ff.; A/HRC/21/50, para. 96 ff.; A/HRC/22/59, para.
104  ff;  A/HRC/23/58,  para.  91  ff.;  A/HRC/24/46,  para.  95  ff.;  A/HRC/25/65,  para.  62  ff.;
A/HRC/27/60, para. 75 ff.; A/HRC/30/48, para. 53, 95 and 169.

26 UN Secretary General, UN Doc A/67/792–S/2013/149 of March 14, 2013, pp. 18-19, para. 86.
27 Committee on the Elimination of All Forms of Discrimination against Women (CEDAW), report

of  the  58th session,  Seeking  Accountability  and  Demanding  Change:  A Report  on  Women’s
Human Rights Violations in Syria Before and During the Conflict, Geneva, July 2014, p. 6 ff. 

28 In Syrian society, the honour and good name of a family is related to the purity of their women,
of which the male members are protectors. Rape, or any violation of their dignity, is an attack on
the entire family and destroys it. Many women, after being raped, were repudiated or in extreme
cases even killed in honour killings,  unfortunately still  practiced in some rural areas of the
country. Others preferred to fake their own death and escape, others took their own lives.
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of 142 rape cases, 64% were committed by Syrian troops, 23% by Shabeeha and
pro-government militias, 2% by the rebels29.

                     4.1.2.1. Mass rape: the case of Homs.

During government raids and massacres, mass rape is common. However,
due to its extension and systematicity, however, the mass rape of Homs stands out
and,  as  mentioned in  chapter  III,  given these characteristics,  according  to  the
Commission of Inquiry, it was a crime against humanity. Homs was one of the
main strongholds of the protest movement and of the Free Syrian  Army (FSA),
besides  being  the  third  Syrian  city for  population  density,  in  2012 it  became
imperative for  the regime to bring Homs under  its  control,  at  all  costs.  From
February to May the city endured indiscriminate shelling and carpet bombing, as
well as ground assaults, raids, arrests, summary executions and mass rapes. In the
search for protesters and dissidents, real or assumed, when the security forces, the
Mukhabarat and the Shabeeha used to break into homes, they did not hesitate to
rape the women and girls inside, including children. For instance, a woman told
Human Rights Watch that during a Shabeeha raid of the home of her neighbour in
the Karm al-Zeitoun neighbourhood, they repeatedly raped the mother, the 12-
year-old daughter and killed the 20-year-old daughter for resisting the gang rape30.
Rape in Homs was also motivated by religious reasons: virtually all rapes were
committed  by  Alawite  military  forces  against  Sunni  women.  According  to
defectors, the raids occurred deliberately against Sunni families, whose women
were raped in turn by Alawite officers before being killed31. There are no official
estimates of the victims, but they could be in the thousands.

                       4.1.2.2.  Rape in detention centres.

Rape is one of the most common forms of torture in detention centres. The
testimonies of sexual violence are all dramatically similar: confined in detention

29 Syria  Accountability  and  Justice  Centre,  Looking  through  the  Window  Darkly.  A Snapshot
Analysis of Rape in Syria, 2011-2015, ibid., p. 4. 

30 “I saw the security forces and the Shabeeha entering the house [..]. The girls were protesting. I
could hear  them saying not  to  grab  the mother  and she was  just  saying,  “Don’t  touch my
daughters.” I could hear one girl fighting with one of them. He was saying: “Oh, you are going
to scratch me too?”. She pushed him and he shot her in the head. [..] They grabbed the youngest.
She was 12. You could hear her say: “Don’t take my clothes off”. The mother said: “This girl is
12”. [..] They raped her and the two others. The other girls were 16 and 18. [..] I didn’t move for
one hour or so until the thuwar (revolutionaries) came. [..] The scene on the inside was unreal.
The 12-year-old girl was lying on the ground, blood to her knees. [..] More than one person had
raped [her]. I heard them from my hiding place, saying: “Come on, enough, my turn”. [..] I see it
in  my dreams  and  I  just  cry.”,  Human  Rights  Watch,  Syria:  Sexual  Assault  in  Detention.
Security Forces Also Attacked Women and Girls in Raids on Homes, 06/15/2012. 

31 A 23-year-old former sergeant of the Syrian army said: “The officers were mostly Alawite, and
they would target the houses of [opposition] activists in Homs and gather the younger girls and
rape them. After they’d finished they’d tell the soldiers outside to come in and rape the girls,
too. The girls would generally be shot when everyone had finished. They wanted it to be known
in the neighbourhoods that the girls had been raped, but they didn’t want the girls to survive and
be able to identify them later [..]. Some of my friends who refused to rape were shot”, Women
Under Siege, Former officer describes being ordered to rape in Homs, 08/13/2012. 
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centres,  women  are  subjected  to  humiliating  “security  checks”,  which  are
intrusive body searches, even on the private parts, generally carried out by male
guards32.  Interrogations and detention are also dotted with gang rapes, even in
front  of  family members33,  penetration  with  objects,  prolonged  forced  nudity,
electrical  shocks,  beatings  and burns,  also to the genitals;  many are forced to
watch the rapes of other women34 or to perform oral sex to their tormentors35 or
even having to be subjected to rape by their brothers36. Children are also victims
of rapes in detention, to punish them or to force their relatives to turn themselves
in37.  Sexual  violence  in  fact  does  not  spare  children,  teens  and  adult  men.
Although  male  sexual  violence  is  even  less  denounced,  from  the  evidence
gathered by dozens of NGOs and UN agencies, it emerges that this is a systematic
practice and includes both anal rape, especially on the younger38, and penetration
with objects, including knives39, sometimes performed in front of family members
to maximise the humiliation40. The Commission of Inquiry has collected, mainly

32 They are inhuman treatments that may amount to torture. See Amnesty International, 'It breaks
the human': Torture, disease and death in Syria's prisons, 08/18/2016, p. 23. 

33 A woman taken from her home by security forces in September 2012 and held for 11 months in
Damascus, told of being raped by several men, also in front of her 16-year-old son: “After they
undressed me [..]  I was left there with my son and Nasr. The latter started to beat me up while I
was naked. He then fully raped me in front of my son [..]. My son started to scream hysterically.
Then Ribal came and dragged me to another room [..].   He started to beat me up.  Then he
sexually penetrated me. Ribal then left and Abu Fua’d came in. Again he raped me completely.
Seven other men also came in and raped me”,  Euro-Mediterranean Human Rights Network,
Detention of Women in Syria: A weapon of war and terror, Copenhagen, Denmark, 2015, p. 20. 

34 For instance, a 28-year-old woman who was arrested in November 2011 and held at the Raid
Unit (215) of the Military Security in Damascus said: “[The investigator] led me into another
investigation room. [..] I saw Hanan naked on the bed [..] and there were three almost naked
officers there. Two of them were holding Hanan’s hands, while the third [..] was violently raping
her. She was trying to resist, screaming and crying, but to no avail. I started to scream and cry
from the horror of what I was seeing. I stayed there for a couple of minutes after which I had a
nervous breakdown. They then took me out and back to investigation”, ibid., p. 20. 

35 General Assembly, UN Doc A/HRC/24/46 of August 16, 2013, p. 14, para. 96; Human Rights 
Watch, “We Are Still Here” Women on the Front Lines of Syria’s Conflict, 2014, p. 7. 

36 FIDH,  Violence  against  women  in  Syria:  Breaking  the  silence,  briefing  paper.  Based  on  a
research mission in Jordan in December 2012, p. 12. 

37 “Sexual violence was reportedly used to humiliate, harm, force confessions or pressure a relative
to surrender. Incidents of sexual violence or threats of sexual violence were perpetrated mostly
by members of the Syrian intelligence services and the Syrian Armed Forces against persons
perceived to be part of or affiliated with the opposition. Sexual violence reportedly included
electric shocks to, or burning of, the genitals, and the rape of boys and, in a few instances, of
girls”, Security Council, UN Doc S/2014/31,  Report of the Secretary-General on children and
armed conflict in the Syrian Arab Republic, of January 27, 2014, p. 9, para. 35. 

38 A former adult detainee held in a political security facility in Latakia said: “There were 15- and
16-year-old kids in the cell with us, six or seven of them with their fingernails pulled, their faces
beaten. They treat the kids even worse than the adults. There is torture, but there is also rape for
the boys. We would see them when the guards brought them back to the cell, it’s indescribable,
you can’t talk about it. One boy came into the cell bleeding from behind. He couldn’t walk. It
was something they just did to the boys. We would cry for them”, Human Rights Watch, Syria:
Stop Torture of Children. Security Forces Detain Juveniles, Occupy Schools, 02/3/2012. 

39 UN Doc, A/HRC/33/55, ibid., p. 16, para. 108.
40 An activist  arrested by Military Intelligence agents  in  Aleppo in 2011 said:   “While  I  was

hanging in the shabeh position with one hand, they used an electroshock baton to hit my penis.
Then they inserted [the electroshock device] into my anus and switched it on. This was my first
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in refugee camps in Turkey, Jordan and Lebanon where women and children are
the majority, numerous testimonies of male41 and female rapes. According to the
refugees, the fear of being raped was one of the main factors that pushed them to
leave the country42, which indicates the systematic and widespread nature of the
crime. Furthermore, a common pattern emerges: many women said that, during
the  rapes  by soldiers,  security  forces,  Shabeeha and  pro-government  militias,
these were always shouting: “Do you want freedom? Here it is!”43, as a response
to the demands for freedom and human rights advanced by the protesters. The
repetition of this phrase is too common to be more than a coincidence: in fact a
recurring  phraseology  may  indicate,  even  from  a  legal  point  of  view,  a
coordinated  and  systematic  nature  of  the  crime.  For  instance,  the  AIDS-Free
World  NGO managed  in  2013 to  push  South  Africa  to  investigate,  under  the
principle of universal jurisdiction which will be discussed in chapter VI, the mass
rape committed by the ZANU-PF party in Zimbabwe against supporters of the
opposition in 2008 also on the basis of recurring phrases uttered by the rapists to
their victims44. Although it is difficult to verify cases of rape and even though the
phenomenon is underreported, the evidence gathered and the data of the medical

experience of rape. Then one of the guards asked for my face to be uncovered and I saw my
father. He had witnessed all of it”, Amnesty International 'It breaks the human', ibid., p. 30. 

41 “Several testimonies reported the practice of sexual torture used on male detainees. Men were
routinely  made  to  undress  and  remain  naked.  Several  former  detainees  testified  reported
beatings of genitals, forced oral sex, electroshocks and cigarette burns to the anus in detention
facilities. [..] Several of the detainees were repeatedly threatened that they would be raped in
front of their family and that their wives and daughters would also be raped. Testimonies were
received from several men who stated they had been anally raped with batons and that they had
witnessed the rape of boys. One man stated that he witnessed a 15-year-old boy being raped in
front of his father.  A 40-year-old man saw the rape of an 11-year-old boy by three security
services officers. He stated: “I have never been so afraid in my whole life. And then they turned
to me and said: you are next.” The interviewee was unable to continue his testimony”, General
Assembly, UN Doc A/HRC/S-17/2/Add.1 of November 23, 2011, p. 14, paras. 66-67. 

42 Security Council,  UN Doc,  S/2016/361,  Report of  the Secretary-General  on conflict-related
sexual violence, of April 20, 2016, p. 23, para. 70.

43 Here just a few examples: a woman who was arrested on August 3, 2012 in al Qusour (Hama)
and brought to the branch of the Hama Security said: “[They] undressed us. [..] They started to
laugh while they were drinking, then, the mass rape started. [They] took turns raping me. [..]
Officer Suliman raised his voice talking to the detained men next to his office with an obscene
and sectarian language. He said sarcastically: “This is the freedom we will give you, you dogs”,
and he continued to rape me”, Syrian Network for Human Rights,  Sexual abuse: a scar of a
lifetime. Rape in Syrian Security Branches, 07/24/2015, p. 6. Another young woman told how in
2012 government soldiers broke into her home in Homs, how they bound her father and brother
and how they raped her and her two sisters before their eyes; afterwards they burnt their genitals
with cigarettes, while saying “You want freedom? This is your freedom”, Women Under Siege,
Psychiatrist tells WMC’s Women Under Siege of rape of sisters and baby possibly born of rape,
2012. Another woman, escaped from the Baba Amr massacre in 2012, said: “The security forces
and the Shabeeha took whole families outside after destroying their homes. They stripped my
[three] girls from their clothes, raped them then killed them with knives. They were shouting:
‘You want freedom? This is the best brand of freedom’”, Women Under Siege,  Homs woman
flees after daughters are raped and killed, 06/4/2012. Another woman said that in April 2012 in
Karm el-Zeitun (Homs) she and six other women, including a 14-year-old girl, were taken by
ten Shabeeha and repeatedly raped while they were shouting “You want freedom? This is your
freedom”, cfr. UN Doc A/HRC/21/50, ibid., p. 94, para. 23.

44 Women were called “traitors of Zimbabwe” and the rapes were justified as a “message”. See
AIDS-Free World, Electing to Rape: Sexual Terror in Mugabe’s Zimbabwe, 2009.
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and psychological assistance given by the UN to the victims of sexual violence
who have requested it (over 38,000 in 2013 alone)45,  are so numerous that the
Commission of Inquiry wrote to have sufficient  evidence to conclude that  the
government  front  has  practiced mass  rape as  a crime against  humanity46.  The
other actor to have committed rape as a crime against humanity is ISIS, which has
subjected  the  civilian  population  of  the  territories  under  its  control  to
discriminatory and repressive policies of which rape has become the main tool. In
particular, ISIS is responsible for the crime of sexual slavery47.

                                     4.1.3.  Sexual slavery.

Sexual slavery is a crime against humanity according to art. 7(1)(g) St-ICC
and a particular case of enslavement (art. 7(1)(c) St-ICC) according to which “the
perpetrator exercised any or all of the powers attaching to the right of ownership
over one or more persons, such as by purchasing, selling, lending or bartering
such  a  person  or  persons,  or  by  imposing  on  them a  similar  deprivation  of
liberty”48.  The  first  time  that  sexual  slavery was  punished as  a  crime against
humanity was in the Kunarac case: in 2001 he was sentenced by the ICTY to 28
years in prison for sexual slavery, as well as for torture and rape as crimes against
humanity.  In  Syria  this  crime is  perpetrated by ISIS,  which has  set  up a  sex
market where the victims belong to the Yazidi community, a religious minority of
Kurdish ethnicity living in Iraq, in the Sinjar region. Although the victims are
Iraqi, the sex trade that involves them extends also to the Syrian territory under
ISIS control, which is why it is under investigation by the Commission of Inquiry.

The practice of sexual slavery began on August 3, 2014, when the city of
Kocho,  in  northern  Iraq,  was  captured  by ISIS.  Men and older  women  were
executed49, while women and children were kidnapped: the first kept as sex slaves
and sold; the second indoctrinated, trained and recruited. In 2014 the leadership of
ISIS issued a manual which teaches his militiamen how to treat sex slaves, and in
January 2015 it issued a  fatwa50 in which authorised and unauthorised conducts

45 Human Rights and Gender Justice (HRGJ) Clinic, Human Rights Violations Against Women and
Girls in Syria. Submission to the United Nations Universal Periodic Review of the Syrian Arab
Republic, 03/24/2016, p. 2, para. 6.

46 “Women  and  girls  were  found  to  have  been  raped  and  sexually  assaulted  in  government
detention  facilities,  in  particular  in  the  investigation  branches  of  the  Military  Intelligence
Directorate and prisons administered by the General Security Directorate in Damascus. State
officials  have  perpetrated  rape,  a  crime  against  humanity”,  General  Assembly,  UN  Doc.
A/HRC/28/69 of February 5, 2015, pp. 9-10, para. 60. 

47 “ISIS [..]  directs and organises  acts of violence against civilians,  evincing an organisational
policy.  ISIS  has  committed  murder,  torture,  rape,  sexual  slavery,  sexual  violence,  forcible
displacement and other inhumane acts as part of a widespread attack on the civilian population,
amounting to crimes against humanity”, UN Doc. A/HRC/30/48, ibid., p. 21, para. 172.

48 Elements of Crimes, art. 7(1)(g)-2, paras. 1-2.
49 A girl, aged 16 at capture, held for 7 months as a sex slave, told the Commission: “After we

were captured, ISIS forced us to watch them beheading some of our Yazidi men. They made the
men kneel in a line in the street, with their hands tied behind their backs. The ISIS fighters took
knives and cut their throats”, General Assembly, “They came to destroy”: ISIS Crimes Against
the Yazidis, UN Doc A/HRC/32/CRP.2 of June 15, 2016, p. 8.

50 The text of the fatwa is available at this link:  https://goo.gl/rEzRwK. 
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were explained in further detail, assuming that the slaves are a property of which
a  jihadist  can  dispose  at  his  pleasure.  The  girls  are  raided,  gathered  in  large
buildings,  sold  in  special  markets  like  cattle,  wearing  price  tags,  and  then
scattered between Iraq and Syria; they can be resold until they become pregnant:
in  that  case,  according  to  the  manual,  the  owner  cannot  sell  them anymore,
although in reality women are often forced into miscarriage by being beaten up.
The  manual  also  allows  sexual  intercourse  with  prepubescent  girls:  there  is
evidence  of  sex  slaves  as  young  as  9.  The  detailed  management  of  the
phenomenon is also ensured by a sophisticated bureaucracy that governs sexual
markets, trades, concessions of slaves as gifts, so that every transaction is strictly
certified. There are also certificates of emancipation, by which an owner can grant
freedom to  his  slave.  It  is  a  rare  measure,  undertaken mainly when a  fighter
decides  to  go  on  a  suicide  mission.  Otherwise,  the  slave  is  passed  on  as  an
inheritance or sold to other jihadists. For these women, the only way to salvation
is by escaping or dying. But even when they manage to escape their ordeal does
not end. In Yazidi communities inter-religious marriage is prohibited and rape is a
stigma: survivors who return to their communities are often subjected to traumatic
virginity tests by the Iraqi authorities, to demonstrate that they have been abused,
in a spiral of humiliation that the victims attempt to stop resorting to surgery or, in
extreme  cases,  to  suicide51.  Most  of  those  interviewed  by  the  Commission
reported beatings and violent daily rapes by their owners, even on little girls and
pregnant women. ISIS fighters threaten them by saying that any resistance would
be  punished  with  gang  rape,  as  it  indeed  happens,  with  beatings52 (in  which
sometimes the wives and children of ISIS militants also take part), with starvation
and in some cases with the killing of the children of the victim. Furthermore,
when  women  or  children  are  injured  because  of  rapes  or  beatings,  the  ISIS
fighters do not allow them access to medical care.

ISIS has developed a sort of “theology of rape”53: in its extremist ideology,
it is right to marry and use the bodies of women deemed as “infidels”. In fact,
contrary to Christians or Jews, considered “people of the book” and therefore not
entirely infidels to them54, the Yazidi are polytheists and their cults are considered
heretical. So rape becomes a right, indeed a duty, often accompanied by prayers
before and after the rape55. A 34-year-old Yazidi woman, bought and repeatedly

51 Human  Rights  Watch,  Dispatches:  'Virginity  Testing'  to  End  for  Yezidi  Rape  Survivors,
01/27/2016.

52 “Men came several times to take away some of the girls. Those who resisted were beaten and
pulled  away by the  hair.  Some were  beaten  with  electrical  cables.  I  was  not  afraid  of  the
beatings, but could not bear the thought that they could attack my honour. We were constantly
told that we would be forced to marry or sold to some men”, Amnesty International,  Escape
from hell. Torture and sexual slavery in Islamic State captivity in Iraq, December 2014, p. 6. 

53 In October 2014 on Dabiq, the ISIS online magazine in English, an article was published that 
explained the “theology of rape” in the details.

54 ISIS imposes a tax on them, the Jizya, but it is not always enough: there have been cases of mass
abduction and forced conversion of small communities of Christian Assyrians in the Hasaka
region, in YPG-controlled territory, by ISIS, which destroyed Christian symbols and attacked
churches. See UN Doc A/HRC/31/68, ibid., p. 16, para. 109 ff.

55 “Before he raped the 12-year-old girl, the ISIS fighter took the time to explain that what he was
about to do was not a sin. Because the preteen girl practiced a religion other than Islam, the
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raped by a Saudi fighter in the Syrian city of Shadadi, described as the second
slave of the man, a 12-year-old girl, was raped every day, despite heavy bleeding,
and how the man prayed and justified the rape as “complacency towards God”56.
Symbol of the Yazidi tragedy became Nadia Murad and Lamiya Aji Bashar, who,
having survived the horrors of ISIS and since then are at the forefront of the fight
for  human  rights,  have  been  awarded  the  Sakharov  Prize  of  the  European
Parliament in 201657. Symbol of what the Commission of Inquiry has defined as a
genocide58, which will be discussed shortly. It is estimated that more than 3,200
Yazidi women are still in the hands of ISIS59.

     4.1.4.  Forcible displacement of the civilian population and ethnic cleansing.

According  to  art.  7(2)(d)  St-ICC,  forcible  displacement  of  the  civilian
population is a crime against humanity and is defined as “the forced displacement
of the persons concerned by expulsion or other coercive acts from the area in
which they are lawfully present, without grounds permitted under international
law”. It is also the main criminal offense constituting ethnic cleansing, which is
not, however, an international crime in itself defined by IHL. In general, ethnic
cleansing is a set of actions which are part of a policy to expel an ethnic, religious
or cultural group from a given area, through coercive measures, massacres and
violence,  in  order  to  alter  the  composition  of  the  population  for  political
purposes60. These actions may amount to crimes against humanity, such as indeed
forcible displacement of the civilian population and extermination. The concept of
ethnic cleansing was used for the first time by the ICTY precisely in relation to
the forcible transfer of Muslims and Croats by Serbian forces to create an area
exclusively populated by Serbs. 

 In  Syria,  forcible  displacement  is  growing and throughout  2016 it  has

Quran not only gave him the right to rape her: it condoned and encouraged it, he insisted. He
bound her hands and gagged her. Then he knelt beside the bed and prostrated himself in prayer
before getting on top of her. When it was over, he knelt to pray again, bookending the rape with
acts of religious devotion. “I kept telling him it hurts, please stop”, said the girl, whose body is
so small an adult could circle her waist with two hands. “He told me that according to Islam he
is allowed to rape an unbeliever. He said that by raping me, he is drawing closer to God,” she
said after 11 months of captivity”. See R. CALLIMACHI, ISIS Enshrines a Theology of Rape,
New York Times, 08/13/2015. 

56 “He destroyed her body. She was badly infected. The fighter kept coming and asking me: ‘Why
does she smell so bad?’. And I said, she has an infection on the inside, you need to take care of
her”. He ignored the girl’s agony, continuing the ritual of praying before and after raping the
child. “I said to him, ‘She’s just a little girl’, and he answered: ‘No. She’s not a little girl. She’s a
slave. And she knows exactly how to have sex’”,  ISIS Enshrines a Theology of Rape, ibid.

57 Nadia Murad was held by ISIS for three months, during which she was raped, beaten, sold to a
man who, when she refused to convert to Islam, tortured her. Her escape attempts failed and
were  punished  with  gang  rapes.  Nadia  managed  to  escape  in  November  2014.  Lamiya  Aji
Bashar also tried to escape four times and each time she was punished with rapes and torture. 

58 “ISIS has committed the crime of genocide as well as multiple crimes against humanity and war
crimes  against  the  Yazidis,  thousands  of  whom are  held  captive  in  [Syria]  where  they are
subjected to almost unimaginable horrors”, UN Doc A/HRC/32/CRP.2, ibid., p. 1.

59 UN Doc A/HRC/32/CRP.2, ibid., p. 2.
60  Ibid., p. 284. 
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become a government policy. It involves entire Sunni areas and towns in rebel
hands  that,  after  years  of  sieges,  are  surrendered  to  government  troops,  who
forcibly transfer  the  civilian  population  to  other  Sunni  areas,  namely Idlib;  a
Sunni depopulation corresponds to a Shiite repopulation: Iranian troops and Iraqi,
Afghan and Pakistani mercenaries are settling down in these former Sunni areas
with their families, in cooperation with the Syrian authorities. The first case of
forcible  transfer  of  the  civilian  population  was  Homs,  which  was  recaptured
almost entirely by the Syrian regime and its allied Iranian militia in 2014, after
three years of siege. Its Sunni population was massacred or forced to flee61. Here
there are rebuilding plans of about 217 hectares and 465 residential areas, which
will be sold and inhabited by Shia militias and Iranians and Afghans (which are
Shia)62.
                               4.1.4.1.  The case of the Damascus suburbs.

The  forcible  transfer  of  civilians  become  systematic  with  the  mass
“evacuations”  from  many  Damascus  suburbs,  such  as  Daraya,  Moadamiya,
Douma, al Hameh, Qudsaya, Badi Warada and others. Here the regime strategy
“surrender or starve”63, after years of siege accompanied by daily bombardments,
forced both rebels and civilians to surrender to avoid extermination.  They are
called “evacuations” but in fact they are forcible transfers: green and white buses,
escorted  by  the  Red  Crescent  and  by  the  UN,  evacuate  to  Idlib,  a  Sunni
stronghold, rebels and civilians from areas that are delivered to the regime. In the
case of Daraya, where the siege had trapped 8,000 people, the entire population
was  evacuated,  although  many were  arrested  by  government  troops.  Stephen
O’Brien, UN Under-Secretary-General for Humanitarian Affairs and Emergency
Relief  Coordinator,  condemned  the  evacuation  of  Daraya,  specifying  that  it
occurred as a result of an agreement between Syrian governmental and Daraya
local authorities without the UN being informed of it and that, happening after
four years of siege and indiscriminate bombing, it is a violation of IHL64. This is
because the forcible transfer is neither to ensure the safety of civilians, which on
the contrary have been the subject of the government military offensive, nor for
imperative  military  necessity,  since  the  presence  of  rebels  was  in  all  cases
numerically very small compared to the civilian population, making the transfer a
violation of the principles of proportionality and that of distinction. In reality, the
evacuations are motivated by a political project: in Daraya, for instance, 300 Iraqi
Shiite families65 have already be resettled, in what is becoming a demographic
remapping of Syria, to turn government territories into Shia-only territories.

61 The only neighbourhood which did not fall in 2014 is al Waer, whose 75,000 trapped (Sunni)
civilians surrendered in March 2016 and were forcibly transferred to Idlib and Jarablus.

62 I. HAMIDI, Iranian Development and Ethnic Cleansing: Shaping a ‘Useful’  Syria, The Syrian
Observer, 09/30/2015. 

63 Commission of Inquiry,  Statement by the Independent International Commission of Inquiry on
the Syrian Arab Republic on the urgent need to protect civilians living amidst on-going attacks
on Aleppo city, Geneva, 08/16/2016. 

64 Office for the Coordination of Humanitarian Affairs, Statement on Darayya and the situation in
other besieged areas in Syria, New York, 08/31/2016. 

65 A.  SZAKOLA,  Iraqi  families  moving  into  Damascus  suburb:  reports,  NOWLebanon,
09/8/2016. 
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                            4.1.4.2.  The case of Aleppo.

The numerically most  significant case of forcible transfer of civilians is
perhaps Aleppo. The final stage of the reconquest of the Sunni and rebel-held
eastern part of the city by the Shiite government front began on November 15,
2016 and culminated on December 12, 2016 with a massive ground operation in
which the Syrian, Iranian and Hezbollah troops broke through rebel lines, raiding
on a house-to-house basis.  In the days immediately before, government planes
had dropped leaflets  over  eastern  Aleppo where the authorities  threatened the
civilians with “annihilation” had they not surrendered. The same message was
sent  to  them  via  SMS.  This  proves  the  coercive  nature  of  the  forcible
displacement of the civilian population, as no other choice was given to them.
According to local sources, the government front committed massacres during the
offensive, summarily executing both combatants and civilians, carrying out rapes
and burning alive entire families, including four women and nine children in the
al  Firdous district.  As reported also by the UN High Commission for  Human
Rights66, there were at least 82 summary executions (including 11 women and 13
children),  during  house-to-house  raids.  The  massacre  was  stopped  by  an
agreement between Russia and Turkey, which led to mass evacuations of all the
rebels (8,000 estimated men) and the civilians (100,000)67, forcibly transferred to
Idlib,  and not  to  western Aleppo,  which is  predominantly Shiite,  Alawite  and
Christian68: it is the clearest example of demographic recomposition of Syria on
religious grounds and of ethnic cleansing of an entire Sunni area forcibly emptied
of its citizens, who were forced to flee their homes and abandon their belongings
for  an  uncertain  future  in  other  areas  which  continue  to  be  bombed  by  the
government front, in the middle of winter, without shelter and without assistance.
The Commission of Inquiry conducted a specific inquiry into the regime offensive
on eastern Aleppo and concluded that the evacuation of eastern Aleppo, would
amounts to the war crime of forced displacement, being for strategic reasons and
not for the security of civilians or imperative military necessity and considering
that none of the civilians had been given the option of remaining in their home69.
Nonetheless,  the Aleppo “evacuation” is  not  an isolated case and it  should be
framed into a broader government policy of widespread and systematic forcible
displacements  of  civilians  across  the  country,  which  could  amount  to  crimes
against humanity.  The Aleppo offensive was a sampling of international crimes
and it  has  shown the inability to  protect  civilians  and enforce the most  basic

66 UN  High  Commissioner  for  Human  Rights, Press  briefing  notes  on  Aleppo,  Syria  and
Cameroon, Ginevra, 12/13/2016. 

67 Before  the  ground  offensive,  the  trapped  civilians  in  besieged  eastern  Aleppo  were  about
275,000,  but  during  the  offensive  thousands  fled,  falling  to  100,000.  Of  the  8,000  rebels,
according  to  the  UN  special  envoy,  only  a  thousand  were  Nusra  terrorists.  See  S.  DE
MISTURA, Note to Correspondents: Transcript of the press conference by UN Special Envoy
for Syria, Mr. Staffan de Mistura and UN Senior Adviser, Mr. Jan Egeland, Geneva, 10/6/2016. 

68 In western Aleppo there is a Sunni minority and many Sunnis fled from eastern to western
Aleppo at the beginning of the offensive, many of whom were arrested or forcibly conscripted.
See UN Doc A/HRC/34/64, p. 19, para. 90.

69 Ibid., p. 19, para. 93.
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norms of international law70. In fact, the severity and the extension of the crimes
committed in Aleppo prompted the General Assembly to approve, on December
19, 2016, a resolution in which they decided on the creation of an investigative
team to assist the Commission of Inquiry to investigate and gather evidence to
facilitate future criminal proceedings71; it will be discussed in chapter VI.

 
                                4.1.5.  Extermination.

According  to  art.  7(2)(b)  St-ICC  extermination  is  the  mass  killing  of
members of a civilian population, either by carrying out direct murders or through
“the intentional infliction of conditions of life, inter alia the deprivation of access
to  food  and  medicine,  calculated  to  bring  about  the  destruction  of  part  of  a
population”.  Mass  murders  of  opponents  and civilians therefore  fall  under  the
extermination  category,  together  with  year-long  sieges  of  entire  cities,  during
which the population was starved, deprived of food and medicine, and left to die;
all this suggests intent of extermination of the civilian population. According to
the ICTY and ICTR jurisprudence, to have the material element of the crime of
extermination it is not necessary to consume a minimum number of killings: the
“massive” nature of the crime is  determined on the peculiarities of  the case 72,
which must still be a widespread or systematic attack against civilians. As for the
mental element, it is necessary that the agent intends to and is aware of acting
within an extensive or systematic attack against a civilian population. In Syria, as
suggested  by the Commission  of  Inquiry73,  extermination occurred  in  both  its
manifestations:  as  massacres  against  the  civilian  population  of  entire  villages,
especially in the early years of the conflict (2011-2013), and as killings through
mass torture and deprivation of food and medical care, both in detention centres
and  during  sieges.  Here,  the  first  case  will  be  analysed;  the  second  will  be
discussed in the next chapter.

Since 2012, intentional killings and mass executions have taken on such
proportions and systematicity as to constitute large-scale massacres,  so that  in
October  2012 the  UN Human Rights  Council  assigned to  the  Commission of
Inquiry the specific mandate to  investigate  cases of  massacres and to  identify
those responsible74. Massacres materialise more criminal offenses, including the
war crime of murder, attack on civilians and summary execution. When murder is
of a massive nature and is part of a widespread or systematic attack against the
civilian population, it  is a crime against humanity.  Receiving the mandate, the

70 Nedžad Avdić, a survivor of the Srebrenica genocide, wrote about Aleppo: “Their failure [of
world leaders] to do so [protecting civilians] is a betrayal not only of the people of Aleppo and
Syria, but of the survivors and victims of all the genocides we said we’d learned from. [..] Take
it from a genocide survivor – more than Aleppo is at stake, N. AVDIC,  Aleppo’s people are
being slaughtered. Did we learn nothing from Srebrenica?, The Guardian, 12/13/2016. 

71 General Assembly, UN Doc A/71/L.48, 12/19/2016, p. 2, para. 4.  
72 G. WERLE, ibid., p. 329.
73 “As part of this widespread attack on the civilian population, in accordance with State policy,

Government forces have perpetrated crimes against humanity of murder, extermination, torture,
rape, enforced disappearance and other inhumane acts”, UN Doc A/HRC/30/48,  ibid., p. 21,
para. 168.

74 General Assembly, UN Doc A/HRC/RES/21/26, of October 17, 2012, p. 3, para. 19.
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Commission  stated  that  it  has  adopted  as  definition  of  massacre  that  of  “an
intentional mass killing of civilians not directly participating in hostilities, or hors
de combat fighters75, by organised armed forces or groups in a single incident, in
violation  of  international  human  rights  or  IHL”76.  Mapping  all  the  massacres
exhaustively would be unrealistic, since they are in the hundreds77, so here only
the most illustrative cases will be mentioned. From a study by the Syrian Network
for Human Rights significant data on the nature and frequency of the massacres
emerges:  between  March  2011  and  June  2015,  the  Network  documented  56
massacres based on ethnic or religious grounds. In fact, many of the massacres in
Syria  have  common  characteristics  in  which  the  perpetrators  do  not  limit
themselves to executing their victims, but accompany the executions with other
crimes, such as the slaughter of entire families, the burning (sometimes alive78) of
their victims, the mutilation of their bodies, sexual violence, looting, destruction
of civilian properties or facilities, which on the whole could materialise the crime
of  extermination,  since  they  are  on  a  large  scale  and  systematic.  Of  the  56
documented massacres, 49 were committed by government forces, four by the
rebels,  three  by  ISIS  and  three  by  the  Kurdish  YPG79.  The  majority  was
committed during government raids on rebel cities or where demonstrations had
occurred.  Particularly  brutal  were  the  military  operations  carried  out  by
government forces in Homs in 2012, followed by three years of siege in which the
city was almost completely rased to the ground, so much so that the Commission
of  Inquiry has  defined it  as  a  crime against  humanity80.  The Commission has
identified in the government troops and in the  Shabeeha  militias that  in those
months  led military operations  in  the  city as  responsible  for the  massacres  in
Homs81. There are massacres of entire families by government forces and allied
militias,  including  Lebanese  Hezbollah  that  have  been  recorded  in  many
opposition-held  areas  in  Aleppo,  Hama,  Idlib,  Deraa,  Damascus82.  All  the
massacres follow similar patterns: first the villages suffer intense bombardments

75 Fighters who, for various reasons, perhaps because wounded, no longer take part in hostilities.
76 UN Doc A/HRC/22/59, ibid., p. 10, para. 42.
77 For  an  overview,  see  the  reports  of  the  Commission  of  Inquiry,  for  instance:  UN  Doc

A/HRC/22/59, ibid., p. 10 ff; UN Doc A/HRC/23/58, ibid., p. 9 ff; UN Doc A/HRC/24/46, ibid.,
p. 30 ff; UN Doc A/HRC/25/65, ibid., p. 7 and 33 ff; UN Doc A/HRC/27/60, ibid., p. 5 and 31
ss; UN Doc A/HRC/28/69, ibid., p. 27 ff.

78 Executing people by burning them alive is  unfortunately widespread in  Syria  and the cases
recorded so far are largely attributable to Syrian government forces, pro-government militias
and ISIS.  For  an overview,  see Syrian Network for  Human Rights and Euro-Mediterranean
Human Rights Monitor, Executions by Burning, February 2015. 

79 Syrian Network for Human Rights, The Society’s Holocaust. Most Notable Sectarian and Ethnic
Cleansing Massacre,  ibid., pp. 8-9. The massacres by rebels, ISIS and YPG were discussed in
the previous chapter as war crimes, since they are not part of a widespread or systematic attack
against civilians and therefore cannot be classified as crimes against humanity, as also suggested
by the Commission of Inquiry. See UN Doc A/HRC/21/50, ibid., p. 77, para. 53.

80 The Commission of Inquiry has documented numerous massacres, committed also though sharp
weapons, in neighbourhoods recaptured by governments forces, such as Baba Amr, Khaldiya,
Karm al-Zeytoun, Shammas, Deir Baalbeh, Khirbet Al-Teen, Khirbat Al-Souda. See UN Doc
A/HRC/24/46, ibid., p. 31 ff.

81 UN Doc A/HRC/21/50, ibid., p. 74, para. 30 ff.
82 Lebanese Hezbollah committed some massacres especially in the province of Aleppo. See The

Society’s Holocaust. Most Notable Sectarian and Ethnic Cleansing Massacre, ibid., p. 18. 
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with artillery and in some case by helicopters, then after government forces have
taken  control  of  the  town,  they  launch  a  ground  offensive  carrying  out
destructions83,  summary  executions,  arrests  and  buildings  set  on  fire,  sme
inhabited84: a woman whose home in Idlib was burned and looted on March 11,
2012 told Amnesty International that the Syrian military told her that the only way
to report the matter to the authorities was to say that the house had been destroyed
by armed groups. However, since the security forces had done it, she did not file
any complaints85. Not only buildings are set on fire: also people are, sometimes
alive. In Sirmin (Idlib) a woman saw her three sons burning in the street86.

                        4.1.5.1.  Homs: the Houla massacre.

One of the bloodiest massacres is that of al Houla, northwest of Homs city,
committed on May 25, 2012 and on which the Commission of Inquiry conducted
a specific investigation to identify the perpetrators from a mandate received from
the UN Human Rights Council87. The findings were published in the August 2012
report, in which the Commission explains the difficulties encountered due to the
refusal of the Syrian regime to allow a team of the Commission to go to Houla to
conduct investigations and to listen to the two key witnesses who appear in the
report, provided by Damascus, which accuses the rebels of the massacre 88. The
Commission states that these two witnesses are the only ones who support the
argument of the regime but that their version is full of inconsistencies89, while the
dozens of  eyewitnesses  heard by the Commission clearly identify government
troops and Shabeeha as authors of the massacre90. 

83 Human Rights Watch has calculated, for instance, that the houses deliberately set on fire by
government troops during the massacres in Idlib in 2012 were 318 in Sarmeen, 101 in Saraqeb,
490 in Taftanaz, 22 in Hazano, 170 in Kelly besides hundreds shops, buildings and mosques
totally or partially destroyed. Human Rights Watch,  “They Burned My Heart”. War Crimes in
Northern Idlib during Peace Plan Negotiations, 05/2/2012, p. 24.

84 A member of the Ghazal family in Taftanaz said: “We first found five bodies in a little shop next
to the house. They were almost completely burned. We could only identify them by a few pieces
of clothes that were left. Then we entered the house and in one of the rooms found nine bodies
on the floor, next to the wall. There was a lot of blood. On the wall, there was a row of bullet
marks. The nine men had bullet wounds in their backs, and some in their heads.”, ibid., p. 15.
The bodies were 19, all identified. Two of them were under 18.

85 “The  neighbours  saw it  was military security members  who attacked my house.  It  was the
middle of the day and there were tanks and soldiers and security forces everywhere in the area;
how on earth could this have been the doing of armed groups?”, Amnesty International, Inside
Syria's crackdown: 'I found my boys burning in the street', 05/4/2012. 

86 “The army came early in the morning, we were all asleep. They took all my three sons who were
at home and did not let me follow them outside. [..] When I was able to go outside, [..] I found
my boys burning in the street. They had been piled on top of each other [..] and set on fire. I
could not approach their bodies until evening because there was so much shooting”, ibid.

87 UN Council of Human Rights, UN Doc A/HRC/RES/S-19/1 of June 4, 2012, p. 2, para. 8.
88 Ibid., p. 64, para. 2.
89 For  a  detailed  reconstruction  of  the  witnesses’ accounts,  on  the  evidence  that  belies  the

government’s version and on its omissions, see UN Doc A/HRC/21/50, ibid., p. 64 ff.
90 “More than forty separate interviews were considered by the Commission. All interviewees were

consistent in their portrayal of the events and their description of the perpetrators as Government
forces and Shabeeha. Apart from the two witnesses in the Government report, no other account
supported the Government’s version of events. As noted, the Commission’s request to interview
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Al  Houla  is  an  area  that  consists  of  a  number  of  predominantly Sunni
villages  surrounded  by  other  predominantly  Shia  and  Alawite  villages.  The
massacre of May 25, 2012 took place specifically in the Sunni village of Taldou
and, according to the findings of the Commission, on the basis of the testimonies
heard, the photos, the videos, the satellite images and the documentary evidence,
the civilian casualties were 108, including 34 women and 49 children; only 20 of
these  died  as  a  result  of  fighting  between the  FSA,  present  in  al  Houla,  and
government forces: the others, especially women and children, many of whom
belonged to two large local families (Abdulrazzak and al Sayed families), were
massacred in their homes, killed with gunshots fired at close range91 after being
stabbed, possibly tortured. According to the eyewitnesses who first entered Taldou
after the massacre and to the video evidence recorded by them, the homes were
found  packed  with  bodies  of  women  and  children:  not  only  had  they  bullet
holes92,  but also presented slit throats and stab wounds. The testimonies of the
survivors  describe  how  soldiers  exterminated  entire  families  that  day93.  The
Syrian regime has produced a report on the Houla massacre in which it attributes
it to terrorists, meaning the FSA which controlled the area, as a revenge for the
affiliation of the al Sayed family to a parliamentary deputy of the Syrian regime,
Abdelmuti Mashlab; furthermore the regime report underlines that one of the al
Sayed family member was a retired colonel. However, the Commission noticed
some significant gaps and inconsistencies disproved by facts94, stressing that not
only did the wounded survivors of the massacre, including those of the al Sayed
family,  not seek help in the al Houla National  Hospital,  which was under full
control of government forces, preferring to flee and seek medical care in other

those two witnesses was not fulfilled. The Commission, nevertheless, carefully reviewed their
testimony as set out in the Government report and interviews they gave to other sources, and
deemed their  accounts  to  be  unreliable  as  they contained  a  number  of  inconsistencies.  Not
making the witnesses available to the Commission meant that those inconsistencies could not be
further  explored.  Separately,  a  high-ranking  defector  that  the  Commission  deemed  credible
reported that, prior to his defection, he was asked to help manufacture evidence supporting the
Government’s version of events”, ibid., p. 65, para. 5.

91 UN  Human  Rights  Council,  UN  Doc  A/HRC/20/CRP.1,  Oral  Update  of  the  Independent
International Commission of Inquiry on the Syrian Arab Republic, 06/26/2012, p. 7, para. 36.

92 “A 10-year-old boy from the Abdel Razzak family said: I was at home with my mother, my
cousins, and my aunt. Suddenly I heard gunshots. My mother grabbed me and took me to a barn
to hide. I heard men screaming and shouting. I heard people crying, especially women. I looked
outside [..]. Men wearing [uniforms] like army soldiers, green with other colours [camouflage]
and white shoes, entered our house. They went outside after a couple of minutes. Then across
the street I saw my friend Shafiq, 13 years old, outside standing alone. An armed man in military
uniform grabbed him and put him at the corner of a house. He took his own weapon and shot
him in the head. His mother and big sister – I think she was 14 years old – went outside and
started shouting and crying. The same man shot at both of them more than once. Then the armed
men  left  and  the  FSA soldiers  came”,  Human  Rights  Watch,  Syria:  UN  Inquiry  Should
Investigate Houla Killings. Survivors Describe Execution of Family Members, 05/27/2012. 

93 The mother of the boy of the previous note said: “I saw Shafiq [the 13-year-old boy] on the
ground dead. I saw three families: three women, two of them with children. All of them were
shot. Some were shot in the head and others had multiple shots in the body. One of the children
survived. She is 14 years old. She was shot twice in the leg. I also saw my cousin who was shot
in the chest. A 13-year-old boy who was paralysed was shot three times in his chest”, ibid.

94 UN Doc A/HRC/21/50, ibid., p. 66, para. 9 ff.
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FSA-held areas of Houla, but they also called for assistance from the UNSMIS
mission95 to  recover  the  bodies  and  transfer  them  in  the  FSA-held  area,
identifying the government forces and the Shabbeha as authors of the massacre 96.
To blame the massacre on the rebels on sectarian grounds, the regime claimed
also that the victims were Shiite and Alawite, although Taldou is a Sunni village
and  the  names  of  the  identified  victims  are  clearly Sunni97.  In  particular,  the
regime claimed that the Abdulrazzak family had converted to Shiism, a fact that
the Commission’s investigations and the testimony of Taldou residents, however,
have proved to be wrong98. The victims of the Houla massacre were, in line with
the  ethnic  and  religious  composition  of  the  area,  Sunni.  The  massacre  was
probably carried out, therefore, as revenge for the support of the population to the
FSA and for the anti-regime protests that even the same day of the massacre had
been  repressed  with  artillery  shelling.  The  Commission  concluded  that
responsible  for  the  massacre are,  with all  evidence,  the Syrian troops and the
Shabeeha99. A conclusion echoed by the then UN Secretary-General Ban Ki-moon
who in June 2012, speaking of al Houla in front of the General Assembly, said
that the trail of blood of that massacre led back clearly to government troops100.

 
                                    4.1.6.  Persecution.

Art. 7(1)(h) St-ICC defines as a crime against humanity “the persecution
against any identifiable group or collectivity on political, racial, national, ethnic,
cultural,  religious,  gender”,  whereby  persecution  means  “the  intentional  and
severe deprivation of fundamental rights contrary to international law by reason
of the identity of the group or collectivity” (art.7(2)(g) St-ICC). The Elements of
Crimes clarify that persecution may exist even if directed against one individual
only,  provided  that  the  deprivation  of  fundamental  rights  is,  by  definition,
“serious”.  The  ICTY  jurisprudence  has  established  that  persecution  can  be
physical, economic, legal, administrative, as long as it maintains a discriminatory

95 The UN observers of the UNSMIS mission led by General Robert Mood could enter Houla on
May 26 and see  the  dead  bodies,  confirming the  massacre.  See  Statement  by the  Head of
UNSMIS on the tragedy in Houla, 05/26/2012. 

96 Ibid., p. 67, para. 14.
97 In Syria names denotes ethnicity and religion. Although this does not mean that a name cannot

be adopted by anyone, generally the use of names follows ethnic-religious belonging. 
98 “The Commission confirmed that all members of both families were Sunni and that no one in

either family had converted”, UN Doc A/HRC/21/50, ibid., pp. 65-66, para. 7, note f.
99 “There are reasonable grounds to believe that the perpetrators of the crime [..] were Government

forces and  Shabbiha members [and] that these acts were part of a series of attacks directed
against civilians, and as such, formed part of the conclusion [..] that crimes against humanity
were perpetrated by the Government and Shabbiha”, ibid., pp. 11-12, paras. 49-50.

100 “For many months, it has been evident that President Assad and his Government have lost all
legitimacy.  The  recent  slaughter  in  al-Houla  brought  this  fact  into  horrifying  focus.  Men,
women, even children were executed at point-blank range; some had their throats slit or skulls
crushed. The trail of blood leads back to those responsible. Any regime or leader that tolerates
such killing of innocents has lost its fundamental humanity. Today’s news reports of another
massacre  in  Al  Kubeir  and  Kafr  Zeta  are  shocking  and  sickening.  A village  apparently
surrounded by Syrian forces, the bodies of innocent civilians lying there; they were shot, some
allegedly burned or slashed with knives. We condemn this unspeakable barbarity”,  Secretary-
General’s remarks to the General Assembly on the situation in Syria, 06/7/2012. 
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nature101, and that decisive for the definition of the crime is only the identification
of a group by the agent: the targeted group does not only in fact comprise persons
who actually belong to that group, but it must be interpreted broadly to include
also persons who are defined or perceived by the perpetrator as belonging to the
targeted group due to their close affiliations or sympathies for such group102.

In Syria, in light of the above and on the basis of the testimonies and the
evidence available, it is possible to note a persecutory element in many of the
policies  adopted  by  the  various  actors  in  the  conflict,  especially  by  the
government front against political opponents and civilians considered hostile to
the regime and in a way against Sunnis, but also by ISIS against non-Sunnis and
by some rebel  groups against  Alawites.  However,  given the systematicity and
extension, the bulk of the persecution on political and ethnic-religious grounds,
which  often  coincide,  of  the  Syrian  regime  against  all  opposition,  real  or
perceived, can be identified with the religious group of the Sunnis. As seen in
chapter I, the Sunni-opponents-terrorists equation has its roots in the history of the
Syrian regime and with the 2011 revolution it reached such levels of inter-ethnic
hatred, which is not even hidden by those minorities that support the regime103, to
have led to the most  unimaginable atrocities.  Proof of this is the fact that  the
attacks  and  massacres,  as  seen,  are  conducted  against  Sunni  cities  or
neighbourhoods, while on the contrary Christian neighbourhoods, or where other
minorities live, are not deliberately targeted. Even during government raids the
homes of the Sunnis are targeted and the Sunnis are arrested. There are many such
cases  of  arrests  carried  out  at  government  checkpoints  of  veiled  women,
obviously  Sunni,  who  are  arrested  while  non-veiled  women  are  released104.
Similarly, also the city of origin is used as a parameter by government forces to
make arrests: it is known that during the checks at the checkpoints if a civilian
comes  from a  city with rebel  presence  or  where there  have  been  anti-regime
demonstrations, he or she is immediately arrested. This hatred and persecutory
element  finds  expression  in  an  emblematic  case  that  occurred  in  Latakia  on
August 13, 2011: a Syrian army defector heard by the Commission of Inquiry said
he had witnessed while an officer shot a little 2-year-old girl in the head, killing
her,  saying  that  this  way she would have not  “grown into a  demonstrator”105.
There seem to be elements to prove that in Syria, since 2011, there is an ongoing
persecution of civilians based on their political beliefs, real or alleged, identified
by the regime with the belonging to a certain religious group (the Sunnis) or to a

101 ICTY, Prosecutor vs. Tadić, ibid., para. 679.
102 ICTY, Trial Chamber, Prosecutor vs. Naletilić & Martinović, IT-98-34, judgment of March 31, 

2003, pp. 217-218, para. 636. 
103 For  an  overview  of  the  opinions  of  pro  and  anti  regime  Syrians,  see  Syria  Justice  and

Accountability Centre,  Maybe We Can Reach a Solution: Syrian Perspectives on the Conflict
and Local Initiatives for Peace, Justice, and Reconciliation, February 2015. 

104 A woman interviewed by the Commission of Inquiry described being pulled off  a  bus by
Shabeeha  at a checkpoint in Bab Sbaa in April 2012. She and two other veiled women were
detained while other, unveiled women were allowed back on the bus. She and the two other
women were severely beaten before being taken to a house where there were eight other women
from al Houla who were naked and injured. See UN Doc A/HRC/21/50, ibid., p. 94, para. 25.

105 UN Doc A/HRC/S-17/2/Add.1, ibid., p. 14, para. 71. 
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certain geographical origin (a city considered hostile to the regime) and that these
parameters are those that trigger attacks, arrests and torture. Similarly, it seems
that  belonging  to  minority  religious  groups,  such  as  Christians,  Shiites  and
Alawites,  is  the  reason  behind  some  attacks  by some  Sunni  jihadi  forces,  in
particular by the Nusra front and ISIS. Emblematic, for instance, is the case of
Maaloula,  a small Christian village north of Damascus,  where Aramaic is still
spoken.  Attacked in  September  2013 by Nusra  and recaptured by government
forces  in  the  following  October,  the  population  and  the  religious  figures  of
Maaloula were subjected to summary executions and kidnappings, while places of
worship and Christian symbols were destroyed and looted, such as the churches of
Mar  Sarkia  and Barhos106,  which  were  then  used  as  military bases.  Maaloula
became the symbol  of the fears  of  the  Christians and other minorities,  so the
regime, rising as their sole defender, appears as the lesser evil that can protect
them from what for many Christians is a persecution against them. However, so
far no competent body has explicitly talked about persecution in Syria.

    4.2-     Notion of genocide: material and mental elements.

Genocide became an autonomous international crime only in 1948, after
the  genocide  of  the  Jews107,  with  the  Convention  on  the  Prevention  and
Punishment of the Crime of Genocide. Etymologically the terms derives from the
Greek  genos (γένος),  i.e.  “race”,  and the Latin  caedere,  i.e.  “kill”.  In fact,  as
indicated by art. 2 of the Convention, as well as by art. 6 St-ICC, art. 4(2) St-
ICTY and art. 2(2) St-ICTR, the material element is any “acts committed with
intent to destroy, in whole or in part, a national, ethnical, racial or religious group,
as such: killing members of the group; causing serious bodily or mental harm to
members  of  the  group;  deliberately inflicting  on  the  group  conditions  of  life
calculated to bring about its physical destruction in whole or in part; imposing
measures  intended  to  prevent  births  within  the  group;  forcibly  transferring
children of the group to another group”. The main difference between genocide
and crimes against humanity is that, although in fact genocide is generally on a
large scale, this is not a legal prerequisite for defining the crime: genocide can be
perpetrated even against a numerically small group, what matters is the mental
element, which is not only the intent of the individual to put the conduct into
practice, but also “the intent to destroy, in whole or in part, a national, ethnical,
racial  or  religious  group,  as  such”.  In  particular,  the  ICTY jurisprudence  has
affirmed  that  any  of  the  acts  constituting  the  crime  of  genocide  must  be
implemented against any individuals on the basis of their belonging to a specific
group, and take place because that person belongs to that group, so that the true
victim  is  not  the  single  person,  but  the  group  itself108.  The  formalisation  of

106 UN Doc  A/HRC/25/65,  ibid.,  p.  18,  para.  119.  There  was  not  only  violence  though:  on
December 2,  2013 Nusra moved 13 nuns from Maaloula to Yabroud, holding them to get a
prisoner exchange, which took place in March 2014. When the nuns were freed, their statements
made headlines and caused a stir in Damascus, as they said they had been always treated well
and with respect by the Nusra jihadists. See F.V. TETS, Kidnapped nuns bond with al-Qa’ida
captors: ‘We weren’t harassed at all. They were kind and sweet’, The Independent, 04/10/2014. 

107 The Holocaust was pursued in 1945 as extermination, in the absence of the crime of genocide.
108 UN Doc A/HRC/32/CRP.2, ibid., p. 20, para. 100.
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genocide  as  a  separate  crime  in  the  1948  Convention  has  the  great  merit  of
providing for the first time an accurate definition, establishing punishment also
for acts related to the crime of genocide, such as incitement or complicity109, even
in time of peace, and providing for not only individual responsibility, but also
State  responsibility.  However,  it  has  two  major  limits.  The  first  is  that  the
provided  coercive  instruments  are  weak  and  ineffective110;  the  second,  more
substantial, is that the definition does not include the destruction of a group for
political or cultural reasons111. The latter is a significant limitation, which emerged
for example in the case of the mass killings by the Khmer Rouge in Cambodia,
where over 1 million people were killed, between 1975 and 1979, because of their
political opposition. The Extraordinary Chambers in Cambodia which prosecuted
the leaders  of  the  Khmer  Rouge have inflicted convictions  for  crimes against
humanity,  including  persecution  and  extermination,  but  not  genocide.  The
decision not to include the political factor as a parameter for the definition of a
protected group has long been disputed, but it finds explanation in the intention to
limit the application of the Convention to groups with a stable and permanent
character  to  which  individuals  belong  by  birth  and  that  by  nature  are  more
vulnerable  within  a  community,  needing  special  protection;  political  groups
cannot meet this definition because their membership is not by birth and, since
they can change composition, they are neither stable nor permanent.  Therefore
they do not have a definite identity to which a specific judicial protection can
apply112. However, it can be argued that not even religious affiliation is by birth.
To confirm this, in the etymology of “genocide”, genos stands for “race”, “blood
lineage”, meaning a membership for genetic features, but religion is not genetic.

             4.2.1. Genocide in Syria: hypotheses and problems.

In light  of  the devastating magnitude of the crimes committed in Syria,
many Syrians consider that the crimes against their people constitutes a genocide.
However, based on the legal definition seen above, the Syrian case seems to fall
outside, overall, the definition of genocide because the crimes against humanity
committed in Syria seem to be due mainly to political motivations. In fact, the
repressive policy of the Syrian government has targeted political opponents or
(alleged)  opposition  supporters  regardless  of  ethnicity  or  religion  since  2011.
Bashar al Assad has always expressed determination to “eliminate terrorists”, but
as seen the “terrorists” category is very broad and includes anyone who represents
a threat to the regime, including thousands of civilians who become “terrorists”
for having demonstrated113, or for treating, as doctors, the wounded of government

109 “The following acts shall be punishable: (a) Genocide; (b) Conspiracy to commit genocide; (c)
Direct  and  public  incitement  to  commit  genocide;  (d)  Attempt  to  commit  genocide;  (e)
Complicity in genocide”, art. 3 of the Convention against Genocide (1948).

110 Art. 5, 6, 8 of the Convention against Genocide (1948).
111  Even though art 6(e) St-ICC (forcibly transferring children of the group to another group) can

imply a form of cultural genocide. See G. WERLE, ibid., p. 264.
112 G. WERLE, ibid., p. 274.
113 “I was ordered to shoot at protesters many times, but I shot in the air since I knew these were

ordinary people and not terrorists. [..] They said that we were fighting terrorist groups and that
we had to get rid of them. They told us to kill anybody who was outside in the street without
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attacks or for helping, as rescuers, the victims of government bombings114 or for
attempting  to  distribute,  as  volunteers,  aid  into  besieged  areas115.  Considered
“terrorists”, civilians are tried by military courts and by an anti-terrorism court
established in 2012116.  With the worsening of the conflict,  ethnic and religious
divisions  have  sharpened  and  started  to  coincide  with  political  divisions,
enforcing the equation Sunni = terrorists which dates back to the Hama massacre
and  that  since  2011  has  deepened  among  the  Syrian  armed  forces,  the  pro-
government  militias  and  among  the  people  who  support  the  regime.  In  their
statements and speeches the hatred towards the Sunnis, considered traitors paid by
foreign powers responsible for the war, and their intention to cleanse Syria from
Sunnis often becomes explicit117. There are many videos of members of the Syrian
military forces and their allied Shiite militias who openly state that they want to
delete and cleanse Syria from any Sunni presence118. So if on the one hand the

asking who they were”, testimony of a deserter from the 15th Division deployed to Daraa. See
Human Rights Watch, “By All Means Necessary!”, ibid., p. 37.

114 Even the Syrian Civil  Defense,  known as the White Helmets and nominated for the Nobel
Peace Prize in 2016, is painted by the Syrian regime and its allies as a terrorist group. During the
evacuations of civilians from eastern Aleppo, Hezbollah fired and arrested a White Helmet,
Abdulhadi Kamel, who disappeared for two weeks. He reappeared in the TV documentary “The
White Helmets: The Mask of Terror” by Anna News, a Russian channel, in which he confesses
that the White Helmets are linked to terrorists. The confession was probably extorted by force,
as suggested by the physical condition of the young man, who appears pale and deprived of
sleep, and by the fact that at times he seems to be reading what he is saying. The Syrian Civil
Defense issued a statement in which they claim that the confession was certainly extorted by
force  for  propaganda  purposes. See  L.  PORTER,  'Beaten  into  confession':  Missing  Syrian
rescuer filmed denouncing White Helmets, Middle East Eye, 01/13/2016. 

115  Not even international NGOs can deliver aid to the civilian population of besieged areas under
rebel control because it is considered illegal by the regime as “support to terrorists”.

116 Violations Documentation Center, Counter-Terrorism Court as a Tool for War Crimes. Special 
Report on Counter-Terrorism Law No. 19 and the Counter Terrorism Court in Syria, April 2015.

117 See the testimony in the Appendix of the volunteer  who buried the bodies  of the Banyas
massacre, which will be discussed shortly: “If you think that the people who support the regime
try  to  find  excuses,  maybe  you  are  wrong.  From my  friends,  my colleagues,  at  work,  at
university..  more  than  75%  of  the  people  who  are  pro-regime,  like  Alawites  and  some
Christians, they do not need excuses. Actually I hear some neo-fascist-nazi things, like “kill
them, they are insects, they are animals, let them be taken out”. Of course some of them say
“Yeah, killing children is not ok, but this is all their parents’ fault, they want the Islamic State,
they want to kill minorities, so they had the right punishment”. You can hear this [being said]
without any shame, so people do not need excuses, they know, they knew that the regime killed
them, but they try to defend it, they try to convince themselves that they are terrorists [..]”. 

118 For instance, in this amateur video shot by members of the Syrian armed forces deployed in the
western suburbs of Damascus and published in 2016, the soldiers can be heard singing sectarian
songs, including “We want to disintegrate the Sunnis”. The men have a clear accent from the
coastal region, so they are presumably Alawites. Online:  https://goo.gl/XZPG8r. In this other
video  it  is  possible  to  hear  militiamen,  presumably Hezbollah  and  certainly Shiite,  making
sectarian and violent statements against the Sunnis, suh as “We burned their religion and we will
be back every time to burn them, every time we go into their hiding places”. The man shooting
the video adds: “We want to humiliate those bastards”. And the other continued: “We will clean
every Sunni dog from the face of the earth, we will chase them worldwide. God willing, we will
chase  them  up  in  Saudi  Arabia  and  destroy  the  Kaaba,  which  is  ours  and  not  of  those
homosexuals”. At minute 1:35 a soldier comments: “Blessed be the shoes that have stepped on
their neck [the Sunnis] and as long as we have strength and determination and as long as my
heart will be loyal to Ali bin Abi Talib [the Prophet’s cousin and first Imam of the Shi’ism], we
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Syrian government has not publicly promoted violence against Sunnis as such, on
the other, among its supporters a sense of revenge against Sunnis as such has
grown and the desire to eliminate them might be at the base of some of the most
heinous crimes.

By analysing  the material  elements  of  the  crimes committed by regime
forces  against  the  civilian  population,  it  is  evident  that  many  of  these,  as
expressed in the Convention against Genocide, appear to have been perpetrated in
Syria. Firstly, the murder of members of a group, through summary executions
and massacres.  Secondly,  causing serious physical  or psychological  damage to
people  belonging  to  the  group,  for  example  through  enforced  disappearance,
illegal detention, torture, mass rape and other inhuman and degrading acts. To this
regard, the ICTR jurisprudence, in the Akayesu case, provided an illustrative list
of  the  typical  behaviours  that  fit  the  profile  of  “serious  physical  or  mental
injuries”,  which  are  not  only  deformation  or  beatings,  but  also  mutilations,
beatings  with  the  butts  of  rifles,  machetes  and  sexual  violence119.  Thirdly,
deliberately subjecting the group to conditions of life calculated to bring about its
physical destruction in whole or in part, as might be the case of the government
sieges of areas where the besieged Sunni population have been left  to die for
years, deprived of food, medicine and access to the most basic services necessary
to  survive.  The  victims  of  these  crimes  are  in  the  totality  of  cases  Sunni
communities that do not politically support the regime (or are perceived as such),
and very often the perception of government forces about the affiliation of an
individual is determined by his or her being Sunni. As for the mental element, it is
necessary to prove that the intention of the agent is to destroy, in whole or in part,
the group in question, which in terms of evidence is very difficult. According to
international jurisprudence, however, there are significant clues that can help to
prove  a  genocidal  intent,  as  the  foreknowledge  of  a  criminal  plan,  the  high
number  of  victims,  the  choice  of  the  victim only on  the  basis  of  his  or  her
belonging to a given group or the agent’s behaviour during the commission of the
crime120. What poses significant problems in the legal determination of the crime
is not so much the material criminal conduct in itself, but whether the intention is
to destroy a community because it is Sunni or because it is politically hostile to
the regime. In the first case, it would be a religious group and therefore the crime
may fall  within  the  definition  of  genocide;  in  the  second case  it  would  be  a
political group and therefore the crimes of genocide would be excluded. Although
the two factors often coincide, that is the difference between the crime against
humanity of extermination and persecution and the crime of genocide.

                         4.2.2.  Ethnic cleansing as hypotheses of genocide.
  
As mentioned,  ethnic cleansing responds to a policy to expel  an ethnic,

will  trample  their  necks”.  This  is  not  a  metaphor,  but  the humiliating treatment  the Sunnis
receive during the beatings. Online: https://goo.gl/CQ3g6v.

119 ICTR, Trial Chamber, Prosecutor v. Akayesu, ICTR-96-4-T, judgement of September 2, 1998, 
para. 706 ff. 

120 G. WERLE, ibid., p. 295. 
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religious or cultural group from a given area in order to alter the composition of
the population for political purposes through, for instance, forcible displacement
or  extermination,  but  these  criminal  offenses  do  not  make  ethnic  cleansing
equivalent  to  genocide  in  its  purpose.  However,  certain  conducts  of  ethnic
cleansing may be punished as genocide when they have the characteristics related
to  the  profile  of  this  crime,  particularly when the  destructive  actions  and the
choice  of  victims  betray  the  intent  to  destroy  a  group  and  have  therefore  a
genocidal intent. It is in this perspective that the ICTY has considered the forced
displacement of the population and the massacres in Srebrenica in July 1995 as a
genocide. In Syria, extermination, persecution and forcible transfer of civilians
are driven, primarily, by political motives, so, in general, the crime of genocide
would be excluded. However, some cases of massacre seem to be motivated by
religious reasons. One in particular is the massacre on which, on the basis of the
available facts and evidence,  the prevalence of the religious motivation seems
more demonstrable than other cases and it is the Banyas massacre. In this regard,
an ICTY investigator, met by this author for the purpose of this thesis121, suggests
that in the case of Banyas, if it were demonstrated that the perpetrators wanted to
erase a religious or ethnic minority from the area, it could amount to genocide.

                             4.2.3.  Hypotheses of genocide: the Banyas case.      

Banyas is a district in the coastal area of Latakia where Banyas city and al
Baida,  two Sunni  towns nestled in  a  predominantly Alawite area,  are located.
They were among the first  cities to host  anti-regime demonstrations in March
2011. It is here that between May 2 and 4, 2013 two of the most brutal massacres
of the whole conflict occurred, carried out mainly with sharp weapons. According
to residents,  government  forces  were apparently looking for  a  small  group of
deserters,  after  the  confession  under  torture  of  a  31-year-old  activist,  Hassan
Othman, known in al Baida for facilitating the defection of regular soldiers122.
Government forces were allegedly led by the same Othman to the houses of the
deserters,  who  reportedly  opened  fire  on  government  forces.  An  armed
confrontation broke out and lasted until 1 p.m., when the deserters were able to
flee from al Baida; during the clash there were no civilian casualties. It was then,
after the armed clashed had ended, that the Syrian forces, with the help of the
paramilitary  National  Defence  Forces  (NDF),  began  bombing  the  town  with
artillery and then started the massacre. As reconstructed by the Commission of
Inquiry,  there  were  house-to-house  raids,  arrests  and  summary  executions  of
hundreds  of  civilians,  whose  houses  were  burned  down.  Between  40  and  60
charred bodies were later found near the main square, in addition to the bodies of
30 executed women and to dozens of bodies scattered in the streets123. Between

121 Meeting at the ICTY on June 27, 2016. 
122 Human Rights Watch, “No One’s Left”. Summary Executions by Syrian Forces in al-Bayda 

and Baniyas, 09/13/2013. 
123 As shown for example in this video shot by two residents of al Baida, Mohammad and Majed,

interviewed by Human Rights Watch: the executed bodies of the Bayasi family can be seen lying
on  the  ground  in  a  street  that  local  residents  confirmed  to  be  Tal`et  Abboud.  Online:
https://youtu.be/i9tLF7Hw8eQ. The video is also included in the report “No One’s Left”.
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150 and 250 civilians were killed in the massacre124.  The scenes that unfolded
before the eyes of the witnesses after the massacre were gruesome125: dozens of
bodies of women and children piled one on top of the other126, as also shown in
the footages shot by those who discovered the bodies127, many of them gutted,
maimed and burned. Dramatic is the testimony of a woman who witnessed the
violent raid, carried out even with axes, and the summary execution of three of
her children, her husband, two nephews aged 13 and 14, and other men from the
neighbourhood128.  After  the  execution,  a  soldier  was  ordered  to  rape  her  but,
according to the woman, he pretended to harm her to avoid that his superiors
would kill them both129. But not all had the same luck: others were raped and then
killed130.  Later,  the  woman discovered charred corpses  along the  way:  among
them one of her children131. On May 3, government forces returned to loot the
houses and burn those still standing; only on May 4 the Red Crescent was allowed
to enter the city, where under the supervision of the security forces they buried the
bodies in mass graves. The Commission of Inquiry has found that there was no
armed opposition in the village or nearby during the massacre and that the type of
military operation and the massacre that followed did not occur in the context of
an armed confrontation132. From the accounts of the survivors, supported by the

124 UN Doc A/HRC/24/46, ibid., p. 31, para. 10.
125 “As we entered further into the house, we got to a room where we found so many corpses.

Mothers  and children piled on top of each other.  One mother  was  still  covering her  son.  I
thought he may have survived but as I turned her over, I saw that he had been also shot. My
friend’s fiancé was also killed”,“No One’s Left”, ibid.

126 “In every corner we looked we would see 7 or 10 dead bodies. We were touring the homes in
order to get a picture of how many people died in this massacre. [..] We entered the room and
saw more than 25 dead bodies, all women and children. Not one single man. They were aged
between 3 months to 70 years. They were killed with bullets. Some had been shot in the head,
some  in  the  stomach.  It  is  like  they  [the  perpetrators]  had  fired  around  chaotically.  They
probably put them in one room and then sprayed them with bullets. They were on top of each
and the blood was seeping from underneath them all.  [..]  The smell  of blood [..]  was very
strong”, testimony of Mohammad, al Baida residents who filmed the scene (video at this link
https://youtu.be/cdqokzPtVl4). See “No One’s Left”, ibid. 

127 For a collection of videos and photos of the Banyas and al Baida massacres, see The Baniyas
Massacre: Why Assad Did It, Yallasouria, 05/6/2013. 

128 According to a resident, Lama, some of the men had bullet wounds while others had been hit
with cleavers or stabbed with knives. They were bleeding but most were still alive. She said:
“Little boys were screaming for their mothers. The son of [Hind al-Shughari], Abd al-Khaleq, he
was 13. Then Sawsan’s son, Luqman al-Hiris he was 14, and Ahmad and Mamdouh, they were
14.... and Ahmad Othman”. They were all executed. Lama said: “I found my husband. He was
shot in the head and in the shoulder. Half of his head from this side was all smashed up. His
insides were all out. This [the injuries to his abdomen] was done with cleavers”, ibid.

129 “The soldier then came to me and said: ‘Auntie, I am just obeying orders.’ I said, ‘Go ahead…
you will double my honour’. He said: ‘Auntie, I am going to pretend that I am doing something
to you so move your arms. Make it look real. Otherwise they will shoot you and me’”, ibid.

130 Syrian Network for Human Rights, The most heinous crime of the modern era: Banyas 
massacre. Blatant ethnic cleansing in Syria, 10/2013, p. 18. 

131 “We found 5 young men who died while being tied up together. They had been burnt. They
were nothing but charcoal. I am sure my son was one of them”,  “No One’s Left”,  ibid. The
woman recognised her son from a hand deformation.

132 UN Doc A/HRC/24/46, ibid., p. 31, para. 10.
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videos shot either by themselves and by some soldiers133 which were also shown
on Syrian State TV, it was possible to ascertain the presence of the Army and the
NDF during  the  massacre;  a  presence  confirmed  by the  same  Syrian  regime.
Therefore,  the  Commission  considers  that  “there  are  reasonable  grounds  to
believe  that  government  forces  and  affiliated  militias  including  the  National
Defence Forces are the perpetrators of the al Bayda massacre”134.

The massacre in the city of Banyas also began on May 2, as part of the
same military operation,  and a similar  scenario took place there,  in the Sunni
neighbourhood of Ras al-Nabe’. As soon as the news of the massacre in al Baida
spread,  hundreds  of  civilians  tried  to  flee  from  Banyas,  but  the  army  that
surrounded  the  city  prevented  them.  After  intense  artillery bombardment,  the
Army and the NDF raided the neighbourhood, arresting and executing hundreds
of civilians, including children; the massacre was consumed with sharp weapons,
machetes and knives, with which government forces and  Shabeeha, who joined
the  operation  from the  Alawite  neighbourhoods,  mutilated  and disembowelled
men, women and children, burning many alive135. Between 150 and 200 people
were  massacred,  and  since  in  this  case  also  there  was  no  presence  of  armed
opposition,  the  Commission  of  Inquiry  concluded  that  “there  are  reasonable
grounds to believe that pro-Government forces perpetrated the May 3 killings in
Ras Al-Nabe’”136. The Syrian authorities have confirmed the military operations
conducted in those days in Banyas and al Baida, but pointed out that they killed
only “terrorists”. However, the hundreds of dead were civilians137, not to mention
that  for  the  Syrian regime everybody who does  not  support  it,  even unarmed
civilians, is a “terrorist”. For this study it was possible to interview a Christian
volunteer of the Red Crescent who was in Banyas in the days of the massacre and
whose team was then ordered by the security forces to dispose of the bodies in
mass  graves.  This  valuable  eyewitness  account,  included  in  the  Appendix,
provides a dramatic glimpse of what was the planning behind it and its religious
motivations.  The Local  Council  of  Banyas has identified 410 casualties138,  the

133 For  example  this  video  showing  government  forces  massing  bodies  in  a  store  that  local
residents have identified as the Azzam cell phone store. There are three bodies out of the store
and  at  least  25  inside.  The  video,  available  at  this  link  https://youtu.be/_tYK8AAW1sY,  is
included in the report “No One’s Left”, in which one of the witnesses, Mohammad, said that the
charred bodies inside the store were about sixty.

134 UN Doc A/HRC/24/46, ibid., p. 31, para. 11.
135 “There was a child, they split him from the head to the middle of his back. I watched a young

man, they threw him on the ground and swooped on him to stamp himwith knives. I watched a
woman,  [..]  they  raped  her,  I  saw it  with  my own  eyes,  then  they  cut  off  her  hand  and
slaughtered her. They burnt one of the shops, they threw four children after cutting them, they
also threw a girl child into the fire while she was still alive”,  The most heinous crime of the
modern era: Banyas massacre. Blatant ethnic cleansing in Syria, ibid., p. 18.

136 UN Doc A/HRC/24/46, ibid., p. 32, para. 14.
137 State TV al-Akhbariya even aired on May 3, 2013 a video showing the dead bodies of the

Bayasi family, saying they were “terrorists”. The Lebanese TV al Manar, close to the Syrian
regime, also aired in the evening of May 2 footage showing the bodies of civilians executed in
the main square of al Baida calling them “terrorists”. Videos included in the “No One’s Left”
report and available at link: https://youtu.be/_fh_Z1RmKHw.

138 See the Appendix and documentary  Al-Bayda: anatomy of a war crime, Channel 4, 2013. 
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Syrian Network for Human Rights 459139.

Although the massacre apparently started from an operation to flush out
some deserters, the massive level of forces involved and the degree of planning
seem to suggest a certain premeditation. To confirm this hypotheses there are the
testimonies  of  those  who  lived  in  the  Alawite  districts  of  Banyas  before  and
during  the  massacre,  according  to  which  the  operation  had  been  planned  for
months to “give a lesson to the Sunnis”140. The sectarian nature of the massacre
appears evident from many elements. Firstly, not only were the authors Alawites
and the victims Sunni, but exclusively Sunni civilians were massacred. Al Baida
was predominantly Sunni but it had a Christian minority. As also corroborated by
the Christian eyewitnesses, the entire Christian part of the town was not touched
by government forces141. Secondly, the Sunni population which survived fled en
masse after  the  massacre,  leaving  in  the  city  only the  Christian  and  Alawite
minorities, which would suggest that the purpose of the massacre was deliberately
to hit the Sunni population, killing and displacing it, to cleanse the area from the
Sunni presence and to make it entirely Alawite. To support this, there is the fact
that with the destruction of the houses of Sunni citizens, deliberately set on fire by
government forces, all their private documents, from estate contracts to identity
cards have been destroyed. It means that the citizens who fled have no way to
prove their rights of property and cannot go back. Thirdly, to corroborate what has
been said, there are the public statements made by some military officers involved
in the massacre. In particular, the Alawite General Ali al Kayalli, better known as
Mihrac Ural142, can be seen in a video, published on May 5, 2013 but which dates
back to the days before, in which he clearly states the intention to “clean Banyas”
from “traitors”, i.e. the Sunnis considered supporters of the opposition, calling for
an ethnic cleansing following which the city had to be handed over to the Syrian
Alawite forces143. So the intention behind the Banyas massacre to physically erase
the  Sunni  population  and to  cleanse  the  city on  ethnic  and religious  grounds

139 263 (including 43 children and 28 women) in the massacre of al Baida and 196 (including 63
children and 43 women) in that of Banyas. See Syrian Network for Human Rights,  The most
heinous crime of the modern era: Banyas massacre. Blatant ethnic cleansing in Syria, ibid., p. 2.

140 See the testimony in the Appendix: “The NDF [..] want all opposition dead [..] One of them [is]
Ali Shaddoud [..] founder of the NDF in Banyas and he told me personally that something big is
happening in Banyas. [..] When I tried to understand from some friends of his, some told me that
the regime was trying to focus on Damascus and the coastal area [..] so if there are Sunnis 
remaining in this area they wanted them to have a lesson”.

141 “No One’s Left”, ibid. See also the testimony of the Red Crescent volunteer in the Appendix. 
142 He  has Turkish  origin,  but  Syrian  nationality.  He leads  a  pro-government  militia  made  of

Alawites and Shabeeha called Syrian Resistance, which is based in al Baseet, north of Latakia.
143 “Banyas is the only outlet to the sea for traitors. Jableh city in all cases is already surrounded by

national forces, so it cannot be a passage for the enemy to the sea, but Banyas can be. [..] What
is required is to impose siege on Banyas soon and then start cleansing! We are in the  Syrian
Resistance, [..] the Syrian Resistance’s direction is liberation and cleansing, and if we’re asked
to start fighting this week in Banyas, we are ready to fulfil our national duty and everyone will
see the Syrian Resistance in Banyas. [..] And if any of you asked who is going to dwell those
cities, my answer is that our task is liberation and cleansing, and then deliver to the Syrian
forces on time and place specified, and if uninhabited, we’ll  talk about such incident then”,
speech of General Ali al Kayalli to his men before the massacre of Banyas. Video posted online
and available at the link: https://youtu.be/y0P4rhRjR9I. 
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seems  to  have  been  expressly  declared  by  some  of  those  who  have  run  the
operation  and  seems  to  be  corroborated  by  what  the  soldiers  said  after  the
massacre144. Furthermore, such a public statement may also be considered as an
incitement  to  genocide,  punishable  under  art.  3  of  the  Convention  against
Genocide,  as well  as under art.  25(3)(e) St-ICC. Therefore,  the Banyas and al
Baida massacre seems to have a stated and explicit intent of ethnic cleansing that
could indicate  the  intent,  and therefore  the  crime,  of  genocide.  But  so far  no
competent institution has spoken about the Banyas case in terms of genocide, so
the hypotheses considered here is a judicial disquisition not yet established: the
Commission of Inquiry investigated the case  as  a massacre  and the genocidal
intent is yet to be juridically established.

                      4.2.4.  ISIS and the Yazidi genocide.

As mentioned, in June 2016 the Commission of Inquiry, in a special report
dedicated to ISIS crimes against the Yazidi community, concluded that there are
all reasons to believe that ISIS is committing a genocide against this minority.
According to the Commission,  ISIS has sought to destroy the Yazidis through
killings, sexual slavery, enslavement, torture and forcible transfer, causing serious
bodily and mental  harm,  through the infliction of conditions of life that  bring
about a slow death, the imposition of measures to prevent Yazidi children from
being born, including forced conversion of adults, the separation of Yazidi men
and women, and mental trauma, and the transfer of Yazidi children from their own
families. The public statements and conduct of ISIS and its fighters demonstrate
that ISIS intended to destroy the Yazidis of Sinjar, who compose the majority of
the world’s  Yazidi  population,  in whole  or  in part145.  For  ISIS,  the Yazidi  are
heretics to eradicate and all violence against them is not only permitted, but also
“endorsed by God”. When ISIS seizes a Yazidi village, first of all they separate
men and boys aged 12 and over from women and younger children. As for men
and boys, if they refuse to convert to Islam they are executed, usually by gunfire
or  by slitting  their  throats.  If  they accept,  they are  forced  to  work  for  ISIS,
labouring on construction projects, digging trenches, cleaning streets, and looking
after  cattle146,  and  to  pray and worship according  to  the  extreme form of  the
Sharia practiced by ISIS, in a policy aimed at removing any traces of the origins
and the religious identity of these men. Young children instead are left with their
mothers,  even  if  they are  continually exposed  to  violence,  both  physical  and
psychological, such as being forced to listen outside the door while the jihadists
rape their  mothers;  they are  also used as a means to  punish or  blackmail  the
women.  They  are  also  subjected  to  religion-based  violence,  insulted  as
“worshipers of stones”, “infidels” (kuffar), “devil worshipers” or forced to say the
name  of  the  devil  aloud,  an  impermissible  act  in  the  Yazidi  religion147.  Girls

144 One survivor heard some soldiers on the phone saying: “We finished our mission successfully,
we could eliminate them”, see  The most heinous crime of the modern era: Banyas massacre.
Blatant ethnic cleansing in Syria, ibid., p. 21.

145 UN Doc A/HRC/32/CRP.2, ibid., p. 1.
146 Ibid., p. 9, para. 37.
147 Ibid., p. 17, para. 87.
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remain with their mothers until  they reach the age of 9, then they are sold as
slaves, while boys remain with the mothers until they reach the age of 7, when
they are sent to ISIS training camps, where they are given a Muslim name with
which they will be called from then on to completely cancel their identity and
their  past.  They are  subjected  to  religious  indoctrination  and  receive  military
training, where they learn to use AK-47 rifles and grenades, to “become good
Muslims” and “to kill the  kuffar”148. They are also forced to watch propaganda
videos with armed clashes, beheadings and suicide missions. If the children fail to
learn by heart verses from the Quran or if they perform the military exercises
poorly, they are beaten. At the training camps, there is no reference to the Yazidi
boys’ religion, their past is erased and all contact with their family and community
is  cut  off.  A new identity  is  forcibly imposed  on  them.  As  explained  by the
Commission of Inquiry, the aim is to destroy the religious identity of Yazidi boys
and to recast them as followers of Islam as interpreted by ISIS. In this way, Yazidi
boys are transferred out of their own community into ISIS149.

In addition to physical violence, there are serious forms of psychological
violence that cause lasting trauma to Yazidi women and children. Many of those
interviewed by the Commission suffer from insomnia, nightmares, anxiety and
constant fear, lack of appetite, distrust, suicidal tendencies, anger and depression.
The psychological trauma destroys the Yazidi community even in the aftermath of
their captivity, and plays a role in birth prevention. ISIS in fact imposes measures
intended to  prevent  births  within  the  group not  only by separating men from
women,  killing  hundreds  of  men,  but  also  by  traumatising  Yazidi  women
permanently. Specifically, the Commission stresses, with reference to the ICTR
jurisprudence,  that  rape can be a  measure  to  prevent  births  “when the person
raped  subsequently  refuses  to  procreate”150.  An  expert  in  trauma  psychology
working with the Commission stated that “the Yazidi females do not trust men,
there  is  a  real  anxiety around  any contact  with  them.  This  has  resulted  in  a
disinterest in sexual relationships, in any contact with men. For the younger girls,
where  rape  was  their  first  experience  of  sex,  and  where  the  traumatic  sexual
violence was extended over a long time at the hands of multiple men, you would
expect difficulty in future sexual relationships and anxiety around sex”. So the
Yazidi  women and girls  under  treatment do not  want  to marry now or in  the
future. In this way,  the rapes constitute a measure to prevent births within the
group151. In light of the above, the Commission concluded that there are enough
elements to define the crime of genocide152. Obviously all the criminal offenses
materialising the crime of genocide also constitute crimes against humanity and
war crimes and can be prosecuted also as such.

148 “A Saudi fighter showed some Yazidi women a video of young boys being trained in an ISIS
camp, saying: “We are training them to kill kuffar like you”. Another woman recounted an Iraqi
fighter taking one of the boys from her cell in Badoush prison and telling his distraught mother,
“We are taking him so he can go and kill your people in Kobane””, ibid., p. 18., para. 93. 

149 Ibid., p. 19, para. 96.  
150 ICTR,  Prosecutor vs. Akayesu, ibid., para. 508.
151 UN Doc A/HRC/32/CRP.2, ibid., p. 27, para. 145.  
152 Ibid., p. 20 ff.
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CHAPTER V
STATE-SANCTIONED TORTURE IN SYRIA: THE “CAESAR CASE”

5.1-     Crime of torture: juridical profile.

In Syria, torture is perhaps the most documented crime. The prohibition of
torture  and  other  cruel,  inhuman  and  degrading  treatments  is  a  fundamental
prohibition  of  IHL,  according  to  both customary and treaty law,  since it  is  a
serious  breach  of  the  Geneva  Conventions.  No  exceptional  circumstances
whatsoever can justify the use of torture,  which constitutes a crime of unique
triplicity, as it can be a war crime1, a crime against humanity2 and an autonomous
international crime regulated by the UN Convention against Torture and Other
Cruel,  Inhuman  or  Degrading  Treatment  or  Punishment3.  However,  there  are
differences:  torture  is  a  war  crime  if  it  is  for  such  purposes  as  obtaining
information  or  a  confession,  punishment,  intimidation  or  coercion  or  for  any
reason based on discrimination of any kind, as stated in the Elements of Crimes,
which echo art. 1 of the Convention against Torture. This differentiates torture as
a war crime from torture as a crime against humanity, which does not need to be
driven by specific purposes to be classified as such, provided that it is part of a
widespread or systematic attack against the civilian population of which the agent
is aware. A further difference emerges in the Convention against Torture, whose
art. 1 establishes that torture means the infliction of severe suffering on the basis
of the aforementioned reasons but only if inflicted by or at the instigation of or
with the consent or acquiescence of a public official or other person acting in an
official capacity4. This imposes significant restrictions on the application of the
Convention,  because  it  excludes  all  acts  of  torture  perpetrated  by  non-State
groups  and  private  organs.  The  St-ICC  definition  is  therefore  more
comprehensive. Furthermore, torture as a crime against humanity and as a crime
under  the  Convention  can  be  perpetrated  both  in  peacetime  and  in  wartime,
contrary to torture as a war crime which needs to take place in the context of an
armed conflict and to be therefrom dependent.

Syria has ratified the Convention against Torture, which prohibits its use
under any circumstances, including during the state of emergency. Yet, in Syria
torture is  an institution with years of development,  since the rise to power of

1 Under art. 8(2)(a)(ii) St-ICC in international conflicts and art. 8(2)(c)(i) in internal conflicts.
2 Art.  7(2)(e)  St-ICC:  “‘Torture’ means  the  intentional  infliction  of  severe  pain  or  suffering,

whether physical or mental, upon a person in the custody or under the control of the accused;
except that torture shall not include pain or suffering arising only from, inherent in or incidental
to, lawful sanctions”. 

3 It was adopted in 1984 and has 161 State parties, including Syria.
4 Art. 1 of the Convention against Torture: “The term “torture” means any act by which severe

pain or suffering,  whether physical or mental,  is intentionally inflicted on a person for such
purposes as obtaining from him or a third person information or a confession, punishing him for
an act he or a third person has committed or is suspected of having committed, or intimidating
or coercing him or a third person, or for any reason based on discrimination of any kind, when
such pain or suffering is inflicted by or at the instigation of or with the consent or acquiescence
of a public official or other person acting in an official capacity. It does not include pain or
suffering arising only from, inherent in or incidental to lawful sanctions”.
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Hafez al Assad, who has made torture the main instrument to repress and control
both  its  armed  forces  and  society.  With  the  conflict,  torture  has  evolved  and
reached levels of such aberrations that do not spare even children. Its systematic
and high structural organisation has led the Commission of Inquiry, in many of its
reports, to conclude that the Syrian authorities have committed the crime against
humanity of torture5. In reality, also rebel groups, Nusra, the Kurdish YPG and
ISIS would be guilty of this crime, but not in the same way. The cases of torture
by the Kurdish YPG and by the rebels against captured soldiers, other rebels or
civilians deemed enemy informants, fall  within the category of war crimes; in
fact, they are not part of a widespread or systematic attack against the civilian
population, as often concluded by the Commission of Inquiry6, and therefore they
would not amount to crimes against humanity7. ISIS on the contrary would rather
use torture as part of a widespread and systematic attack against civilians and
therefore it would be a crime against humanity8. Nonetheless, by extension and
structure of the strategies of violence the State-sanctioned torture machinery of
the Syrian government towers above all  other cases, since it  involves the vast
majority of torture cases documented in the country. By its intrinsic characteristics
the Syrian State-sanctioned torture may amount, according to the Commission of
Inquiry, to a crime of extermination, also because it is directed largely against the
civilian population9.  Syrian detainees are in fact mostly human rights activists,
students, intellectuals, journalists, lawyers, doctors, humanitarian volunteers and
ordinary citizens of the pro-democracy movement. State-sanctioned torture is one
of the major causes of death among Syrian civilians and, being practiced by a
member  State  of  the  Convention  against  Torture,  it  implies  specific  legal
responsibilities,  because,  as  will  be  explored,  it  has  evolved into  becoming  a
means to kill, not only to punish or to extract confessions. It is for the relevance
of State responsibility regarding this crime that in this chapter the focus will be on
State-sanctioned torture10.

5 “The Commission finds that the Government is responsible for the crimes against humanity of
murder,  rape  or  other  forms  of  sexual  violence,  torture,  imprisonment  or  other  severe
deprivation of physical liberty in violation of fundamental rules of international law, enforced
disappearance and other inhuman acts”, UN Doc. A/HRC/31/CRP.1, ibid., p. 17, para. 98.

6 “While  incidents  of killing,  torture,  and related violations  against  persons deprived of their
liberty occurred also in areas controlled by anti-Government armed groups, no institutionalised
or consistent practice of mass arrests and arbitrary detention, torture, and killing of detained
civilians in areas controlled by most of these groups has been documented. Abuse and killing of
detainees has occurred primarily in context of the capture and detention of Government soldiers
and fighters of rival rebel groups”, ibid., p. 12, para. 65.

7 Ibid., p. 18, para. 102. 
8 Ibid., p. 18, para. 103. 
9 “[..] it is apparent that the Government authorities [..] were aware that deaths on a massive scale

were  occurring.  The  accumulated  custodial  deaths  were  brought  about  by  inflicting  life
conditions in a calculated awareness that such conditions would cause mass deaths of detainees
in the ordinary course of events, and occurred in the pursuance of a State policy to attack a
civilian population. There are reasonable grounds to believe that the conduct described amounts
to extermination as a crime against humanity”, ibid., p. 17, para. 97.

10 To learn more about  torture  by the rebels,  see  e.g.  Amnesty International,  'Torture was my
punishment': Abductions, torture and summary killings under armed group rule in Aleppo and
Idleb, Syria,  07/5/2016. About torture by the YPG see Human Rights Watch, Syria: Abuses in
Kurdish-run Enclaves,  ibid. About torture by ISIS,  see Amnesty International,  Rule of Fear:
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          5.2-     State-sanctioned torture: purpose, phenomenology and training.

To  understand  the  crime  of  torture,  it  is  necessary  to  understand  its
mechanisms beyond the mere scientific infliction of severe suffering and to pay
attention to the mental element of the crime, which is the intent. The experience
of torture in fact goes far beyond obtaining information or (false) confessions,
which is often just a pretext for achieving another purpose, which in the case of
State-sanctioned torture in Syria is to spread terror among the civilian population
in order  to  crush and discourage any initiative  by civil  society,  feared by the
Syrian regime even more than armed groups. Paradoxically, one of the primary
purposes of torture is not to make the victims talk, but to silence them, destroying
their identity and erecting an impenetrable wall between them and the rest of the
world, generating a misunderstanding that will make the victim harmless in the
future for the Power11. The stories of the survivors have in common the feeling
that they have become strangers to the world because when someone suffers the
unimaginable and survives a world which is not governed by human and logical
standards, they feel uprooted and reintegration into society is extremely difficult12.
Torture rips the victim from the fabric of human community and creates a barrier
of incommunicability between those who have experienced torture and those who
have not, because the former cannot express it and the latter cannot understand it.
Silence  is  the  main  accomplice  of  torture,  uniting  both  the  victim  and  the
tormentor. In Syria, for example, the generation of the Hama massacre and the
survivors of years of torture, eventually released, are the most concrete example
of this wall of silence: for years the survivors have skirted the atrocities they had
suffered or witnessed, not even telling about them to their loved ones. Many did it
for the first time in 2011, after 20 or 30 years of silence, to warn the younger
generation that took to the streets on the fate they would have faced, had they
been arrested. It takes years in fact to process the torture, to go back to a normal
life and to defeat what psychotherapy calls “the internalised torturer”13.

To  achieve  the  purpose  of  breaking  any  present  and  future  resistance,
torture  destroys  human  dignity  and  follows  a  well  planned  process  of
dehumanisation of the victim, both from a psychological and a medical point of
view. It is so well planned that it is codified in manuals and it is professionally

ISIS abuses in detention in northern Syria, 12/19/2013, or Human Rights Watch,  Syria: ISIS
Tortured Kobani Child Hostages, 11/04/2014, and see the reports by the Commission of Inquiry.

11 “When you have been tortured, you do not feel at home on Earth any more”, testimony of a
torture survivor in F. SIRONI,  Persecutori e vittime. Strategie di violenza, Feltrinelli Editore,
Milano, 2001, p. 22. 

12 “When you have been a victim of torture for so long and so intensely that it has entered into
your being, talking about it is like eradicating vomit hidden in the bottom of your body. As long
as it  retains  its  power,  meaning for  years,  it  is  impossible  to  even  look at  it.  We must  do
everything to forget those harrowing hours, to find a human form after months and months of
physical degradation, so that the heart does not bounce at every sound reminiscent of the low
voice whispering in my ear “get up” and I knew it was for torture”, testimony of a survivor, in F.
SIRONI, Persecutori e vittime, ibid., p. 6. 

13 The experience of torture is so traumatic and intense that every detail is rooted in the depths of
the victim, including the torturer, whose voice, whose words, whose absolute power over the
victim will continue to consume it from inside out for years. Ibid., p. 47 ff.
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taught  to  intelligence  services,  security  forces,  military  police  etc..,  who  are
supposed to implement it. Therefore torture does not use only physical pain and
hardship,  but  also  psychological  violence  and  terror,  such  as  being  forced  to
watch the torture of relatives or companions, as well as a number of violations of
cultural and social taboos that destroy the humanity and the identity of the victim.
Torture makes also use of a complex system of perverse logic, such as subjecting
the  victim  to  impossible  dilemmas  in  which  any decision  will  lead  to  more
suffering (such as choosing which torture is to be inflicted to himself or to others),
and what can be called “a total obsessive code as a system”14, which is imposing
upon detainees a system of absurd and illogical rules whose infringement leads to
torture as a punishment, such as sleeping on one side rather than on the another, or
having to mantain complete silence15.  In such a system the rules are not  only
foolish, but also arbitrary and changeable, so the prisoners survive in a climate of
total uncertainty and helplessness in which anything can lead to torture. In this
way,  the victim is  degraded to a mere object,  transformed into a being totally
dominated by the tormentor. Torture is thus not simply an infliction of brutality,
but a strategy to block the ability of thought and to bend individual will16. Since
the victims have no control over their destiny and are forced to follow illogical
rules at the mercy of their captors, in a universe in which time does not count,
because  it  is  deliberately  altered  by  the  tormentors,  thought  structures  are
demolished along with individual identity and psychic functioning. 

State-sanctioned torture is therefore not the product of some sadistic and
perverse psychopaths recruited for their cruelty, but it is the product of a State
policy that has developed precise strategies of violence and legalised an aberrant
universe where the rules and the logic processes of the “normal world” no longer
apply, in a system of annihilation of the individual that attacks also the collective
values of the targeted group. In such a system, the torturers become executioners
of  a  State  policy  that  trains  them  to  perform  these  practices,  through  a
deculturation  process  or  a  initiation  using  traumatic  techniques  itself.  In  fact,
torturing requires character,  the conviction of the “positivity” of these actions,
self-control and discipline to be able to handle the psychological stress associated
to the infliction of atrocious suffering to other human beings. The training of the
torturers  emphasises  values  such  as  courage,  strength,  endurance,  loyalty,
obedience and honor, it leads them to a position of absolute power and impunity,
it feeds them with hatred towards an enemy and it desensitises them in front of
suffering,  both their  own and that  of  others.  The training itsel  often  involves
violence, humiliation and abuse, so that when a trainee is ordered to torture an
opponent or an “enemy”, he does so angrily, pouring on the victim the hatred he

14 Ibid., p. 28.
15 For example, in the military prison of Sednaya, which will be explored shortly, there is the rule

of silence, even during torture: prisoners cannot speak, whisper or scream during the abuse,
which is almost  impossible,  because every sound leads to  cruel  and extensive beatings and
further tortures. Other rules concern the prohibition of watching the guards, of touching food
without  their  permission  or  the  imposition  to  use  blankets  only  at  night.   See  Amnesty
International, Mass hangings and extermination at Saydnaya prison, Syria, 02/7/2017, p. 36. 

16 C. MAZZA, La tortura in età contemporanea: metodo di interrogatorio o strumento di potere? ,
Quaderno di storia contemporanea, Torino, 2010, p. 3. 
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has accumulated towards the instructors17. The phase of the professionalisation of
torture also serves to make this practice a legal work necessary for the protection
of the State, and therefore to make it not only acceptable, but also coveted: the
sense of belonging to a State body or a military unit that works above the law in
order to ensure national security can justify cruel acts such as torture, which is
perceived as a professional task18. This helps the torturers to hold on to the belief
of  working  for  the  “good”  and  of  being  on  the  right  side  because  they  are
fulfilling their duty, especially in light of the indoctrination process received about
the logic of the enemy, which in Syria is identified with anyone not nourishing
reverence for the President or anyone who expresses any form of dissent. So what
drives the torturers to inflict the most atrocious cruelty on men, women, children
and elderly is on the one hand the result of a specific training process, on the other
of a political, ethnic and religious hatred exasperated by a regime that has turned
into a weapon to put the Syrians against each other in a vicious spiral of violence
and  revenge.  Although  not  all  authors  of  the  crime  of  torture  have  been
thoroughly instructed,  e.g.  many pro-government  militias,  some  of  which  are
composed  of  civilians,  what  torturers  generally  have  in  common  is  having
suffered a traumatic experience or having internalised such a hatred towards the
“enemy”  to  be  able  to  brutalise  him/her  without  hesitation,  in  a  climate  of
atrocities  tolerated  and  encouraged,  and  therefore  unpunished,  by  the  State.
Torture is a unique phenomenon from an anthropological and psychological point
of view and having a picture, even superficial, of its purpose and phenomenology
is necessary to understand it and define it also from a legal point of view, on the
one hand to solve the issue of responsibilities and on the other, during trials, for
the protection and the assistance to the victims who are supposed to testify. This
premise is important to understand also the articulation and the structure of the
machine of State-sanctioned torture in Syria.
 

                            5.3-     “Torture Archipelago”.

     5.3.1.  Structure and training of the secret services: the “Nazi of Damascus”.

As seen in chapter I, Hafez al Assad created a police State based on a dense
network of repression whose departments were structured so as to make coups
against him impossible. Torture became a widespread and institutionalised power
tool, whose roots sinks in part in the years following World War II. After the fall
of the Third Reich, many Nazi leaders fled to various countries. Among these
there is Alois Brunner, who sought refuge in Syria in 1954. Known by the false
name of Georg Fischer, Brunner was the right arm of Adolf Eichmann, who in his
memoirs called  him  “my  best  man”,  and  in  the  40s  he  ran  the  French
concentration  camp  of  Drancy.  He  was  responsible  for  the  deportation  to
Auschwitz and the extermination of 135,000 Jews19, for which he was sentenced

17 To learn more about the complex training process of the torturers, see F. SIRONI, Persecutori e
vittime, ibid., p. 91 ff. The leading case that enabled experts to study this process is that of the
Greek torturers under the dictatorship of the colonels (1967-1974).

18 C. MAZZA, ibid., p. 6
19 56,000 from Vienna, 43,000 from Salonicco, 14,000 from Slovakia and 23,000 from France.
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to death twice in France. His presence in Syria was discovered in 196120 and since
then several extradition requests by Austria, France and Germany were submitted
to the  Syrian  regime,  which  has  always  denied that  Brunner  was  in  Syria.  A
thorough investigation by the French magazine “XXI”21 through documents and
eyewitnesses,  including  three  former  Brunner’s bodyguards,  has  not  only
reconstructed his life in Damascus under the protection of Hafez al Assad, but
also its role in the creation of the Syrian secret service, the notorious Mukhabarat,
still active in Syria. The link between the former SS officer and the Syrian regime
dates  back  to  1966,  when  Hafez  al  Assad  became  Minister  of  Defense  and
included  Brunner  in  his  circle  of  advisers.  In  1971,  when  Hafez  took  power
through a military coup, Brunner’s skills proved to be crucial in the formation of
the Syrian intelligence services.  Brunner  worked for  the  regime as  a  political
police advisor expert in torture, receiving a monthly salary. Hafez al Assad sent
him to  the  base  of  the  secret  services  in  Badi  Warada  (Damascus)  where  he
trained all the heads of the four main agencies of the  Mukhabarat.  Torture was
part  of  the  training:  for  example the “German chair”,  a  very common torture
method in Syria, comes from Brunner. He died in Damascus at the end of 2001 22,
leaving to the Syrian intelligence services, considered among the most brutal in
the world, a legacy that helps to understand the tragedy still ongoing in Syria.

In  fact,  the  four  agencies  of  the  Syrian  secret  service,  namely  the
Department  of  Military  Intelligence,  the  Political  Security  Directorate,  the
General  Intelligence  Directorate  and  the  Air  Force  Intelligence  Directorate,
manage  all  the  detention  facilities  and  the  torture  centres  across  Syria.  Each
agency has a headquarter in Damascus and regional and local branches across the
country. In 2011, to manage the hundreds of thousands of detained civilians, the
Syrian authorities opened unofficial detention centres in military bases, stadiums,
schools and hospitals, turned into torture centres. It is common practice to transfer
prisoners from one centre to another and from one agency to another and, since
they do not communicate with each other, often detainees are interrogated and
tortured each time from scratch. Covered by impunity,  the  Mukhabarat  have a
long history of detentions without warrants of arrest, without charge and without
granting  detainees  any  trial  or  legal  assistance.  Some  prisoners  are  released
without any formal procedure, others are taken to court and then released. In all
cases  detainees  are  tortured,  held  in  tiny  cells  inhumanly  overcrowded  with
dozens of prisoners crammed into a space of a few square metres23, where they
cannot sleep lying down, so being forced to take shifts to sleep; they are deprived

20 When he received the first parcel bomb that cost him an eye. He received a second one in 1980,
that cost him three fingers of his left hand. J. FIELDING, J. LAYTON, Nazi fled justice for a
new ‘job’ as torturer for Syria’s murderous regime, Express, 11/30/2014.  

21 He spent the last years of his life locked in a room beneath the headquarters of the Mukhabarat
in Damascus, officially for security reasons, in fact held and treated like a prisoner. H. AOUIDJ,
M. PALAIN, Il nazista di Damasco, Internazionale, n. 1187, 13/01/2017, p. 34 ff. 

22 Ibid., p. 45.
23 For example, in a 4x5 m cell five people can be held, according to the European Committee for

the Prevention of Torture. In Syrian detention centres, in the same area 70 prisoners are held.
See  Human  Rights  Watch,  Torture  Archipelago.  Arbitrary  Arrests,  Torture,  and  Enforced
Disappearances in Syria’s Underground Prisons since March 2011, 07/3/2012, p. 15. 
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of food or fed with rotten food and denied water, access to toilets and medical
care. The lack of hygiene and the compulsion to have to carry out bodily needs in
the  cell,  combined  with  malnutrition,  lead  to  the  spread  of  diseases  among
inmates, who, untreated, often die. Particularly critical is the situation of women,
who  are  denied  the  necessary items  during  their  menstrual  cycle,  particularly
pregnant women, often forced to give birth by their own in the cell24.

               5.3.2.  Detention centres and military prisons: the case of Sednaya.

The Commission  of  Inquiry has  identified  38 torture  centres  in  Syria 25,
while  Human  Rights  Watch 2726,  identifying  not  only  the  location  and  the
agencies managing them but also, where possible, the names of the military men
who run them. If also illegal, make-shift detention centres are counted, the NGO
Avaaz  has  identified  around  41627.  Mapping  the  dense  network  of  detention
centres is not easy,  because the number of the secret ones is unknown, so the
actual number is much higher. In addition, there is a difference between detention
centres,  where  torture  is  to  punish,  repress  and  extract  false  confessions  of
“terrorism”, and civilian and military prisons, where inmates have undergone a
trial, even though unfair. A further distinction is between civilians prisons, where
although conditions are often inhumane, generally they are considered a bit better
than detention centres, and military prisons, where even civilians are imprisoned:
here, since prisoners have already been convicted, they may be treated even worse
than  in  detention  centres  because  torture  is  no  longer  used  to  extract  false
confessions, but as a tool to kill. Detention centres and prisons are black holes
where no UN body nor any independent organisation, such as the Red Cross, can
enter due to the access denial  by the Syrian regime. What happens inside the
impenetrable walls of these centres transpires only from the stories of survivors
and defectors, which tell of unimaginable torture. One of these “black holes” is
the notorious Sednaya military prison, run by the Military Police and dependant
on the Ministry of Defence. It  is such an impenetrable “black hole” that often
families  are  informed  that  their  loved  one  is  dead,  while  in  reality  he  is
imprisoned in Sednaya. It is located 30 km north of Damascus, and is known for
the massacre that took place there on July 5, 2008, when the police commanded
by  Maher  Assad,  Bashar’s  younger  brother,  drowned  a  protest  in  blood,
slughtering  dozens  of  detainees28.  Sednaya  is  one  of  the  most  brutal  torture
centres of the country, where death rate is very high. There are no interrogations
in Sednaya, so the victims have no hope of avoiding torture, which is daily and
often lethal. After interviewing 84 people, including survived former prisoners,
former  prison  guards,  former  judges  and  doctors,  Amnesty  International has
concluded that in the prison of Sednaya between September 2011 and December

24 It breaks the human': Torture, disease and death in Syria's prisons, ibid., 46. Women are often
arrested along with their children or babies, who remain in prison with them.

25 UN Doc A/HRC/19/69, ibid., pp. 70-71.
26 Torture Archipelago, ibid., p. 5 and 35 ff.
27 Avaaz,  Revealing the Scale and Horror of Assad’s Torture Chambers: An Avaaz Brief on the

Locations and Conditions of Syria’s Detention Facilities, 01/09/2012. 
28 There is a video that captured Maher al Assad taking photos of the mutilated corpses after the

massacre of Sednya, viewable at this link (at minute 1:04): https://goo.gl/Ub8RV0.
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2015  between  5,000  and  13,000  people  have  been  summarily  executed,  by
hanging, after unfair trials, often without any evidence against the accused29, and
thousands more have been killed by torture, in what  Amnesty International has
called a  “policy of  extermination”30,  as  defined by art.  7  St-ICC,  echoing the
conclusions of the Commission of Inquiry. To understand the magnitude of this
reality,  Amnesty  International  has  worked  with  a  team  of  specialists  from
Forensic  Architecture from the  London  University  of  Goldsmiths  to  create  a
virtual, interactive and sensorial 3D reconstruction of Sednaya31.

                                    5.3.3.  Overview of torture methods. 

The catalog of horrors, recounted by survivors and deserters in gruesome
details, is an often fatal journey in which prisoners face death at every stage. The
techniques vary and each has its variants, but overall the most common methods32

include prolonged and severe beatings, even with objects (sticks, cables, whips,
chains, tank belts33 etc..); falanga, which is to hit the soles of the feet with sticks,
whips or chains34; prolonged suspension from the ceiling, for hours or days, with
the wrists tied above the head (the “Shabeh”, “ghost”) or behind the back (the
“Balanco”), which makes arms twist so that the weight of the entire body is all on
the  wrists  and  the  shoulders,  causing  excruciating  pain,  dislocations  and  the
tearing of  the  nerves;  the  “flying  carpet”,  which  consists  of  immobilising the
victim to a table in unnatural positions during beatings or other tortures35;  the

29 A former Syrian judge from the Military Court which deals with prisoners at  Sednaya said:
“This is the court where they send the people who they see as posing a real risk to the regime.
The people [tried] there are charged with crimes against the State. You can be sent there even if
there is no evidence against you [..] or just for a confession from an intelligence branch, they
can execute you according to that confession. [The Military Field Court is] not obligated to
follow the Syrian legal system at all. It’s outside of the rules. The detainees spend a very short
time there – one or two minutes – and then they are sent out. The judge will ask the name of the
detainee and whether he committed the crime. Whether the answer is yes or no,  he will  be
convicted. This court has no relation with the rule of law. This is not a court”, in  Mass hangings
and extermination at Saydnaya prison, Syria, ibid., p. 18.

30 Ibid., p. 7 and 31 ff.
31 Amnesty International  and  Forensic  Architecture,  Saydnaya,  inside  a  Syrian  torture  prison,

08/18/2016.  The  report  is  Amnesty  International, Harrowing  accounts  of  torture,  inhuman
conditions and mass deaths in Syria’s prisons, 08/18/2016. 

32 See Human Rights Watch, Torture Archipelago, ibid.; Amnesty International, Syria: Torture by
the  Security  Forces,  10/01/1987;  Syrian  Network  for  Human  Rights,  A  comprehensive
documented report on torture methods practiced by Syrian authorities, 2012.

33 “[A]t night, we could hear [the guards] beating them again with the tank belt, and the green
pipe. We knew the sounds that each made. [..] We thought they were dying, because the sound of
the torture was so strong. They were beating them in a monstrous way. [..] They were screaming
like they had lost their minds. It wasn’t a normal sound. It sounded like they were skinning them
alive”, in Mass hangings and extermination at Saydnaya prison, Syria, ibid., p. 21.

34 Since after many hits sensibility to pain reduces, the torturers bathe the feet of the victim or
force him/her to stand up and jump to reactivate blood circulation and make the continuation of
torture even more painful. See 'It breaks the human', ibid., p. 26.

35 “They cuffed me very quickly and professionally. [..] They raised the lower part [of the bed].
They close it very tight, the seal locked. My shoulders and knees were touching, it was hard to
breathe. I thought I would die right there. [..] Then they started torturing me with everything.
They used the electric stick [..].  There are no words to describe the experience. [..] When they
untied me, I couldn’t stand. [..] “They put me outside and every guard that came by would step
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“Dulab”, which consists in immobilising the victim in a tyre before starting the
beatings;  electroshock,  with  car  batteries,  power  generators  or  electric  chairs;
sexual torture; exposure to intense cold and heat; stress positions, such as being
forced to stand up for hours or days; sleep deprivation; burns with fire, cigarettes,
hot objects or acid; removal of nails and teeth with pliers; breaking of bones; eye-
gouging; torture with knives or other sharp objects; the “German chair”, which is
a metal chair with movable parts on which the victim is tied by wrists and ankles
and the backrest  is moved back slowly:  the spine stretches with unsustainable
pressure on limbs and neck; it does not lead to death36, if inflicted with skill, but it
often causes paralysis. In some of its variants knives are added to tear the flesh
and it is often accompanied by electrical shocks, whipping and beating. Wounds
are left untreated, so they become infected and often lead to death. Tortures are
also psychological:  mock executions;  threat  of  death  or  rape  both against  the
victim and his/her relatives; being forced to witness the torture or rape of family
members  or  other  inmates37;  prolonged isolation;  being  detained  in  cells  with
corpses or dying people; being humiliated and continuosly insulted.

                                     5.3.4.  The voice of the victims.

Tortures start upon arrest and during transfer to the first detention centre.
Those arrested are beaten all the way, as per orders given38, in some cases beaten
with electric shocks, burned with cigarettes or,  in the case of women, raped39.
Once arrived at the detention centre, the prisoner is subjected to the “welcome
party”, which is a severe beating inflicted by numerous guards that can last hours
or  days40.  It  is  followed  by  body  searches,  which  in  the  case  of  women
systematically  results  in  sexual  harassment41.  Then  interrogations  and  torture

on my head or spit on me. They said: ‘That’s what comes to you when you raise your head
against Bashar al Assad’”, ibid., pp. 28-29.

36 I wanted to die. Syria torture survivors speak out, ibid., p. 12.
37 A woman said: “I had to sit there and watch the guards beat the male detainees for an hour. The

guards beat them with different objects, the green hose, a silicone bar, and an iron bar that had a
ball with spikes at the top. [..] I was made to watch as a punishment, to break my composure. [..]
I cried the first three times [..] but the guards hit me when I cried. They called me a terrorist, a
prostitute, a whore. [..]  I wished that I could be taken back to interrogation and be hit; it’s better
to be tortured physically than psychologically”, It breaks the human', ibid., pp. 33-34.

38 “Lieutenant Colonel “Ghassan,” who was deployed to Douma in March-April 2011, said that
Brigadier General Mohamed Khadur, the commander of the 106th Brigade, verbally ordered
him to beat the protesters with sticks and then arrest them. According to Ghassan, Khadur said
he received his orders from Major General Shoaeb Suleiman, commander of the Presidential
Guard. Ghassan said: “Brigadier General Khadur addressed us at one of the morning meetings
and gave us orders not to hit people on the head too much, and instead break their arms and legs
so that they can’t go to protests again. He also said, “Try not to beat people out in public too
much; do it inside the buses”, “By all means necessary!”, ibid.., p. 47.

39 'It breaks the human', ibid.., p. 20 ff.
40 “The ‘welcome party’ is what everyone is subjected to as soon as they arrive [..] Basically, as

soon as you get out of the vehicle you were transported in and your feet touch the ground, the
‘welcome party’ begins. [..] They used plastic and metal cables, even electric cables. They hit
absolutely everywhere, even the head. They hit me very hard on the head several times. [..] They
did not spare anyone. I saw an old man being beaten even worse than we were”, ibid., p. 22.

41 “When we first arrived, they took us to his [the head of the branch 291] office. He brought us in
one  by one  and  he  touched  us  in  a  bad  way while  he  was  masturbating.  [After  we  were
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sessions begin; in some cases, the detainee is shown a paper signed by the head of
the  Intelligence  branch  who  authorises  the  investigator  to  use  torture  as  he
pleases, exempting him from any liability should the detainee die from torture42:
the military has total  carte  blanche on the lives  of the  detainees  and there  is
nothing they cannot do to them43. Numerous survivors say that their torturers were
having fun, joking with each other and laughing during the tortures44, especially
during the sexual  ones,  where derision and humiliation are part  of  the torture
itself.  Beatings,  electric  shocks  and  burns  to  the  genitals  are  systematic,
sometimes  the  jailers  hang  some  weights  to  the  penis  or  testicles,  such  as
sandbags or waterbags45, and in many cases the victim has become sterile as a
result of sexual torture46. Another method is to make a prisoner thirsty and then
give  him salt  water;  when he  needs  to  urinate,  the  torturers  tighten  a  rubber
tourniquet  around the  penis.  At  that  point  the  prisoner  is  ready to confess  to
anything47.  There are also some specific torture instruments for sexual  torture,
designed to crush and twist the testicles or to whip them with thin metal wires.
Even humiliation and mocking the victim under a religious point of view are part
of the torture: for the military loyal to Bashar al Assad, he is a sort of god48, and
the officers  are  like  his  “prophets”49,  so  much so  that  during the torture  it  is
common practice to ask the victim: “Who is your god?” and to keep torturing

transferred to Branch 215] the head of the branch asked me to take off my clothes. I cried and
asked why. [..]  He forced me to be totally naked, then he starting touching me. He put his
fingers inside me”, ibid., p. 23. 

42 “I heard a voice saying, “You’ll open your eyes now and don’t you dare lie!”. I opened my eyes
after they took the blindfold off and I saw a paper signed with the fingerprint of the dean of the
intelligence division. It said the investigator had complete authority to torture me as he pleased
and that he was exempt from any responsibility if I died!”, testimony of Hana, a 29-year-old
woman  who survived  to  various  detentions.  See  Y.  AL-DIMASHQ,  A Woman’s  Harrowing
Account of Torture and Abuse Inside Assad’s Prisons, Syria Deeply, 05/7/2015. 

43 According to the testimony of Kinda, a 21-year-old Druze girl detained at the Palestine Branch
in Damascus,  after  the initial  questioning the captain ordered one of his  men:  “‘Take them
downstairs.  Torture them. I  want  to hear their screams in my office’”,  “We Are Still  Here”
Women on the Front Lines of Syria’s Conflict, ibid., p. 10. 

44 One survivor,  Mohsen  al-Masri,  said  that  once  one  of  his  torturers  of  one  of  the  Security
branches in Damascus told him: “We torture people because we are sadists. We enjoy torturing
people.”, Syria detainees endure `nightmare` underworld, The Daily Mail, 12/12/2014.

45 “They brought a sack of water (2 to 3 kg) and hang it in the penis of the detainee and keep
electrifying him in the same place till he confessed.”, Escaping Hell, ibid., p. 15.

46 Mohammad is a shepherd from Homs arrested in 2011: “I remember when he took the cattle
prod and he put it on my testicles saying: “It’s to finish your race”. You black out when they do
that to you. [..] I piss blood every two to three days. Thank God I have improved somewhat but
as  for  my sexual  condition  it  is  zero.  My ability  to  pass  urine  is  blocked.  The  electricity
damaged the nerves,”, A. FLAMAND, C. KLINE, H. MACLEOD, Freedom to die: Inside the
Syrian torture chamber, SSK, 12/4/2011. 

47 “We deliberately deprive prisoners of water, then we give the thirsty prisoners salty water [..] so
when they want to urinate we put a rubber band around the penis to constrict it. We don’t allow
them to pee so [they] are ready to say whatever you ask them. They can tell anything on TV as
long as they can be allowed to piss. This is an old and ongoing method being followed by the
regime”, testimony of a former torturer, ibid.

48 A detainee at the Air Force Intelligence Branch in Aleppo said that one of the torturers told him:
“Bashar is God. He can give life and take life”, 'It breaks the human', ibid., p. 33.

49 “In our way there, they burned our hands and faces with lighters, and they told us that Bashar is
God and the officers are the prophets”, Escaping Hell, ibid., p. 18.
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until  the  victim  replies:  “Bashar  al  Assad”50.  Doctors  Without  Borders has
collected the testimony of a man who refused to kneel in front of the picture of
Bashar and tore it in front of the officers who were torturing him: they punished
him by tying  a  detonator  full  of  TNT to  his  hand  and  making  it  explode51.
Furthermore,  to  break  any resistance,  detainees  are  often  forced  to  watch  the
torture of other detainees of the opposite sex or are tortured together, to maximise
the  humiliation  of  both,  exploiting  cultural  and  religious  issues52.  Some  male
survivors have described how they were forced to listen every day to the screams
of women being raped in the next room and their despair for not being able to do
anything to help them53. The same goes for women. Although it is not possible to
make  a  comprehensive  overview  of  the  survivor’s  accounts,  that  of  a  young
Syrian  woman  under  the  pseudonym of  “Amal”  (“hope”  in  Arabic)  offers  an
emblematic and representative example that stands for many others54. 

Amal was kept in detention for three months in 2012, transferred from one
detention  centre  to  another  and undergoing  torture  in  each  of  them;  she  was
arrested by security forces on charges of terrorism for participating in a peaceful
demonstration in the coastal area. She was subjected to the electric chair and the
electrification  of  the  blood55,  which  was  the  beginning  of  an  escalation  of
increasingly worse torture. The torturers used to tie her to the wall and to beat her
everywhere, sometimes changing her position and leaving her tied up for hours.

50 “The soldiers [..] would choose certain detainees randomly and drag them a bit away from the
others so that they have enough space to beat them hard. One came to me, placed his shoe on my
head and forced it down until my face touched the floor. He asked me: ‘Who is your Lord?’. I
said: ‘Bashar al Assad.’ He left me. The same thing happened to my friend [..]: Who is your
God?’ and did not leave him until he said: ‘Bashar al-Assad’”, Amnesty International,  Syrian
student tells of torture ordeal in mass stadium detention, 05/24/2011. 

51 “I was detained and tortured for 15 days, and on the last day, day 15, they put the picture of
Bashar al  Assad in front of me and told me to kneel  to the photo,  saying:  “Kneel to Allah
Bashar.” I told him I only kneel to God and I tore the picture. They went crazy when I was
tearing the photo, as if I was tearing out their soul. So they took me to the colonel. [..] He asked,
“Don’t you know that whoever cuts the picture or lays a hand on the president, we will cut off
their hands? [..] They taped a detonator to my hand; it had TNT, which was tied to a long string
linked to a battery. Then they put on the electric detonator and blew it up. I lost three fingers and
two-thirds of the remaining two, along with most of the palm of my hand”,  Doctors Without
Borders, Special Report: In Syria, Medicine as a Weapon of Persecution, 02/8/2012, p. 6. 

52 A woman arrested in 2013 for having been caught by the security forces with an audio recorder
in her purse, said that during one torture session, the commander tied her legs apart and beat a
male detainee in front of her with his head jammed between her spread legs. See J. DETTMER,
Escaping Assad’s Rape Prisons: A Survivor Tells Her Story, The Daily Beast, 10/28/2014. 

53 Yehia, a 29-year-old man from Deraa said: “The voice of the women from the next cell haunted
me more. [..] The screams of those women were unbearable. My friend Mohammad and I would
bang our fists on the wall and try to do something to stop [what was going on in there] but we
just could not tear down those walls. I cannot forget it”, P. GUPTA, 'It was hell': Syrian refugees
share stories of torture, Al Jazeera, 06/25/2016. 

54 The testimony is part of a documentary and starts at minute 11:28. Al Arabiya,  Documentary:
Amal’s Story a young Syrian girl exposed to all kinds of terrorism in prison, 06/6/2013. 

55 “They tied me up and the officer said: “Turn it to level 3”. I did n’t understand what he meant
then I started feeling the veins  in my body throbbing.  They put electrodes bandages on the
knees, on the head and on the legs. But when they moved me to Damascus, they cut my arm and
inserted a wire inside it to electrify my blood directly”, ibid., from minute 12:23 on.
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Amal also, like other testimonies seen in chapter III, confirmed the use of mice
during the torture56, but in her case not for rape. Among the tortures the girl had to
endure there was also the falanga and the “flying carpet”. In the days when she
was not physically tortured, she was forced to witness the torture, often to death,
of other detainees. During her detention in the aforementioned Palestine Branch
in Damascus, Amal says she was taken to a room of collective torture along with
three other women and twelve men. They tied them to the wall, the women on one
side and the men on the opposite one, before stripping them all. The director of
the branch ordered the men to be evirated, one by one: among them there was a
15-year-old boy, evirated after he refused to say: “There is no God but Bashar al
Assad”,  while  the  women  were  forced  to  watch  by  slapping57.  On  another
occasion, always at the Palestine Branch, the women were forced to watch as a
young FSA member, aged 19 or 20, was being tortured for three days in a row. On
the first day an officer tortured him with a knife, inflicting cuts from his neck to
his legs, both on the front and on his back, before throwing him, tied up, in a
puddle of salt water where the young man tried to drown himself; in vain, because
the guards, understood his intention, prevented him from dying. On the second
day they further cut his wounds to make them bigger and deeper, before pushing
salt  in  the  open wounds.  On the third  day they hanged him on the wall  and
injected citric acid salt in the wounds before sewing them. That day the boy died
in front of Amal, who had a nervous breakdown58, and the other women; then,
they were all raped: related women were raped one in front of the other, while the
other women, like Amal, were raped separately. Amal said she was raped at least
seven times and suffered serious injuries due to the gang-rapes59.

Syrian security services do not repress and torture only Syrian nationals.
Even foreign journalists were detained,  under the accusation of being Western
spies or supporters of terrorists. One of these is the Belgian political scientist and
historian Pierre Piccinin, who went several times to Syria to report on the war, as
he  originally believed that  the  fierce  repression  of  unarmed protesters  by the
Syrian regime was an exaggeration of Western media. Arrested and tortured on

56 Ibid., from minute 13:55 on.
57 “The director started with the first young man. [..] He gave an order to cut his penis, and they

did. The same happened to the second young man and the third. There was a boy among them,
maybe 15 years old. The same thing happened to him. The officer told him to say that there is no
God but Bashar [a mocking distortion of the Muslim holy precept “There is no God but Allah”],
but the boy refused to say it. He was just a child. They argued a bit, then they cut off his penis. It
was a terrible scene, I crushed my teeth and closed my eyes, but they slapped me on the face.
“Open your eyes”, he said. “You are not allowed to close our eyes, you have to see everything
happening in front of you”. Ibid., from minute 15:31 on.

58 Ibid., from minute 16:27 on.
59 “I was raped no less than 7 times. The third night [..] three guards came in and started saying

flirty words [..]. I was s scared. One advance toward me and the other two stood in front of the
door. [..] I tried to run away but the other two held me to prevent me from moving. [..] They
were huge men, not petite men. When the first one was done, he went out then the second came,
My resistance was less. I lost my power. When the third one came I was totally exhausted. I
could not move at all. I started bleeding. [..] Each time they would rape I used to go through the
same experience as if it was the first time.  [..] When I went to a doctor here in Jordan, she told
me I have serious deformities. They do not rape you for sexual pleasure. [..] They do it only to
humiliate you. [..] This is how they erase you from existance”. Ibid., from minute 19:36 on.
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suspicion of being a spy, he has changed his opinion. In May 2012, after entering
the country legally, he went to some cites in the hands of the opposition (Homs, ar
Rastan, Hama) for a reportage, after which he was arrested by the intelligence
services at a government checkpoint and led to their base in Homs. His personal
belongings  were  confiscated  and  he  was  denied  any contact  with  the  outside
world  and  access  both  to  a  lawyer  and  to  the  Belgian  embassy,  under  the
accusation of complicity with the “terrorists”. Gagged and tied to a ceiling pipe,
he was long beaten by three men60 before being tied to a chair with a needle stuck
under a fingernail. Then he was subjected to electric shocks and whipping on his
feet, without being asked any questions61. After the torture, he was taken to his
cell, where for days he could hear the screams of the tortured and see them lying
injured and bleeding in the corridors62. In the same detention centre a non-Syrian
Al Jazeera  journalist had been tortured a few days earlier: they had broken his
hands and knees63. It was only by bribing a guard that Piccinin managed to send a
message  to  his  embassy,  which  obtained  his  expulsion the following month64.
Piccinin was convinced he would be killed, after witnessing those crimes. He was
not, which underlines the climate of impunity and disregard by the Syrian regime

60 “His two assistants strapped my hands to a pipe in the ceiling. A fourth man brought in two
buckets of water and some cloths, while my ankles were being chained, and went out closing the
door behind him. One of the assistants removed my socks, which he pushed into my mouth.
Then I was beaten on the back, the kidneys, the abdomen and the torso: one could imagine that
that is not very serious but after only a few blows the pain becomes so fierce that on several
occasions I felt I was stifling and losing consciousness”, P. PICCININ,  Syria – A Journey to
Hell : in the heart of the Syrian Intelligence Service prisons, Monde Arabe, giugno 2012. 

61 “A man came into the room with a fat torch which had a big button and dials. He applied two
little openwork metal clips to my chest, attached to the case. Then he slowly turned the button
on the case: at first I felt only slight tingling, but a few seconds after the pain became acute; the
more  he  turned  the  button,  the  greater  the  burning  sensation,  a  piercing  burning,  became
apparent. The officer approached me and spat on my torso; with his fingers he moistened the
skin which was in contact with the clips. This occasioned a rapid increase in the electric current
and a violent pain. The agent played with the button, diminishing and increasing the intensity of
the current. They removed this equipment and untied me, cuffed my hands behind me, and lay
me on the desk still gagged, without asking me a single question.The agents held me firmly, one
by the shoulders, the other two by the ankles, still chained. The officer told me to calm down,
that  everything was all  right;  only one formality remained.  He grabbed a  white  plastic  rod
hanging on the thermostat of the radiator [..] he inflicted 23 blows on the soles of my feet”, ibid.

62 “And the noise of blows beginning, the beatings; and the screams. “Halas, sidi; halas, sidi!”
“Enough, sir; enough, sir!” And the weeping. The most absolute horror; without any cover-up;
unveiled; naked; plain; such that [..] I cannot manage to put into words. And for that I seek the
forgiveness of those lying in that corridor in their own blood, urine and vomit. I was there; I saw
it  all;  and  I  did  nothing;  terrified,  like  a  coward  I  said  nothing.  While  a  huge  despair
overwhelmed me. [..] A few minutes, the light bulbs illuminating the room faltered again and
screams tore the air, overwhelming the other cries. Again the door opened and I saw: the burns
were deep; the electricity goes through the flesh, carbonising where it passes”, ibid.

63 “I had a lot of pain. But I came through it well:  bruised ribs and a few light burns; almost
nothing compared to all that I was going to see and what my companions [..] were going to tell
me. “Because you’re a westerner”, they said to me, “they dared do no more; if you had been an
Arab you would have had the same treatment as that journalist from al Jazeera: he was there a
few days before you; they crushed his hands and broke both knees”, ibid. 

64 In 2013 Piccinin returned to Syria and was kidnapped, along with Italian journalist Domenico
Quirico,  by  a  jihadist  group  linked  to  the  now  disbanded  Farouq  Brigade;  during  his
imprisonment he was beaten and abused.
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towards its own human rights violations.

                                       5.3.5.  The voice of the torturers.

The testimonies of the torturers are infrequent, but not absent. An agent of
the  Mukhabarat, who fled to Turkey with his family in 2011, corroborated the
testimony of torture victims,  confirming that  he had received orders to torture
detainees systematically. In an interview from a Turkish refugee camps he said:
“Whatever we wanted the prisoner to say, he would say. Not what he wanted to
say, whatever we ordered him to say. We took their fingernails out with pliers and
we made them eat them. We made them suck their own blood of the floor”65.
Another former Mukhabarat agent, who also fled to Turkey, said that anyone who
could  extort  a  confession  for  acts  of  terrorism obtained  a  compensation.  So
terrorism became a business: the more confessions were extracted, the more the
agents were paid and had a chance to be promoted. The man tried to avoid to
torture detainees for a long time, but he eventually had to do it when his superiors
threatened his daughters66. He also confirmed that the rape of women and girls is
systematic and that if an agent wanted to please his superior, he would bring him
the most beautiful, young and possibly virgin girsl “so that he could ‘inaugurate
them. Then they were brought back in the cell, now at the mercy of everyone”67. A
former guard confirmed the implementation of many of these practices and rules
at Sednaya: “We don’t give them medicine, not at all. And every day, they would
get very little food. Sometimes just one piece of an olive… Every day they would
be beaten. We would use the tyre of a tractor – a big one. We would cut it, and
made it into a tool for hitting... [The detainees] were not allowed to speak at all –
they made no sound. Praying was forbidden. Door by door, the guard would go
inside [the cell]. When he opened the door, all of the faces had to turn to the wall.
We would ask them who needed to go to the hospital. Most of them wouldn’t ask
for this, because if they did ask, we beat them. Our orders came from [one of the
high-ranking officials at Sednaya]. He said, “Show them that you are the guards”.
Then [the officer’s assistant] would come, and he would say that we should do
more. He told us that even if they died, it wasn’t a problem”68. All the testimonies
of defectors report that orders to torture and kill came from high-ranking officials.
A former torturer in the Military intelligence, Abu Ali69, interviewed in December

65 I. WATSON, Report describes brutal torture in Syria, CNN, 07/3/2012. 
66 “I have always looked for excuses to avoid entering the interrogation rooms or participate in

raids. When excuses were not enough, I paid my superior to exempt me, but then my position
began to arouse suspicion. One day one of the division leaders asked me how my wife and my
daughters were and told me it would be unfortunate if it  something happened to them. It was a
threat. I knew I had to act and I agreed to take part in a welcome party, i.e. the severe beating of
a new detainee. He was a 18-year-old boy. We took him back to the cell unconscious. I will
never forget his screams, nor those splashes of blood that reached everywhere. I did not beat
him, but I kept his hands still and insulted him to seem credible. Mmy colleagues looked like
demoniac hyenas”, A. DACHAN, Io, ex membro dei Servizi segreti di Assad, vi racconto le
torture nelle carceri segrete siriane, The Post International, 10/10/2016.

67 Ibid.
68 Mass hangings and extermination at Saydnaya prison, Syria, ibid., pp. 36-37. 
69 A pseudonym. He spent most of his career in the army under Assef Shawkat, Assad’s brother

and  head  of  the  Military  intelligence.  In  2011  he  was  deployed  in  Deraa  to  crush  the
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2011  after  his  desertion,  said:  “They do  not  differentiate  between  adults  and
children  or  anyone.  Despite  that  they  torture  a  victim to  death,  they  always
consider they could have done more to them, but they have a problem: the person
being slaughtered by them or tortured unto death has only one soul, when that
soul is gone they want another soul to return to body so they can torture more and
more”70. Because in many cases the motive, in addition to the orders, is the hatred
towards those who dared to challenge the  status quo  and threaten the power. A
hatred  that  drives  the  most  aberrant  sadism  that  emerges  explicitly  in  the
statements of many Shabeeha, who have often given interviews in which they do
not  hide  their  crimes  and  justify them.  For  instance,  in  2012  Abu  Jaafar,  an
alawite Shabeeha interviewed in Latakia by a GlobalPost reporter, offered a frank
testimony of what the Shabeeha do and think. Recruited by the security services,
he received indoctrination in the name of religious hatred against the Sunnis; with
the outbreak of the revolution, Abu Jaafar and his colleagues began to receive a
lavish  monthly  salary  to  attack  the  protesters,  with  the  declared  intention  to
maintain the Alawites in power. Believing that the demonstrations were a cover to
bring Sunni terrorism in Syria, Jafaar argues that it is right to kill the Sunnis, even
if they are women and children, because once grown up they would become a
threat to the alawite power71. Another emblematic testimony was made public by
Syrian journalist Salwa Amor, who wrote of how her close childhood friend, an
Alawite  become a  Shabeeha,  told her  of  how he tortures  civilians  considered
hostile to the regime and how he enjoys hearing their bones breaking under his
blows72.  For  others,  however,  torture  is  the  bitter  result  of  finding themselves
embroiled  in  a  structured  system based  on  violence,  in  which  the  choice  is
between torturing or being tortured.  There are soldiers who cannot defect  and
continue to serve in such a repressive machine because they have no choice73.

demonstrations and decided to defect when he was deployed in Homs, his hometown, and was
ordered to shoot at demonstrators, who were his fellow citizens.

70 Freedom to die, ibid.. A video of the interviews from which the article was written and which
was produced by Journeyman Picture is available. See Inside Assad’s Torture Chambers-Syria,
27/12/2011. Online: https://goo.gl/XXIqe1. Abu Ali’s testimony starts al minute 3:23. 

71 “Sunni women are giving birth to babies who will fight us in years to come, so we have the right
to fight anyone who can hurt us in the future. [..] We got money and arms from our government
to fight those Wahhabi radicals who will force my wife and daughters to wear the veil and will
close all wine shops. [..] I know the Sunnis will take revenge for what we have done. I am
fighting to guarantee a good future for my sons and grandsons. So this is the final battle: Win, or
die. There’s no third choice.”, H. MACLEOD, Syria: Brutally violent shabiha militia member
tells it like it is, GlobalPost, 06/15/2012.

72 “I found two of them last night,” he said. “My friend and I gave them a brutal beating. I heard
the bones snapping. It was hilarious!”. [..] As I continued listening, I lost all my preconceptions
about humanity. I could never have imagined that the person sitting in my living room, who had
given me such a warm embrace at the door was a rapist, a murderer and a torturer. After the
harrowing tales he told, I tried to reach the gentle heart that I believed still existed in him. I
asked: “Why do you torture them? Why not just imprison them or send them to trial? Why do
you resort to violence?”. He replied, coldly: “To teach them a lesson.” He added: “When a man
tried to destroy my country I will destroy him”, S. AMOR, 'My childhood friend now revels in
the sound of his victims bones cracking, The Telegraph, 03/23/2014. 

73 See for instance M. CHULOV, Anger, tears, and forgiveness as Syrian rebel and his prisoner
share their fears, The Guardian, 08/11/2012. 

121

https://goo.gl/XXIqe1


                 5.4-     “They torture to kill”: the   e  volution of torture in Syria.

One of the most dramatic features of the conflict is the abnormal amount of
deaths under torture. According to underreported data, at least 17,723 people died
as a result of torture between March 2011 and December 201574. Considering that,
according  to  not  updated  figures  of  the  Syrian  Network  for  Human  Rights,
detainees and missing persons are about 250,00075, the whole number is probably
much higher. In addition,  the proportions related to the responsible parties are
significant.  According to a last count updated to March 2016, from March 15,
2011 to March, 1 2016, 12,486 civilians have died under torture at the hands of
the Syrian regime (99.5% of the total), 22 at the hands of ISIS (0.2%), 17 of the
rebels (0.1%), 17 of the YPG (0.1%) and 14 of the Nusra Front (0.1%)76.

Torture in Syria has always been an ambivalent instrument, both to extort
false confessions or information77,  and to suppress and spread terror.  With the
evolution of the conflict, torture developed more and more into a punishment and
revenge tool.  Many survivors report of weeks, even months of torture without
being asked any questions78, or of tortures continued after confession79: torture is
no longer a mean to an end, but the end itself. According to the aforementioned
Abu Ali, all the confessions broadcasted on Syrian State TV are extracted under
torture,  and  once obtained,  the  prisoner  is  executed or  tortured to  insanity or
death80. The worsening of the sectarian hatred and the climate of impunity have

74 It breaks the human, ibid., p. 7.
75 Syrian NGO says 250,000 detained in Syrian jails, al Arabya, 08/12/2014. 
76 The Syria Campaign, Who’s Killing Civilians In Syria?, ibid. 
77 The  military  usually  want  the  detainees  to  confess  to  having  taken  part  in  anti-regime

demonstrations, to having received money from abroad, to provide the names of other protesters
and organisers,  to  admit  to  owning or  using weapons,  in order to corroborate  the terrorism
charges, even if they are patently innocent.

78 “One by one, the detainees were called and taken to the interrogation room. Their screams filled
the corridors as they were tortured. People would come back wrapped in blankets stained with
their blood. They beat me with a cable and electrocuted me on my feet. They would not ask me
anything specific; they just accused and insulted me. They wanted me to sign a confession”,
testimony  of  Shappal  Ibrahim,  a  Syrian  Kurdish  activist  arrested  by  security  forces  and
subjected to enforced disappearance from September 2011 to May 2013. Amnesty International,
Secret detention in Syria: “We could hear the screams of torture victims”, 08/30/2014. 

79 “They started beating me, saying: “You want freedom? Here is your freedom”. At some point,
my blindfold slipped off and I saw another detainee. He was hung by the hands, with his feet
about 15 cm above the floor, and the guards were whipping him all over. Then the interrogator
said: “Put him on the flying carpet!”. The guard stretched me face down on a wooden plate and
started lifting the front part backwards so that my back started cracking. I screamed and said I
would admit to anything they want. They lowered the rack, and started whipping me on my legs
and buttocks with a twisted rubber whip. It lasted for some 30 minutes, until I fainted”, Human
Rights Watch, “We’ve Never Seen Such Horror”. Crimes against Humanity by Syrian Security
Forces, 06/01/2011, p. 37. Another survivor said: “To make them stop, I decided to confess. I
asked the interrogator to promise me to stop the torture if I confessed, but he refused. I was
fasting and asked him to put me out of the tire; he refused too”, Escaping Hell, ibid., p. 17. 

80 “There are some prisoners who have strong bodies, who can tolerate these tortures. In such cases
the wife is then brought in, or the daughter, the mother, anyone of his relatives and then they too
are tortured in front of the main suspect. Sometimes we’re ready to rape the women [..] and we
rape her in front of the man to get the confession. Sometimes he’s innocent of any accusations,
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also made the defense of the regime degenerate into thirst  of  revenge,  so that
torture became a means of execution. There is in fact a difference between dying
under torture and be tortured to death: in the first case death is a side effect, in the
second it is a deliberate murder carried out by means of torture. Mustafa Khalifa,
a known Syrian writer who spent 12 years in the 80s in the notorious prison of
Palmyra  under  atrocious  torture,  said  that  “today  there  is  a  fundamental
difference: the nature and scale of the repression have changed. Under Hafez al
Assad, most of the prisoners died of torture. But the aim was not death, it was to
get information and to humiliate. Today things are different: in Bashar al Assad’s
prisons in many cases the only goal is to kill”81. A well documented goal, even by
the Commission of Inquiry, which in an ad hoc report on the deaths due to torture
documented horrific cases: for instance, in 2014, a detainee held in a centre under
the control of the 4th Division of the Syrian army had his genitals mutilated during
torture. Bleeding severely and left without treatment, he died three days later. A
detainee of a Military Security branch in Homs witnessed an elderly man being
severely beaten, and then hung by his wrists from the ceiling. The guards burned
his eyes with a cigarette, and pierced his body with a heated, sharp metal object.
After hanging in the same position for three hours, the man died82. There is an
impressive qualitative leap in the use of torture, whose aim became to kill,  to
physically liquidate the “enemy” and anyone perceived as a threat. This is why
the Commission of Inquiry spoke of the crime of extermination.

           5.5-     “The death machine”: detention centres and military hospitals.

Killing  through  torture  has  become  so  systematic  as  to  require  an
organisational,  logistical  and  bureaucratic  machine  capable  of  managing  and
controlling every link of the chain, from the arrest to the disposal of the corpse, in
a complex “torture archipelago”. The centre of this machine is in Damascus, in
the  Mezzeh complex  that  houses  the  headquarters  of  the  notorious  Air  Force
Intelligence  at  the  foot  of  Mount  Qasioun,  where  the  presidential  palace  is
located;  Mezzeh is  a  fortified area  controlled by the  Defense Ministry and it
includes the detention centres of branches 215, 216, 227, 235 and 248 and three
military hospitals: Hospital 601, Tishreen and Harasta83. Thanks to the testimonies
of doctors who worked in these military hospitals, of survivors and deserters it is
possible to  reconstruct  the  reality of  this  death machine,  armoured behind the
walls of what looks very much like a concentration camp. Walls beyond which the
life of government-held Damascus flows normally,  in a surreal combination of
hellish atrocities and daily normality divided only by a few walls.

and he will reveal directly whatever you want. I can say safely that the ones on television, those
invented terrorists used by the regime to justify their actions on state TV, have suffered physical
torture themselves, their relatives have been tortured or their women raped. After they have been
on TV all of them will be killed [or] tortured to the point they become insane. Others have their
tongues cut out so they can’t talk ever again”, Freedom to die, ibid.

81 G. LE CAISNE, ibid., p. 176.
82 UN Doc. A/HRC/31/CRP.1, ibid., p. 5, para. 24.
83 Maps and satellite images of Mezzeh designed by Human Rights Watch are available at these

links: https://goo.gl/czwYHo and https://goo.gl/FD40Fe.
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          5.5.1.  The complex of Mezzeh, Damascus: between torture and killings.

Torture  and executions  take  place  in  both  the  military buildings  of  the
Mezzeh  complex  and  in  its  military  hospitals,  which  are  “death  centres”
according to survivors. When a prisoner dies, doctors must complete the death
certificate with the cause of death, always identifying it with “natural death” or
cardiac or respiratory arrest or kidney failure. One of the doctors who managed to
leave Syria and who was interviewed under the pseudonym of Abu Odeh said that
no matter how bad the corpses were tortured or mutilated, the cause of death had
to be “natural death”84, even if they had visible and exposed bones due to acid
burns85.  The  Tishreen  and  Mezzeh  military hospitals  are,  like  all  government
hospitals in Syria, places where civilians are not treated, but tortured even by the
same doctors and nurses, who assist in every way the work of the  Mukhabarat.
Detainees are brought in the two military hospitals when in detention centres they
are no longer able to endure further torture; in the hospitals however they do not
receive medical care, just the bare minimum to be kept alive. They are chained to
the bed, forced to share it with other detainees and, according to one of the former
Tishreen doctors, al-Abdallah, at night the soldiers use to get on the beds and
walk on the patients. It is a ritual, just like it is to wrap men’s genitals so tightly
with a rubber glove that the pressure would cut off circulation. According to Abu
Odeh, intelligence agents would walk up to patients recovering from surgery to
repair bone fractures and would literally rip external clamps, used to hold bones
in place, from their broken limbs, in what is just torture, because the agent does
not want information or confessions86. On some occasions, the Mukhabarat order
nurses  to  torture  their  fellow citizens  or  relatives,  in  a  cruel  game  that  takes
advantage of the social and ethnic fabric of the population87. Not all patients are
tortured though: Tishreen remained a functioning hospital where soldiers loyal to

84 “Almost every day the Mukhabarat would drive up and bring dead bodies with them. I’d go out
to the car, find a corpse lying in the back seat, can you imagine? Even if the dead guy was
missing his head, the  Mukhabarat  demanded that I write that he died of ‘sudden death.’ That
was their preferred choice, even though the injuries I saw ranged from, well, decapitation to
electric shocks to stab wounds to ligature marks around the neck. This much was clear: these
people had not died of natural causes. They were tortured to death by the intelligence services”,
A. CIRALSKY, Documenting Evil: Inside Assad’s Hospitals of Horror, Vanity Fair, 06/11/2015. 

85 Ayman al-Abdallah, a nurse who has worked in the military hospital of Tishreen for 12 years,
said: “I also witnessed cases where people were tortured. I will never forget people who had
acid on their hips. I could see straight through to the bone”, ibid.

86 “So many times we had to do operations twice. They weren’t doing this torture to get patients to
talk—it was just torture.  Sometimes the  Mukhabarat guys would pee on the wounds.  Other
times they would dip a prisoner’s bandages in toilet water and put them back on”, ibid.

87 “Eyad Ibrahim, a former nurse at  Tishreen,  described a singularly abhorrent incident.  In the
aftermath of a raid that the Syrian Army conducted on Mou Hassan - Ibrahim’s home village - a
lieutenant in the Mukhabarat began asking if any members of the medical team had grown up in
that town. Confident that the officer already knew the staff members’ backgrounds,  Ibrahim
stepped forward. A short time later, he said, he was escorted to an area near the E.R. where he
came face-to-face with a villager wounded in the raid. It was his cousin. “They ordered me to
torture my cousin,” he conceded. “I did everything they asked. I beat him with my hands, kicked
him with my legs, beating him and saying, ‘I’m sorry.’ ” After a pause, he added, “I wished the
earth would have opened up and swallowed me whole. No matter how we describe or explain
the torturing and killing that took place in the military hospitals, we can’t do it justice”, ibid.
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the regime are treated. It is here that Bashar al Assad would visit his troops, along
with  Iranian  and  Hezbollah  officials.  When  this  happened,  the  less  seriously
injured were selected and instructed on what to say and what not to say88.

Some  patients  have  survived.  One  of  these  is  “Youssef”,  held  in  three
detention  centres  and  finally  brought  to  the  Military  Hospital  601,  where
detainees die every day and whose bodies are piled in the hallways and in the
bathrooms, before being taken to the garage89.  At night,  some are taken away,
beaten to death and thrown into the pile of bodies waiting for disposal. Among the
jailers there is a great sense of omnipotence and impunity. One of them is Azrael,
“the angel of death”, a nickname that recalls infamous Dr. Josef Mengele, the SS
doctor  who  conducted  sadistic  experiments  on  Auschwitz  inmates.  Youssef
described how, one night, he and his fellow prisoners smelled what they thought
was burning plastic.  The next day,  when they asked a staff member about the
odor, they were told that Azrael had melted a plastic bucket over someone’s head
until he had burned to death90. Mazen al Hummada too, a survivor of Mezzeh that
today travels around the world to bring his  testimony of  the atrocities he has
suffered and seen and whose tesimony is in the Appendix of this thesis, talked
about how Azrael  used to kill  detainees systematically,  beating them to death,
because his mission, he used to say, was to take the souls91. Leaving wounded and
sick patients untreated, no matter how serious their condition is, is a deliberate
and  systematic  practice.  In  fact,  the  doctors  themselves  inflict  torture  on
patients92,  clubbing  them  hard  as  soon  as  they  arrive  and  if  they  ask  for
medicines93. They are also used to pour hot or cold water on the wounds before
hitting them94.

88 Nurse al-Abdallah said: “I saw Iranians and Hezbollah fighters come through. The Russians and
North Koreans would also show up”. Abu Odeh further said: “In the days leading up to his
[Bashar’s] visit, they took the healthiest people and put them in place. The Army gave people
talking points, telling doctors, patients, and their families what to say and not to say”, ibid.

89 “I saw dead bodies in the rooms that were set aside for the different intelligence divisions. Six
people on each hospital bed, chained together at the foot. If a prisoner died in one of the beds,
they would take the chain off the leg, put the corpse in the bathroom or in the hallway, and we’d
have to step over it. They’d stay there for a day or day and a half. Some prisoners were forced to
take the bodies to an auto garage at Mezzeh”, ibid.

90 Ibid.
91 “A jailer unlocks the door of the room. Drunk. “Who needs medicines?”. “Me”, replied a weak

voice. The guard approaches: “The divine court sentenced you to death”, then it drops on his
face a plastic tube. He hits him several times. The voice is silent. Then he turns to the others:
“Listen, you dogs, they call me Azrael. My mission is to take souls of those whose lives have
come to an end”. Twice Mazen saw Azrael slipping into their room. After the beating, [..] he
opens the padlock that closes the chains, grabs the foot of the dead, drops the body to the ground
and drag him to the bathroom.”, G. LE CAISNE, ibid., pp. 88-89.

92 Hassan  Nasrallah,  one  of  the  Mezzeh  survivors,  said  that  as  soon  as  he  arrived  in  the
interrogation room, 15 officers and two doctors were waiting for him. “I thought that the doctors
would help me. One asked me “Who did this (torture and beating) to you?”. I told him “The
Shabeeha outside”, so he beat me by a huge stick”, Escaping Hell, ibid.. p. 10.

93 According to survivor Fawaz Badran: “During the interrogation and torture, doctors stood at our
heads, and when we were nearing death they stopped the torture. Doctors there are culprits. If a
sick detainee requested an antibiotic pill, the doctor beat him 20 to 50 times with “a Burieh”, an
iron stick-like piece saying: “You should be treated by sticks!”, ibid.., p. 11.

94 According  to  survivor  Ahmad Hamadeh:  “Doctors  received  us  with  beating.  There  was  no
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                                   5.5.2.  Sukhra and forced labour. 

This “death machine” involves such a large number of detainees that the
jailers  cannot  handle  everything,  so  they  make  use  of  selected  detainees  to
perform the  most  thankless  tasks,  such  as  moving  the  bodies,  wrapping  and
bringing them to the garage of Mezzeh for disposal in mass graves. There are two
categories of “auxiliary detainees”: the shawish  (“sergeants” in Arabic) and the
sukhra.  The  former  are  common  criminals  already  imprisoned  who  are
responsible  for  monitoring  and  managing  the  dormitories  and  punishing  the
prisoners, while the latter are arrested civilians who must ensure order in the cells
and dispose of the bodies. These roles are similar to those established by the SS in
the Nazi concentration camps. Mazen Alhummada was a sukhra: he was arrested
three times between 2011 and 2012,  the first  two for participating in an anti-
government demonstration, the third because he was caught transporting milk for
the  civilians  besieged  by  government  troops  in  Douma  (Da,ascus),  and  he
consequently  spent  a  year  and  seven  months  in  various  detention  centres  in
Damascus, suffering atrocious torture: hanged by his wrists for days, burned with
hot irons, subjected to beatings, electrical shocks, sexual torture and rapes 95. At
Mezzeh he was chosen to be a  sukhra,  which is  also a torture.  Gathering the
corpses  of  people  tortured  to  death,  after  having  heard  their  screams  during
torture, and moving them from one place to another is psychological torture, just
like it is to clean the offices of the guards while being insulted and beaten.

Detainees are not only used for tasks within the detention facilities, but also
for forced labour externally. This is probably what helped five detainees escape
from the Air Force Intelligence Branch of Harasta (Damascus). Guilty of having
participated in anti-government demonstrations, they were arrested, tortured for
months and finally chosen to dig trenches and set up military posts. These five
survivors  are  Ahmad  Hamadeh96,  Louay  Ballur97,  Fawaz  Ibrahim  Badran98,

medical treatment but beating and pouring cold water on our inflamed wounds. We were 15
detainees blindfolded and tied to our beds with iron chains. They gave us one antibiotic pill
each, in addition to tens of beatings every day. I stayed there for ten days before I told the doctor
that I got well, so he transferred me back to the branch”, ibid.., p. 12.

95 See his testimony in the Appendix.
96 “The interrogation lasted for 45 days during which I was exposed to all kinds of beatings and

sexual violence. [..] [I was whipped] severely and continuously. [..] Once, they put me in the
Dulab for  16 hours,  beat  me 400 times and electrified me in the genitals.  The interrogator
always electrified our bodies with a charged electric stick; till our burned skin smelled. Another
time, I was hanged in the bathroom for five day in a row; it’s a very dirty place where the insects
walk on our bodies and we can do nothing about it”. One other torturing method Ahmad was
exposed to was burning by inflamed nylon drops and reverse hanging, where the detainee is
hanged with his hands and legs backwards”, Escaping Hell, ibid., pp. 13-14.

97 “The moment I arrived to the branch, they started beating me. I had to confess that I carried
arms just to stop the torture. For three day in a row, they hanged me 50 cm above the floor with
no water or food. When they brought me down, they started beating me. The officer in charge
was Ahmad Al Hasan, who was beating me with an iron stick on the head, the back, and the
belly. He, also, burned me with a lighter and poured hot water on me till I fainted. They woke
me up by electrifying me all over my body including the genitals”, ibid., p. 15.

98 “They beat me like 300 time with an iron stick. [..] I confessed to owning a rifle just like he
wanted, still he was not convinced; they took me to the  Puncher which is two iron sticks by
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Mouafaq  Jandaly99 and  Hassan  Nasrallah.  According  to  them,  the  selected
detainees work as long as they have strength, chained to each other 100, then they
are executed or tortured to death. The five survivors were taken in the evening to
a site next to the Damascus highway, where they were tortured all night and then
in the morning brought to dig trenches to protect the soldiers from rebel snipers101.
Each  soldier  had  license  to  torture  the  detainees  and  the  superiors  even
encouraged them to do so. Many died from torture or were executed by gunfire.
The five were able to escape during an excavation and after succeeding, with the
supplied tools, to break their chains. Having survived the guards’ gunfire, they
managed to reach the FSA-controlled territory and find salvation. Their testimony
offers a rare insight into a reality from which it is almost impossible to get out
alive. The words of the survivors are corroborated by those of deserters who were
part of this “death machine”. One of these in particular managed to leak the most
valuable evidence that proves the extent of this reality and that, according to legal
experts, constitutes documentary evidence that shall be admissible in court.

                                       5.6-     The “Caesar case”.

The “Caesar case” is a dossier of almost 50,000 photos of people who have
been tortured to death in Syrian jails that constitutes one of the most solid bodies
of  evidence  of  crimes  against  humanity  committed  by  the  Syrian  authorities
against thousands of civilians102; they have been leaked by a deserter from the
military police, whose job was to photograph the corpses, known under the code
name “Caesar”. Although to protect this potential key witness his identity is not
public, he has repeatedly told his story in various institutional locations and has
released  over  forty  hours  of  interviews  for  a  thorough  investigation  that
reconstructs the case103. A case that, for the first time, shows officially how torture
in Syria is not only systematic, but also a means to kill civilians. The same Caesar
said: “I had never seen anything like it. Before the uprising, the regime tortured

which  they  punch  the  leg  of  the  detainee  causing  an  unimaginable  pain.  This  method  is
accompanied  with  electrification  and  beating.  They  kept  doing  this  till  [..]  I  admitted  of
possessing a Russian rifle although I’ve never had a weapon”, ibid., p. 16.

99 “They tortured us by Dulab with an iron stick between the legs, pushing them together then they
start beating 150, 200 and in some cases, 300 times, in addition to electrification and pouring
boiling water on us. They, also, burned us with live coal for the water pipe and cigarettes [..].
After four months of torture, I told them that the gun that was found in my house was mine
although I knew that they put it there during the inspection. That was after 100 beatings and
electrification; we counted the beatings as the interrogator wanted. The beating that has not been
counted will be repeated until the interrogator hears it clearly”, ibid., p. 16-17.

100 “Walking was very difficult as three or more were chained together; if the middle one wanted to
stop, the chain would hinder the one in the front or hurt his leg. It was such a torture for all of
us; it caused us a lot of cuts [..]. One of the worst things was asking us to run while chained
together which caused a lot of cuts that left scars on our legs”, ibid., p. 25.

101 “At the site, there were about 60 soldiers [..]. We arrived at 2:00 am when the soldiers there
started beating us with sticks, truncheons, and iron chains. In addition to burning us with hot
water and inflamed nylon till early morning when they took us to dig a trench with 180 cm
height to protect the soldiers from snipers”, ibid., p. 19.

102 The photos are public and available online. There is one archive by the Syrian Association For 
Missing And Conscience Detainees viewable at this link: https://goo.gl/DA84G7. 

103 G. LE CAISNE, ibid. An interview to the journalist is attached in the Appendix.
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prisoners to get information; now they were torturing to kill. I saw marks left by
burning candles, and once the round mark of a stove – the sort you use to heat tea
– that had burned someone’s face and hair. Some people had deep cuts, some had
their eyes gouged out, their teeth broken, you could see traces of lashes with those
cables you use to start cars. There were wounds full of pus, as if they’d been left
untreated  for  a  long  time  and  had  got  infected.  Sometimes  the  bodies  were
covered with blood that looked fresh. It was clear they had died very recently”104.

                        5.6.1.  Genesis of the “Caesar dossier” .

Caesar is a citizen from the rural outskirts of Damascus, a simple man who
has  never  been  involved  in  politics  and  who  worked  for  the  Department  of
Criminal Photography of the Syrian Military Police. Before the war, his job was
to photograph crime and accident scenes involving military personnel. The photos
would be attached to the report which he had to write and send to the military
courts  so  that  judicial  processes  could  begin.  Things  changed  in  2011:  from
March to April of that year, with the spread of the protests, the bodies of the first
protesters  killed  in  Deraa,  all  civilians,  began  to  arrive  in  Damascus105.  The
corpses  were  placed  in  the  morgue  of  Tishreen  Military  Hospital,  near  the
headquarters of the Military Police. The soldiers said that they were “terrorists”.
Initially, each body was identified by name, but after a while the bodies became
too  numerous  and  they  started  being  identified  only  by  numbers:  the  first
identified the prisoner, the second the intelligence branch where he/she had been
imprisoned and the third, assigned by the pathologist, was for the filing of the
medical  report.  For  weeks,  Caesar  had  seen  the  number  of  the  corpses  to
photograph increase,  all  horribly mutilated,  disfigured,  with burns  and gouged
eyes, without being able to show his horror for fear of being suspected of dissent
and himself ending up like those bodies. The psychological and emotional weight,
however,  was  inhumane,  he  stopped eating,  sleeping,  fearing  that  the  corpses
could one day be those of his loved ones.  Caesar said of that  period:  “In the
office, in the department where the photos of the bodies were transferred to the
computer, I had access not only to the pictures I had taken but also to those taken
by others. [...] I’ve seen scaring photos: bodies which bore signs of atrocious and
brutal tortures such as burns and scars, cases of strangulation, men whose eyes
had been gouged out, others who had been massacred by beatings, with their face
swollen and bones mangled, emaciated bodies, sometimes reduced to skeletons. I
think that most died of starvation. In my life I had never seen pictures of bodies
that were subjected to such criminality, except when I saw the pictures of the Nazi
regime, with which our photos had much in common. I saw pictures of the bodies
of children and old people, even that of a woman. It happened that I recognised

104 G. LE CAISNE, ‘They were torturing to kill’: inside Syria’s death machine, The Guardian, 
1/10/2015. 

105 “One day, a colleague told me that we were going to photograph some civilians’ bodies. He had
just photographed the corpses of demonstrators in Daraa province [where the first big peaceful
demonstrations took place]; this was in the first weeks of the civil war, in March or April 2011.
He was crying as he told me: “The soldiers abused the bodies. They trampled them with their
boots and shouted: ‘Son of a bitch!’”, Caesar’s testimony, ibid.
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fellow villagers and neighbours. The thought of not being able to inform their
families grieved me. If the police had caught me stealing confidential information,
I would meet certain death. But my ethics, morals and religion did not allow me
to be quiet about those horrendous crimes. I felt as if I was a partner to the regime
in these horrendous crimes. So I decided to desert”106. 

Since he was unable to desert by himself, in the spring of 2011 he decided
to talk to his best friend, Sami, another pseudonym to protect the identity of one
of  the  men who helped Caesar  to  leave Syria  allowing the publication of  his
archive. It was Sami who convinced Caesar to stay in his place, to gather as much
evidence as possible. The desire to let the world know the atrocities and to do
justice prevailed and Caesar remained in the Military Police107.  Sami provided
him with the USB memory sticks of 4, 8, and finally 16 GB to store the photos
and to leak them out hidden in his shoes or belt.  With every passing day,  the
number of corpses became so high that the space in the Tishreen military hospital
was no longer enough, so they started using Hospital 601, at the foot of the hill
where the Presidential  Palace is located,  which can even be recognised in the
background of some photos. It is here that the photos were taken. The number of
corpses increased exponentially, especially since 2012, so as to number hundreds
of bodies per day.  It  was physically impossible to photograph them all  at  the
rhythm with which they arrived, with the natural consequence that the corpses
piled up outdoors in the garage of Mezzeh and began to decompose before they
could be catalogued and disposed of in mass graves. Two of these mass graves are
located near two cemeteries, Najha and Bahdaliyah, on the southern outskirts of
Damascus. A 2013 investigation on Branch 215 of the Military Intelligence by
Human Rights Watch and the  Violation Documentation Center  provides satellite
images,  testimonies  and  photos  that  clearly  show  refrigerator  trucks  traffic,
excavations carried out with bulldozers and traces of piles of sand and lime, used
for the rapid decomposition of corpses. In particular, between late September and
early  October  2012,  two  trucks  entered  the  cemetery  of  Najha  and  dumped
hundreds of bodies in a mass grave108. No funeral for the families, no grave to
mourn  upon,  only a report  certifying  death by “cardiac  arrest”  or  “caused by
terrorists”, to be signed in order to collect the death certificate. 

The horror became daily and among the corpses Caesar began to recognise
his friends. Once, one of the corpses turned out to be still alive and the pathologist
got angry for the inconvenience of having to cross out the name of the deceased
man and redo the list again109. According to sources close to Caesar, when among

106 G. LE CAISNE, La macchina della morte, ibid., p. 199-200.
107 “We wanted to release those photos out of Syria because the families of the victims deserve to

know that their loved ones are dead. People have to know what happens in prisons and detention
centres: when the government of Bashar al Assad will fall, the regime will try to destroy all
evidence, no doubt on that”, ibid., p. 129.

108 Violation Documentation Center, A Report on Branch 215, Raid Brigade Military Intelligence
Division - Damascus. “A Conflict Between Death and Hope”, September 2013, p. 24 ff. 

109 “One day, one of my colleagues was at Mezzeh Hospital. Bodies were lying side by side. As he
stood over one of them, he got the impression that he was still alive. He was breathing quietly.
“Should I photograph him? He’s still alive,” my colleague asked the soldiers responsible for
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the  corpses  there  was  someone  still  alive,  regime  officials  would  order  the
photographers to “finish them off so you can go ahead”110. For two years Caesar
continued to save the photos and pass them to Sami, aware that only the originals
provide the metadata with date, type of camera (the actual evidence of the photo
being taken) and a high definition that can enable professional analysis. But the
growing fear not only of being uncovered by his colleagues or superiors, but also
of being killed by the rebels who in 2012 had managed to take control of some
areas of Damascus, forced Caesar to leave Syria in 2013. Taking advantage of an
assigned job outside Damascus, he has never returned: taken into custody from
one FSA commander to another, he managed to reach a neighbouring country
hidden in a car and from there he managed to reach Europe with his precious
archive, which was later supervised and analysed by people close to Caesar and
by members of the Syrian National Council (SNC), the opposition political body.
The photos constitute a unique file, which for the first time shows what happens
in the most impenetrable walls of the Syrian regime.

The “Caesar  dossier”  is  composed of  45,000 photos  and three types  of
victims: people who died in the detention centres (26,948 photos of 6,786 dead in
24  detention  centres  in  Damascus);  regime  soldiers  killed  by gunfire  (18,000
photos of 1,036 soldiers); civilians, sometimes entire families including children
and the elderly,  slaughtered,  gunned down often  in  their  homes,  or  victim of
explosions, all classified as “terrorists” and identified by a single number (4,025
civilian casualties)111. Examining the photos of the detainees killed in jail, most of
them come from Branches 215 and 227 of the Military Intelligence. With the help
of  IT  technicians  and  pathologists,  the  photos  were  catalogued  and  the
wounds/tortures identified: starvation, burns with chemicals,  enucleation of the
eyeballs,  signs  of  whippings,  beatings,  electrical  shocks  and  strangulation,
fractures, torn abdomen and holes112. Of these, some are bullet holes, others were
performed with a drill, a widespread torture in Iraq. A worrying fact concerns the
455 victims whose eyes were gouged out: by early 2013 the number of enucleated
detainees increased significantly, with consecutive groups of dozens of detainees
enucleated in  succession,  indicating that  the  practice  of  gouging eyes  became

transporting the bodies. The pathologist arrived and was furious. “What do you mean, he’s still
alive? What am I supposed to do? That’s going to change all my numbers!”. He was angry
because he had already filled his notebook with the corpses’ medical numbers. If this man was
still alive, he’d have to cross some out, allocate new ones, redo the entries. “Don’t worry,” a
soldier told him. “Go and have a cup of tea and it’ll all be sorted out by the time you come
back”.  When  he  returned,  they  finished  taking  the  photos”,  G.  LE  CAISNE,  ‘They  were
torturing to kill’: inside Syria’s death machine, ibid.

110 Several photo sequences, in fact, show victims who, in one frame, appear to be living; in the
next, they appear to be dead. See Documenting Evil: Inside Assad’s Hospitals of Horror, ibid.

111  G. LE CAISNE, La macchina della morte, ibid., pp. 150-151.
112 “2,936 victims have suffered hunger, 1,510 have skin wounds. 37 have the face or the body

disfigured by a chemical substance. Among these, 12 were incarcerated in Branch 215. They
died in February 2013, and are identified by consecutive numbers:  3831, 3832, 3833, 3834,
3835 (this man had electrodes applied on his chest), 3836, 3837, 3838 (the body of the prisoner
is laid on a blue nylon hospital  sheet and [..] the yellow boots of a regime agent is clearly
recognisable), 3839 (this man’s body is melted), 3840, 3841 and 3842”, ibid., pp. 159-160.
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systematic113.  In most cases the orbits  show signs compatible with enucleation
with blunt objects114. The reason for this escalation is not clear, but it should not
be forgotten that Bashar al Assad is an ophthalmologist and he did his residency
in the Tishreen military hospital in Mezzeh, so it may be possible that his men,
who consider Bashar as a god, wanted to punish their victims by honouring their
leader’s  profession115.  The  6,786  victims  are  those  clearly  identifiable;  some
unclear photos were excluded from the archive so the death toll could be higher116.

                      5.6.2.  Authenticity of the photos and identity of the victims.

At the end of 2013, the Caesar team decided to start disclosing part of the
photos to  some personalities.  Among the first  was Khaled al-Attiyah,  Foreign
Minister  of  Qatar,  who was shocked by the photos and decided to have them
authenticated. However, the political positions of the Qatari government, openly
hostile to the Syrian regime, risked undermining the credibility of any analysis, so
the London law firm Carter-Ruck was given the task of authenticating the photos.
The firm formed an independent panel of three international lawyers (Desmond
de Silva and David Crane,  former  Prosecutors of the Special  Court  for Sierra
Leone, and Geoffrey Nice, Prosecutor in the trial against Milosevic at the ICTY)
and three forensic and anatomical pathologists (Dr. Stuart J. Hamilton, Professor
Susan Black and Dr. Stephen Cole). In January 2014, the team published a report
in which they concluded that Caesar is credible, that the photos are authentic, that
they can  be  considered  evidence  of  war  crimes  and  crimes  against  humanity
committed by the Syrian  government  and that  they are  admissible  in  court117.
Nonetheless, the fact that the investigation was conducted on initiative of Qatar
has aroused scepticism and provided the Syrian regime with the element to refute
the  photos.  In  an  interview  in  2015,  Bashar  al  Assad  questioned  both  the
authenticity of the photos and their origin, suggesting that the torture may have
been done by the rebels or even that the photos may have been taken in another
country118.  Even though during the conflict  there  has  been disinformation and

113 “To make an example, the photos taken on June 1, 2013 at Mezzeh hospital portray 40 bodies 
without eyes. Those of July 7, 2013 portray 57”, ibid., p. 160.

114 In a smaller number of cases, in which these signs are not obvious, it cannot be excluded that 
the eyes have been eaten by some birds, given that the bodies were piled outdoors, even in the 
initial stage of decomposition.

115 According to the same principle for which often punitive tortures are inflicted in line with the 
committed “guilt”. See for instance the cases of Ibrahim Qashous and Ali Farzat (chapter I).

116 In  December  2015  Human Rights  Watch counted a  total  of  53,275 photos,  among which
28,707 detainees who died in jail. See  If the Dead Could Speak: Mass Deaths and Torture in
Syria’s Detention Facilities, December 2015. 

117 A report into the credibility of certain evidence with regard to torture and execution of persons 
incarcerated by the current Syrian regime, January 2014, p. 16 ff.  Delivered to the Security 
Council, UN Doc S/2014/244, 4/04/2014. Online: https://goo.gl/TwIQn4. 

118 “Who took the pictures? Who is he? Nobody knows. There is no verification of any of this
evidence, so it’s all allegations without evidence. [The investigation] is funded by Qatar, and
they say it’s an anonymous source. So nothing is clear or proven. [..] Who said this is done by
the government, not by the rebels? Who said this is a Syrian victim, not someone else? ”, J.
TEPPERMAN, Syria’s  President  Speaks.  A  Conversation  With  Bashar  al-Assad,  Foreign
Affairs, March-April 2015. 
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photos of other conflicts have been reported to be photographs taken in Syria,
intentionally or by mistake119, it is not the case of the Ceasar photos. It has been
proven that the place where they were taken is the hangar of the Mezzeh Hospital
601  in  Damascus:  the  facilities  depicted  in  the  photographs  and  the  satellite
images  leave  no  doubt.  In  addition,  in  some  photos  there  are  Syrian  soldiers
posing  with  their  thumbs  up  over  the  mangled  corpses120.  Other  independent
analysis, conducted separately, have also authenticated the photos, such as that of
Human Rights Watch, which has confirmed the authenticity of 28,000 photos they
analysed with the assistance of a forensic team of the organisation Physicians for
Human Rights121, and that of the Syrian Network for Human Rights122.

Furthermore, many victims have been identified. Among them, a 14-year-
old  boy,  Ahmad  Al-Musalmani,  taken  from  a  bus  on  August  2,  2012  as  he
returned from Lebanon, where his family had sent him to escape from the war. He
was returning to Damascus to attend the funeral of his mother, who had died a
few days earlier. During an inspection at a government checkpoint in Damascus,
the security forces found an anti-Assad song in his cell phone. They arrested him
and  took  him  to  the  notorious  Air  Force  Intelligence.  His  uncle,  Al-Dahi
Musalmani,  paid  14,000$  to  bribe  the  military  to  release  him  or  provide
information  about  his  fate,  but  in  vain.  He  identified  his  nephew among  the
Caesar photos two years later123. Among the photos also a 25-year-old girl was
identified,  the  only  woman  of  the  dossier:  Rehab  al-Allawi,  an  engineering
student  arrested  in  Damascus  on  January  17,  2013.  She  was  member  of  the
Damascus  Local  Coordination  Committee,  one  of  the  many  pro-democracy
committees of the Syrian civil society that sprang up with the revolution, and she
assisted the displaced people fleeing from Homs; she has been recognised by her
brother in the Caesar photos after  the payment  of 18,000$ to various military
officials to get information about her had led to nothing124. Even the Commission
of  Inquiry has  interviewd Caesar,  writing  that  “certain  elements,  such  as  the
location  identified  in  some  photographs  as  Military  Hospital  No.  601  in
Damascus, the methods of torture and the conditions of detention, support the
commission’s  long-standing  findings  of  systematic  torture  and  deaths  of
detainees”125.

119 Even the children portrayed in the photographs of the Banyas massacre, which was discussed in
the previous chapter, have been wrongly said to be Christian children massacred by ISIS and
Palestinian children slaughtered by Israel. See the interview in the Appendix.

120 One of them was tracked down in Germany, where he got the refugee status. See chapter VI.
121 Human Rights Watch, If the Dead Could Speak, ibid.
122 Syrian Network for Human Rights, The Photographed Holocaust. Analytical Study about the

Leaked Pictures of Torture Victims in Syrian Military Hospitals, 10/15/2015. 
123 “I went directly to the folder of the Air Force Intelligence, and I found him. [He breaks down

while talking]. It was a shock. Oh, it was the shock of my life to see him here. I looked for him,
950 days I looked for him. I counted each day. When his mother was dying, she told me: ‘I leave
him under  your  protection.’ What  protection  could  I  give?”,  Human  Rights  Watch,  Syria:
Stories Behind Photos of Killed Detainees. Caesar Photos’ Victims Identified, 12/16/2015. 

124 Ibid.
125 UN Doc A/HRC/27/60, ibid., p. 6, para. 26. 
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                  5.6.3.  Why they photograph their own crimes.

One of the most spontaneous questions in front of the Caesar photos is why
the Syrian military would photograph its own crimes. It  is not as absurd as it
sounds,  but  to explain it  it  is  necessary to  understand the logic of  the Syrian
regime.  Like  any  dictatorship  based  on  repression,  military  authorities  have
always  recorded  all  information.  The  regime  suspects  anyone,  even  its  own
agents,  who  must  constantly  prove  their  obedience  to  orders  and  who  are
themselves controlled in an “internal espionage” network that proliferates in a
military regime with dozens of security and intelligence agencies competing with
each other. The photos therefore also aim at demonstrating to the heads of the
security  departments  that  wanted  civilians  were  actually  arrested  and  killed.
Caesar  explained  this  apparent  contradiction  by saying:  “The  intelligence  and
security services don’t collaborate. They don’t know what the others are doing.
Each one  is  responsible  for  its  own organisation  and works  to  serve  its  own
interests. For 50 years, the Military Police have recorded the details of accidental
deaths involving the military, in case it’s needed for the military courts. [..] The
photos complete their dossiers. [..] After the start of the revolution and during the
war, we simply kept to the same routine. The regime never imagined that one day
our work might be used against it. The security services feel invulnerable. They
can’t imagine that one day they will be called to account for their abuses. They
know that great powers support the regime. And they never thought that these
photos would get out and be seen by the wider world. In fact, I wonder if the
security  service  bosses  aren’t  more  stupid  than  we  think.  Busy  repressing
demonstrators,  looting  the  population126,  killing,  they’ve  forgotten  that  their
abuses  were  being  documented”127.  Although this  attitude  may seem naive  or
reckless, in the psychology of the Syrian regime, at every level, committing these
crimes is right and legitimate to counter “terrorism” and hiding their crimes is not
a priority. On the contrary, it is a priority to control everything, starting from the
actions of the soldiers, who are constantly scrutinised and whose slightest reaction
of  bewilderment  or  piety in  front  of  the  atrocities  can be fatal128.  So  proving
unyielding loyalty to the regime and the execution of orders becomes crucial.

The  practice  of  documenting  own  crimes  is  not  actually  rare  in  war
scenarios. For instance, during the war in Bosnia in 1992 the Serbian paramilitary
forces, under the command of Željko Ražnatović, known as “Arkan”, perpetrated
a massacre of Bosnian civilians in Bijeljinam, in the northeast of Bosnia. Before
entering the city and starting the massacre  of  civilians  and the destruction of
mosques, they brought with them a professional photographer, Ron Haviv, who

126 It is systematic practice by the military services and the Shabeeha to steal everything of value,
including electrical appliances, from the homes during raids or after the massacres. Looting is a
war crime, but for space considerations it was decided to not explore this crime.

127 G. LE CAISNE, ‘They were torturing to kill’: inside Syria’s death machine, ibid.
128 “Like  others,  I  was  constantly under  surveillance.  Agents  from the  security services  were

watching us and noting our reactions. They took note of everything that happened to me as well
as my gestures, and even my feelings and my way of looking were analysed”, Caesar, G. LE
CAISNE, La macchina della morte, ibid., p. 7. 
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took photos of the massacre that, the day after, were published in newspapers 129.
These  photos  were  used  as  an  evidence  at  the  ICTY for  the  prosecution  and
conviction of some Serb leaders; it  seems therefore incomprehensible why the
perpetrators of such crimes should bring a photographer with them. According to
William Tomljanovic, ICTY investigator and Research Officer of the Prosecutor
Office, back then no one thought that one day someone would have prosecuted
them130. The same thing stood for the high-ranking leadership, both military and
political, as evidenced by the public statements and the interviews they granted in
1994131 in which, while the war was ongoing, they did not conceal the massacres,
the  concentration  camps  and  the  extermination  of  civilians.  Tomljanovic  also
stressed that the men of that unit were sent to slaughter the Bosnians by high-
ranking  officials,  headed  by the  Minister  of  the  Interior,  which  did  not  only
legitimised their action, but it also reinforced in them a sense of impunity and
untouchability. The same sense that permeates the Syrian military apparatus.

The Caesar photos are part of a government archive for internal use, so to
speak, not meant for publication. However, especially in the early months of the
conflict, the same Syrian forces used to film the tortures they inflicted on civilians
with their cell phones, leaking or publishing them on the Internet, to intimidate
protestors and deter demonstrations. They did not care about the fact that by doing
so they were providing evidence of their crimes, which are easily available 132. A
particularly gruesome one portrays some Syrian soldiers severely beating up and
whipping with electric cables seven men in a room whose walls and radiator are
covered  by  the  blood  of  the  victims.  The  soldiers  insult  them  with  Schiite
sectarian phrases, so the victims are probably Sunni. Among them, a young man
is called by the military the “Irish blondie”. The torturers incite each other, make
sure the cameraman is filming everything and express their intention of wanting
to kill their victims in that way, as it has indeed occurred: a video released a few
days after shows the dead bodies of those men, horribly disfigured and burnt133.

                     5.7-     Hospitals as torture centres and medical torture.

Since  for  the  regime  treating  protesters  or  civilians  wounded  during
military offensives is a crime and, as seen, doctors, nurses and rescue workers are
targeted for  their  work,  it  was predictable  that  the government hospitals,  both
military and  civilian,  would  be  turned  into  torture  centres.  This  is  where  the

129 The photos of the “Arkan’s Tigers” killing and kicking Bosnian Muslim civilians in Bijeljina on
March 31, 1992 are available at Capturing a war crime,  The Globe and Mail, 21/06/2015. 

130 Seminar held by Mr. Tomljanovic at the ICTY on June 10, 2016 (audio recording).
131 BBC Documentary, The Death Of Yugoslavia, 04/14/2015. 
132 Some have been used to produce documentaries on the Syrian regime torture machine. See

Syria’s Torture Machine. A Film by Channel 4, 01/5/2012. 
133 Syrian  Troops  Torture  Prisoners  to  Death  [Warning:  Extremely  Graphic].  Online:

https://goo.gl/1siJOX. This video, with English subtitles, was shot by soldiers loyal to Bashar al
Assad and was leaked to Syrian activists who uploaded it online on September 23, 2012. The
victims were taken prisoner by the Syrian army in August 2012. Their bodies, mangled and
partially burned, were later found in Al-Tell, a Damascus suburbs, as shown in this video, in
which the victims are identifiable by their faces and clothes: https://goo.gl/YAFxek.
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security forces abduct the wounded and take them to detention centres. According
to Syrian Law 19, art. 10, doctors are required to inform on patients in all cases,
which,  according  to  the  Commission  of  Inquiry,  is  inconsistent  with  the  IHL
insistence that persons engaged in medical activities shall  not be compelled to
perform acts or to carry out work contrary to medical ethics or to other medical
rules designed for the benefit of the wounded and sick134.  In several instances,
medical personnel refused to treat persons for fear of arrest. The choice of doctors
is in fact between communicating everything to the security forces and therefore
handing over the patient to certain torture or death, or treating them and risking
therefore to become a target. Public Health in Syria is so militarised that civilians
do  not  go  to  hospital  but  in  “illegal”  clinics  and  makeshift  hospitals  which
proliferated in rebel  areas, often underground,  without  the necessary tools and
without  adequate  medical  supplies.  Many  of  these  makeshift  hospitals  are
supported by international NGOs such as  Doctors Without Borders,  considered
illegal by the Syrian regime. What happens in the military hospitals of Tishreen
and Mezzeh actually takes place in all government hospitals in Syria, where the
same  doctors  and  nurses,  both  men  and women,  inflict  torture,  as  repeatedly
documented by the Commission of Inquiry135. Patients are beaten with sticks136,
burned and subjected to tortures that use pre-existing injuries even by medical
personnel, who are ordered to keep the patient alive for as long as possible so he
can be further interrogated and tortured; patients are denied medical treatment on
sectarian or political grounds137 if they are perceived as protesters, even if they are
children138.  The wounds are left  to become gangrenous, so as to be amputated
without anesthesia139. Male and female nurses work with sticks, to give a hand to

134 UN Human Rights  Council,  Assault  on medical care in  Syria,  UN Doc A/HRC/24/CRP.2,
September 13, 2013, p. 7, para. 32. 

135 UN Doc A/HRC/31/CRP.1, ibid., pp. 6-7, para. 31.
136 Amer al Homsi is a physician who has served for 15 years in the government hospital of Homs.

He said: “Our hospital had become a detention centre, a kind of barrack. Every day dozens of
detainees,  including wounded ones,  were conducted there,  tied to  beds,  blindfolded,  beaten,
tortured with electric shocks. At one point they were many hundreds in the various floors. We
were prevented from speaking to them”. One of the first wounded prisoners Amer al Homsi had
to treat, in the spring of 2011, was a young protester. His ankles had deep cuts due to the chains.
He died after three days of beatings. When the body was returned to his family, his eye sockets
were empty. Other bodies were handed over to the families, coarsely sewn, as if some organs
had been removed. The parents must  then sign a paper  stating that their  son was killed by
“terrorists”. Gradually, the security services began to ask for money to relatives in return for the
dead bodies of their loved ones”, G. LE CAISNE, La macchina della morte, ibid., p. 67.

137 “In Aleppo, Damascus, Dara’a, Dayr az Zawr, Hama, Homs, Idlib and Latakia governorates,
wounded  and  sick  persons  were  denied  treatment  on  sectarian  or  political  grounds  by
Government forces. [..]  Government forces have engaged in agonizing cruelty against the sick
and wounded. [..] Doctors were ordered to keep victims alive so that they could be interrogated
further”, UN Doc A/HRC/24/CRP.2, ibid., p. 7, para. 32 ff. 

138 According to a surgeon, as he was operating on a 14-year-old boy at the National Hospital in
Homs in April 2011: “As we were performing surgery to a boy who had a firearm injury to his
abdomen, the main surgeon said: ‘By God, if only I know that he’s a protester, I would pierce
his main artery and let him die… many die under surgery, don’t they?’”, Amnesty International,
Health crisis: Syrian government targets the wounded and health workers, 2011, p. 11. 

139 At the Homs military hospital, a 28-year-old man with a wounded foot, said that the doctors
denied him treatment by saying: ‘I’m not going to clean your wound… I’m waiting for your foot
to rot so that we can cut it off’”, ibid., p. 13.
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the military during the beatings on patients140 and sometimes they hurt them by
piercing them with needles or by pouring boiling water on the wounds before
hitting  them with  the  shoes  or  with  the  stethoscope.  Sometimes  patients  are
burned with hot objects, even to the genitals141. Chained to the bed, they are not
allowed to use the bathroom and are forced to relieve themselves on the bed 142.
The conditions are so inhumane that many patients die. However, although the
above  is  a  systematic  practice,  not  all  doctors  and  nurses  participate  in  this
mechanism of torture and the number of doctors tortured and killed for treating all
patients, including the protesters, is very high143.  Some of those who fled have
corroborated  the  testimonies  of  survivors  and  in  some  cases  they  filmed  the
tortures secretly. One doctor in particular was able to deliver to a French journalist
one of these video in 2012, filmed at the Homs Military Hospital; in the video
patients are chained to the beds, blindfolded, bearing signs of torture, and it is
possible to see whips and electric cables next to the beds. The doctor said he had
personally seen patients being tortured with electrical shocks, whipping, beatings,
he saw broken limbs (the foot is twisted until the leg breaks), operations carried
out without anesthesia, he saw military men slamming the patients’ heads on the
walls  or  tying laces  to  their  genitals  to  prevent  them from urinating.  He also
confirmed that most of the patients were civilians, who were arrested during the
military operations in Homs, and that they are often taken to the hospital only to
be revived between torture sessions. In addition, many names of detainees are
removed  from  the  lists  of  those  admitted  in  the  hospitals  and  replaced  by
numbers, so no one can know where they are, in what is a systematic enforced
disappearances  policy.  The  doctor  confirmed  that  torture  is  also  inflicted  on
children: on one occasion he saw a doctor pour alcohol on the pubis of a 15-year-
old child, and set him on fire144.

140 A doctor  who worked  at  the National  Hospital  of Tell  Kalakh told of a  group beating he
witnessed against a patient who had been shot: “There were around seven or eight security men,
some carrying rifles, and nurses wearing white robes crowded around him. He opened his eyes
and said: ‘Where am I?’. They all suddenly jumped on him and started beating him, including a
nurse. They shouted foul language at him and said: ‘You pig, you want freedom, eh?’ When I
saw that, I didn’t dare enter so I quickly left the hospital”, ibid., p. 9.

141 Amnesty International documented two incidents in the Homs military hospital, whereby a man
and a woman were tortured with a heated iron skewer placed on their genitals. Ibid., p. 15.

142 “We were not treated like humans; it was like we were animals; for four days, I was cuffed to
the bed by my feet and hands and it was hard to move without food or water. Once I asked [the
sergeant] for water, so he said: ‘Ok, I will give you water,’ and he peed on me. We were not
allowed to use the toilet, we did it on the bed; sometimes as I closed my eyes to sleep, [the
sergeant] would hit me with a baton made of wire cables. Nurses and doctors wearing white
robes would come to the room, share a laughter with [the sergeant]; another came and shouted
that we deserved what we’re going through because we were animals. Female nurses would
come to the room at different times just to poke us with needles. I was poked by at least four
nurses on around five different occasions to my face, feet and abdomen”, ibid., pp. 11-12.

143 See interview to S.K., Aleppo doctor tortured treating protestors, included in the Appendix. See
also that of Dr. Bashar Farahat, arrested in July 2012 in Latakia, after a colleague reported him
to the Directorate of Military Intelligence for having taken care of the protesters, and for this he
was tortured for months. L. DEARDEN, Syria war: Doctor reveals horrific torture in prison as
Amnesty International estimates 17,723 detainees killed, The Independent, 08/18/2016. 

144 J. MILLER, Exclusive: Syrian doctors ‘torturing’ patients, Channel 4, 5/03/2012. 
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                           5.8-     The torture of children and minors.

As seen in chapter I, the spark that spread demonstrations all over Syria
was the killing under torture by the local military police of two children from
Deraa, Hamza al Khatib (13) and Tamer al Sari (15). The photos of their tortured
bodies  are  part  of  the  Caesar  photos:  the  corpse  of  Hamza  is  identified  with
number 23, whereas that of Tamer with number 12145; they are part of a group of
52 photos of the dossier depicting the corpses of children146. The brutality with
which the children of Deraa were treated is part of a State policy of systematic
torture of the civilian population, regardless of age, gender, ethnicity or religion.
Some of the Deraa children arrested in February 2011 were later released and they
spoke out about the torture they were subjected to. One of these is Yacoub, a boy
that in 2011, when he wrote anti-regime slogans on the walls of a school, was 14
years old. Arrested by the military police, he admitted that he had written slogans
but the police wanted him to confess to setting a military post on fire, even though
it was not true. They tortured him for a long time, keeping him naked in the cold
while beating and electrocuting him, hanged for hours in painful positions147.

Since 2011 children have been killed and tortured just like adults have, as
admitted by the torturers148, as documented by numerous NGOs and as witnessed
by many deserters who had been ordered to raid schools and homes and to arrest
all children older than 14149, even though even much younger children, under the
age of 11, have been arrested, tortured and raped even, as documented by the
Commission  of  Inquiry150.  Among  the  humanitarian  organisations  which  have
dealt with the torture of children there is Save The Children, which in a shocking
2012  report  collected  dozens  of  testimonies  in  Jordanian  refugee  camps  of
children tortured in Syria. The picture that emerges is the same that has been well
documented over the following years also by othr ONGs. Wael, a 16-year-old boy,
told Save the Children that in his cell there was a 6-year-old child, Ala’a, who was
starved and beaten to death by their jailers over three days before his own eyes.
The  security  forces  had  separated  the  younger  children,  whose  parents  were

145 G. LE CAISNE, La macchina dela morte, ibid., p. 165.
146 These 52 photos are available in an archive designed by the newspaper Zaman al-Wasl at the

link https://goo.gl/SsTHVg. See also 52 photos for children tortured to death by Assad security,
Zaman Al Wasl, 04/6/2015. 

147 A. A. SCHAPIRO, The Young Men Who Started Syria’s Revolution Speak About Daraa, Where
It All Began, Vice News, 03/15/2016. 

148 “They [..] yell at us and beat us. They said, “You pigs, you want freedom?”. They interrogated
me.  They  asked:  “Who  is  your  god?”.  I  said,  “Allah.”  Then  they  electrocuted  me  on  my
stomach, with a prod. I fell unconscious. When they interrogated me the second time, they beat
me and electrocuted me again. The third time they had some pliers, and they pulled out my
toenail. They said: “Remember this saying, always keep it in mind: we take both kids and adults,
and we kill them both”. I started to cry, and they returned me to the cell”, testimony of Ahmad,
13-year-old student, in Torture Archipelago, ibid., p. 32. 

149 Human Rights Watch, Syria: Stop Torture of Children, 02/3/2012. 
150 “The presence of male and female detainees as young as 11 was recorded in Security Branches

227, 235, 248 and 215 in Damascus. Children have been tortured and the rape of minors was
reported in Branches 235 and 215”, UN Doc. A/HRC/30/48, ibid., p. 11, para. 72.
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wanted, and beat them more than the other children151. A 17-year-old boy said that
after an anti-government demonstration in his village, which was also attended by
children, the security forces  burst into the school in retaliation, gathering children
of all classes including 6-year-old children, taking them out and tearing out their
fingernails152. Other children claim they have been taken during mass arrests and
locked up in their own schools, transformed by the security forces into torture
centres. Children aged between 11 and 15 have been hanged from the ceiling,
beaten,  even  with  rifle  butts153 and  sticks,  burned  with  cigarettes,  whipped,
subjected to electrical shocks, even in the genitals.  Survivors claim that  many
children have died due to torture154. Although there are no precise estimates of the
children who died under torture, figures from 2015 speak of 108 children155, while
a UN report that covers the period between March 2011 and November 2013 says
at least 10,000 children were killed, in general, during the conflict156.  Children
have  been  subjected  to  unimaginable  horrors  deliberately,  not  only  to  obtain
confessions or information, not only to punish them157 or to force family members
to  surrender,  but  also,  and  perhaps  above  all,  to  instil  fear  and  terror  in  the
population, to suppress the demonstrations or to radicalise them. Some children
have been killed by snipers as a result of bets158, other have been used as human

151“I knew a boy called Ala’a. [..] He was only six years old.  He didn’t  understand what was
happening. [..] I’d say that this six-year-old boy was tortured more than anyone else in that
room. He wasn’t given food or water for three days, and he was so weak he used to faint all the
time. He was beaten regularly. I watched him die. He only survived for three days and then he
simply died. He was terrified all the time. They treated his body as though he was a dog”, Save
the Children, Untold Atrocities: The stories of Syria’s children, October 2012, p. 11. 

152 “As a punishment, armed men went to the school. They selected 50 children at random in the
classrooms, from grades 1 to 7. They took them out of the school and tore out their fingernails.
Many of  these  children  were  six years  old,  just  six.  [..]  People  in  the  village  were  trying
everything to get their children back, but [..] could do nothing. I don’t know where they are now,
I left soon after that happened [..]. In another village nearby they were going from house to
house. I heard they found a shelter housing 50 children. They killed them all. They shot some in
the head, others were killed with knives. [..] I don’t understand how anyone can do this. I will
try any way I can to let the whole world know that this is actually happening in Syria. This is
real, it’s happening. I want the whole world to know”, of Mohammad, 17. Ibid., p. 23 ff.

153  Ibid., p. 8, 16, 41.
154 “I was tortured with electricity. The children were too – I saw this. We were in the same jail.

The guards didn’t hesitate – they used electricity on their hands, their legs, their backs, their
genitals. They would beat the children until they bled. Many died. They used to tie children’s
hands together. They were bound so tightly that the children would beg for them to be loosened.
Instead they tightened them and the veins in their wrists would start to bleed. I witnessed so
many children dying from this torture. Some of the children were released, and their bodies were
covered with injuries. It’s painful to remember this”, Mohamad, 24.  Ibid. p. 35.

155 Syrian Observatory for Human Rights, Monitor: Nearly 13,000 tortured to death in Syria, 
03/14/2015. 

156 Security Council, UN Doc S/2014/31, January 27, 2014, p. 7, para. 22. 
157 Mohammed, 16, from Duma, said: “I was beaten and whipped with cable two or three times a

day. One time I told the interrogator I wanted a country for all Syrians, not for one family [the
Assads]. He reacted very badly and told some soldiers to electrocute me on my chest, hands,
legs,  neck and on my stomach,  close to  my penis”,  A.  FLAMAND, H.  MACLEOD,  Syria
Children’s Torture By Security Forces Revealed, GlobalPost, 04/4/2012. 

158 “I was walking home in Karak, Deraa. I came behind two armed men and overheard them
taking bets on something. They were planning to use something for target practice. When they
agreed the bets I realised they were talking about an 8-year-old boy who was playing alone on

138



shields by the army, who tied them on their tanks to discourage FSA attacks159.
Many have witnessed massacres, lynchings and stonings160. 

           5.9-     Torture as a policy of extermination: “democide”?

As  mentioned,  the  Commission  of  Inquiry  concluded  that  the  torture
practiced by the Syrian authorities,  considering it  is also a means to kill,  may
amount  the  crime against  humanity of  extermination.  As seen in  the  previous
chapter, political groups are not among the groups protected by the Convention
against genocide. History itself is full of exterminations operated by governments
or groups in power which were driven by political motivations and that for their
objective characteristics match the conduct of genocide, such as the case of the
Khmer Rouge in Cambodia or the Great Purges and the gulag in Russia, just to
mention  the  most  famous  cases.  While  juridically  it  is  not  a  genocide,  an
appropriate definition of what is happening in Syria could be, as in the above
cases, a “democide”, literally “the killing of a people”. The term “democide” was
formulated  by  Rudolph  Rummel161,  political  scientist  and  professor  at  the
University of Hawaii, and it is used to define those forms of mass murder carried
out by government bodies that do not fall under the legal definition of genocide,
but that from an objective point of view are comparable to it. Although democide
is not a legally recognised crime and it is not regulated by international law, some
national laws provide for it in their criminal codes: some extend the protection
granted by the Convention against genocide also to political and social groups,
explicitly adding such groups, as done by France, Estonia, Ethiopia, Costa Rica
and Finland; some interpret broadly the concept of “national groups”, as done by
Spain162. However, as noted by Stephen J. Rapp, former Prosecutor of the Special
Court for Sierra Leone and now international investigator of the Syrian case, even
if  in  future  this  crime  may be  formalised  in  international  law,  it  will  not  be
applicable to the Syrian case because international law norms are not retroactive
so no crime can be pursued by a law that was not in force when the crime was
committed, according to the principle “nullum crimen, nulla poena sine lege”.163

the road. I realised too late – one of them had taken the bet and shot him in the head. Everyone
ran and the street was deserted. The child was lying on the street. It wasn’t a clean shot and he
didn’t die straight away. It took hours. His mother was inside the house, screaming. She wanted
to reach her child, but the men kept firing into the street and taunting this mother: “You can’t get
to your child, you can’t get to your child.” He died alone on the street outside his home”, Untold
Atrocities: The stories of Syria’s children, ibid., p. 13. 

159 Ibid., p. 19. The practice by Syrian forces to use children as human shields was documented by
the  Commission  of  Inquiry  too.  See  Children  and  armed  conflict.  Report  of  the  Secretary
General, UN Doc A/67/845–S/2013/245, of May 15, 2013, p. 33-34, para. 155. 

160 Lynchings and killings with stones or concrete blocks smashed on the head of the victims have
been recorded several times. For instance, this video shows one of these killings allegedly by
government soldiers torturing with knives and then stoning to death with concrete blocks two
men. See S. E. WILLIAMS, O. HOLMES, Syria video shows stabbing and stoning blamed on
Assad militia, Reuters, 01/2/2013. Online: https://goo.gl/1siJOX.

161 R. J. RUMMEL, Death by Government, New Brunswick, N.J., 1997, p. 496.
162 G. WERLE, ibid., pp. 274-275. 
163 Conversation with Stephen J. Rapp on October 5, 2016 at the inauguration of the exhibition of

Caesar case held at the MAXXI Museum in Rome.
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CHAPTER VI

INTERNATIONAL JUSTICE: POSSIBLE SOLUTIONS FOR SYRIA

6.1-     Sources of   International Criminal Law.

The international crimes analysed so far, being serious violations entailing
individual responsibility, are subject to international criminal law (ICL). In fact,
the  recipient  of  ICL is  the  physical  person,  whose conduct  implies  individual
criminal responsibility,  to ensure that  the individual who acts as a State agent
cannot hide behind the principle of State sovereignty. Among its main sources of
treaty law, besides the various Conventions, there is the Rome Statute (1998) of
the International Criminal Court (ICC). Syria has only signed it without ratifying
it, and therefore it does not fall within its jurisdiction. Among its main customary
law sources there are the ICTY and ICTR Statutes, judgments and decisions. As
part  of  the  international  legal  system,  ICL also  derives  from the  sources  of
international law1, which art. 38 of the International Court of Justice, identifies
with “[..]  international  conventions,  whether  general  or  particular,  establishing
rules  expressly  recognised  by  the  contesting  states;  international  custom,  as
evidence  of  a  general  practice  accepted  as  law;  the  general  principles  of  law
recognised  by  civilised  nations;  subject  to  the  provisions  of  art.  59,  judicial
decisions and the teachings of the most highly qualified publicists of the various
nations, as subsidiary means for the determination of rules of law”.

    6.2-     Individual and State responsibility and immunity.

International  crimes  entail  both  the  responsibility  of  the  State  and  the
criminal  responsibility  of  the  individual.  As  reiterated  by the  Commission  of
Inquiry  on  Syria,  every  internationally  wrongful  act  of  a  State  incurs  the
international responsibility of that State2, and similarly, as also provided for by
customary law, a State is responsible for all acts committed by members of its
military forces. Therefore, as further specified by the Commission of Inquiry, the
responsibility  for  the  crimes  against  humanity  and  the  violations  of  the
fundamental human rights committed by its forces, and the duty to punish those
responsible, primarily lies on the Syrian government3. As for individual criminal
responsibility,  according to art.  25(3) St-ICC, individuals can be prosecuted if
they commit an international crime, whether as an individual, jointly with another
or through another person, and if they try to commit it or contribute, instigate or
facilitate  its  commission.  Art.  25(4)  St-ICC  further  states  that  “no  provision
relating  to  individual  criminal  responsibility  shall  affect  the  responsibility  of
States under international law”. The term “individuals” includes everyone, even
State officials, heads of State, members of parliaments or governments, for which

1 G. WERLE, ibid., p. 61.
2 UN Doc A/HRC/21/50, ibid., p. 51, para. 25.
3 “According  to  the  principles  of  State  responsibility  in  international  law,  the  Syrian  Arab

Republic bears responsibility for these crimes and violations, and bears the duty to ensure that
individual perpetrators are punished and that victims receive reparation”, ibid., para. 26.
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immunity does not apply under international jurisdiction4. A limited immunity can
in fact  be invoked only in national  jurisdiction under which immunity can be
functional  or  personal.  Functional  immunity  concerns  the  immunity  of  State
officials  in  the  exercise  of  their  functions  on  behalf  of  the  State,  so  that
responsible  for  such  actions  is  the  State  and  not  the  official  himself,  while
personal immunity is granted to heads of State or Government, foreign ministers
and diplomats, who cannot be prosecuted while in office. But as established by
art. 27 (2) St-ICC, anyone who commits crimes under international law can be
prosecuted  regardless  of  their  position,  role  or  function,  so  for  international
crimes  immunity does  not  apply.  There  is  also  a  particular  criminal  liability,
provided for by art. 28 St-ICC, art. 7(3) St-ICTY and art. 6(3) St-ICTR, which is
the responsibility of commanders, who are responsible for the acts committed by
forces under their control. Commanders and superiors are liable for punishment if
they know, or should know, that their subordinates are committing or about to
commit international crimes, or fail to take all necessary and reasonable measures
to prevent or repress them. This is essential to avoid that superiors discharge any
liability on their subjects claiming that they ignored their criminal conduct5.

                        6.3-     Dossier   and file of the “Syrian case”.

The  very  first  step  of  any  international  justice  process  is  crime
documentation. There are numerous Syrian and international organisations which
are collecting evidence of international crimes committed in Syria, including the
already  mentioned  UN  Commission  of  Inquiry  on  Syria.  One  of  the  most
significant is the Commission for International Justice and Accountability (CIJA),
an independent investigative body  which relies on international jurists, lawyers
and former prosecutors of the ICC, ICTY, ICTR and the Special Court for Sierra
Leone, such as David Crane, Desmond de Silva and Stephen Rapp, who are today
engaged in what is called the “Syrian case”6. Crane said the collected evidence, in
particular the Caesar photos, is “a smoking gun”7, while Stephen Rapp said that
“more than 80% of the war crimes committed in Syria have been carried out  by

4 Art. 27 St-ICC: “1. This Statute shall apply equally to all persons without any distinction based
on official capacity. In particular, official capacity as a Head of State or Government, a member
of a Government or parliament, an elected representative or a government official shall in no
case exempt a person from criminal responsibility under this Statute, nor shall it, in and of itself,
constitute a ground for reduction of sentence. 2. Immunities or special procedural rules which
may attach to the official capacity of a person, whether under national or international law, shall
not  bar  the  Court  from  exercising  its  jurisdiction  over  such  a  person”.  Such  provision  is
established also by art. 7(2) of the ICTY Statute and by art. 6(2) of the ICTR Statute.

5 See interview to former Syrian soldier A.B. included in the Appendix: “We and our officers were
told that if we had a dangerous situation it was ok to take our own decision without asking for
permission to the officer in charge and to senior leaders [..]”. “Does this mean that superiors do
not know what the soldiers do?”. “They do know and they approve it. In this way they let the
responsibility get lost in the chain of command, so no one specific is responsible for the crimes”.

6 The CIJA is registered at The Hague as a non-profit organisation and was founded in 2012, with
funds from the EU and the US, by its Director William Wiley, a Canadian who has worked for
the ICTY and ICTR. The CIJA is headquartered in Belgium and relies on 135 investigators and
Syrian volunteers, based in southern Turkey and supervised by lawyer Chris Engels.

7 K. MONTGOMERY, The Case for Referring Syria to the ICC, Syria Deeply, 05/14/2014. 
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the Assad regime”8 and that “the evidence against Assad is more solid than that
available against Milosevic and Taylor”9, both convicted, and that it is even better
than the evidence of the Nuremberg Tribunal10.  During the last few years,  the
CIJA has  been  collecting  documentary  evidence  of  extreme  value,  including
original documents of the Syrian government. The volunteers are Syrians who
risk their lives to gather the evidence and bring it safely beyond Syrian borders;
many of them have been arrested, tortured or killed during the process11. 

The dossier of the Caesar case, seen in the previous chapter, is one of the
most  important,  but  it  is  not  the only one.  The CIJA has collected a massive
documentation on the international  crimes committed in Syria,  the majority of
which attributable to the Syrian government, but in part also to the rebels. The
most  valuable  evidence  at  the  core  of  the  Syrian  case  is  the  about  600,000
documents  stolen  from  the  offices  of  the  Syrian  government  and  of  the
intelligence services  or collected after  the  seizure  of  government  buildings by
rebels who found the paperwork left behind in filing cabinets and underground
archives; these documents reconstruct unequivocally, with original signatures and
stamps, the chain of command and the origin of the orders. In fact, the mania of
the Syrian regime for documenting and keeping a record of everything, from the
orders as they travel down the chain of command to the after-action reports that
flow back upwards, has made it possible to keep track of the paper trail which
leads to the centre of power in Damascus. This astonished the same investigators,
because it proves that the criminal conduct of State organs is part of systematic
and planned government policies, ordered and endorsed by the head of State. The
CIJA produced  a  legal  document  of  400  pages  in  which  it  analyses  what  is
defined  as  a  State-sponsored torture  record that  is  almost  unimaginable  in  its
scope and cruelty12.  The about 600,000 documents are from the Central  Crisis
Management Cell, which includes the heads of the armed forces, the Ministers of
Defence  and  the  Interior,  along  with  the  chiefs  of  the  dominant  intelligence
agencies, and which was created by Assad in May 2011 to repress the protests.
This  Command  has  developed  a  strategy,  approved  and  signed  personally by
Bashar al Assad, based on the torture and the killing of dissidents throughout the
country.  Daily  meetings  were  held  in  Damascus  under  the  supervision  of
Mohammad Said Bekheitan, a prominent member of the Baath Party. The official
who  handled  the  paperwork  and  transmitted  the  orders,  Abdelmajid  Barakat,
secretly sympathised for the opposition and began to leak copies of the secret
documents. In 2013 he managed to flee to Turkey, bringing with him many of the
incriminating documents. The responsibilities of the Syrian State and its President
had  already  been  identified  by  the  Commission  of  Inquiry,  which  in  2013

8 B. SLAVIN, ibid. 
9 A. CARA, War crimes case vs. Assad stronger than Milosevic’s, The Daily Star, 03/12/2015. 
10 D. BLAIR, Syria war crimes investigators amass strongest evidence 'since Nuremberg' against

Bashar al-Assad, The Telegraph, 04/12/2016. 
11 J. BORGER, Syria’s truth smugglers, The Guardian, 05/12/2015. 
12 See the investigation by The New Yorker, which had exclusive access to the CIJA archives. B.

TAUB, The Assad Files. Capturing the top-secret documents that tie the Syrian regime to mass
torture and killings, The New Yorker, 04/18/2016. 
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concluded:  “The  evidence  indicates  responsibility at  the  highest  levels  of  the
government,  including  the  head  of  State”13.  But  what  makes  this  evidence
unprecedented is the fact that among the stolen documents there are also orders
signed directly by Bashar al Assad, who reviewed the proposals, signed them, and
returned  them  to  the  Crisis  Cell  for  implementation.  Sometimes  he  made
revisions, crossing out directives and adding new ones. He also issued decrees
without consulting the Crisis Cell. According to Barakat no security decision, no
matter  how small,  was made  without  Assad’s  approval14.  The documents  also
show that there have been cases of regime interrogators who appeared to be wary
about the brutality they were ordered to perform, but who were reduced to silence
with the threat of being tortured themselves. Heads of security branches were also
ordered to “periodically supply the National Security Bureau with the names of
security agents who are irresolute or unenthusiastic.” Some of them ended up
imprisoned and tortured for this reasons15.

The CIJA has already completed the preparation of three prosecution cases,
which identify 25 official involved in war crimes and crime against humanity. The
first focuses on the Central Crisis Management Cell, and names, among others,
Bashar al Assad, Mohammad al Shaar, Minister of the Interior, and Mohammed
Said Bekheitan, assistant secretary of the Baath party and head of the Crisis Cell.
The second case focuses on the body directly below the  Crisis Cell, the National
Security Bureau (NSB), which includes the heads of the four main intelligence
agencies. It directly controls the security committees in each governorate, each
one chaired by the provincial head of the Baath Party, which carry out the orders
of the Crisis  Cell.  The third case involves the Deir  ez-Zor security committee
which  also  controlled  the  intelligence  agencies  in  the  neighbouring  Raqqa
governorate.  A memo dated August  5, 2011 from the NSB to the Deir ez-Zor
security committee orders the formation of investigation committees to carry out
the arrests  of  protest  organisers,  as  well  as  those communicating with people
living abroad,  and those who tarnish the image of Syria in the foreign media.
Documents  show the  orders  filtering  down  to  local  branches  of  the  political
security agency, along with wanted lists of dissidents to be arrested. Reports flow
back confirming the arrests of named suspects and the reason for their detention,
which in some cases amount to no more than “discussing the events in a negative
manner”16. The CIJA is also investigating on war crimes committed by extremist
opposition groups,  mainly relying  on  insider  witness  testimony as  well  as  on
analysis of publicly available material including propaganda and witness videos.
So far they have collected and archived more than 470,000 videos17. What makes
the work of the CIJA so precious is that  it had produced legal briefs, including
supporting evidence and applicable law, essentially ready to go to court.

13 Statement by Navi Pillay, member of the Commission of Inquiry and UN High Commissioner
for Human Rights. Press conference, December 2, 2013, Geneva.  

14 B. TAUB, The Assad Files, ibid.
15 ibid.
16 J. BORGER, Syria’s truth smugglers, ibid.
17 J. BORGER, Smuggled Syrian documents enough to indict Bashar al-Assad, say investigators ,

The Guardian, 05/12/2015. 
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Thanks to this documentation, it was possible to make lists of politicians,
officials  and  military personnel  involved in  international  crimes.  The  lists  are
within the CIJA and the Commission of Inquiry, and although they are not public
their  existence  is  known.  For  instance,  in  January 2017 the  UN-OPCW Joint
Investigative Mechanism (JIM) on the use of chemical weapons in Syria, seen in
chapter  III,  produced  a  list,  not  made  public,  of  individuals  whom  the
investigators have linked to a series of chlorine bomb attacks, including Bashar
and Maher al Assad, and other high-ranking figures, indicating the decision to use
toxic weapons came from the very top18. Some NGOs’ reports have also listed the
names of commanders and officers who ordered to use deadly force to suppress
the demonstrators, to shoot to kill them and to torture and execute them19. But not
only Syrian government authorities are involved in the planning and the execution
of international crimes. The investigations carried out so far show that also the
Grand  Mufti  Ahmed  Badreddin  Hassoun,  the  main  Islamic  authority in  Syria
close  to  the  government,  has  signed  and  approved  thousands  of  summary
executions. In particular, an  Amnesty International investigation on the Sednaya
military prison found evidence that death sentences are approved not only by the
Minister of Defence or the Chief of Staff of the Army, but also by the Grand
Mufti of Syria20, deputised to act on behalf of Bashar al Assad21.   

6.4-     Criminal liability of nationals of third countries: Russia and Iran.

Russia, Iran and Hezbollah are actively involved in the military operations
of  the  Syrian  regime,  which  is  operating  an  extensive  and  systematic  attack
against the civilian population, thus committing crimes against humanity. From a
juridical  point  of  view, this raises the thorny question of the  responsibility of
nationals of third countries in the commission of international crimes in a conflict
in which they are involved. Russia in particular seems to have deliberately hit
civilians  and  civilian  facilities,  including  hospitals,  resorting  to  indiscriminate
bombings also with weapons banned by IHL, such as cluster bombs and white
phosphorus, causing numerous accusations of committing war crimes in Syria22.

18 The list  is split  into three sections. The first,  titled “Inner Circle President”, lists six people
including Bashar and Maaher Assad, the Defense Minister and the head of military intelligence.
The second section names the air force chief as well as four commanders of air force divisions.
They include the heads of the 22nd Air Force Division and the 63rd Helicopter Brigade, units
that the inquiry has previously said dropped chlorine bombs. The third part of the list, “Other
relevant Senior Mil Personnel”, names two colonels and two major-generals. A. DEUTSCH,
Exclusive: Assad linked to Syrian chemical attacks for first time, Reuters, 13/01/2017. 

19 Human Rights Watch, By all mean necessary!”, ibid. 
20 The Grand Mufti is a controversial personality, known for having threatened publicly in 2011 to

activate terrorist cells in Europe and in the US (see video: Mufti of Syria Threatens to Activate
Suicide Bombers in Europe and the U.S. Online:  https://goo.gl/cZnTUq and  Top Syria cleric
threatens attacks on U.S., CBS News, 10/11/2011) and to have issued a fatwa calling for the
extermination  of  rebel-held  Aleppo,  including  of  civilians  (see  video:  https://youtu.be/q1Y-
epbbeP8. See S. GREENHILL, Aleppo must be 'exterminated', says Assad's top cleric after he
issues fatwa against civilians in the eastern parts of the rebel-held city, Daily Mail, 05/02/2016).

21 Mass hangings and extermination at Saydnaya prison, Syria, ibid., p. 6 and 19. 
22 Accusations not only by several NGOs such as  Amnesty International and HRW, but also by

other members of the Security Council: in September 2016 the UK publicly accused Russia of
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For instance, as seen in chapter III, an MSF-commissioned investigation on the
bombing of the MSF hospital in Maarat al Numan (Idlib) on February 15, 2016,
concluded that the bombing was carried out by Russian fighter jets. MSF could
file  a  complaint  in  courts  in  the  involved countries  and ask  the  International
Humanitarian Fact-Finding Commission (IHFFC) to launch an investigation, but
it would require the consent of the countries involved, which seems very unlikely
considering  that  Russia  denies  the  attack  and  Syria  regard  the  work  of
humanitarian organisations in Syria as an illegal and terrorist activity23. According
to  some  investigators  of  the  Syrian  case,  by  supporting  the  army  behind
international crimes, Russia and Iran have opened themselves up to the charge of
“aiding  and  abetting”  war  crimes24.  It  is  a  young  and  evolving  area  of
international law, used successfully in at least two occasions: the first at the trial
against Liberian President Charles Taylor, sentenced to 50 years in prison also for
“aiding and abetting” the Revolutionary United Front in massacres of civilians
during  the  Sierra  Leone’s  civil  war;  the  second  at  the  trial  against  Nikola
Šainovic, former Prime Minister of Serbia, sentenced to 22 years for war crimes
and crimes against humanity. According to the ICTY “specific direction” of war
crimes is not necessary under international law in order for an official to be found
guilty of being complicit in such war crimes. According to Stephen Rapp, former
Prosecutor at the ICTR and at the Special Court for Sierra Leone, for aiding and
abetting the criminal conduct of Syrian troops it  is not necessary to intent  for
international crimes to be committed, but it  is sufficient to prove that Russian
political and military officials were aware that the conduct of their ally constituted
international  crimes25.  According to Cherif  Bassiouni,  former  Chairman of  the
Security Council’s  Commission to Investigate Violations of IHL in the former
Yugoslavia, the Syrian government appears to be violating a long list of IHL laws
and Russia and Iran, which are directly aiding its (unlawful) conduct of hostilities,
may be held responsible as well26.  It  may be possible to demonstrate that  the
Russian air force has committed war crimes against the civilian population, in
light of the massive documentation and the war surplus found on the sites of the
attacks. However the main problem is not so much objective, rather political.

war crimes during a UNSC emergency meeting. The anti-ISIS Coalition has also caused civilian
casualties, which may constitute war crimes, but civilians in these cases are not the deliberate
target of the bombings, unlike what it seems to be the case in the Russian and Syria strategy.

23 B. QUINN, MSF inquiry indicates Russia was behind hospital bombing in Syria, ibid.
24 J. ROGIN, Russia Risks Being Prosecuted for Syria's War Crimes, Bloomberg, 09/30/2015. 
25 “The Russians are walking into a situation where they could be held criminally responsible. If

you  aid  the  Syrian  air  force  in  committing  war  crimes  such  as  dropping  barrel  bombs  on
civilians, you can find yourself held responsible right up to the top, including President Putin.
[..] For aiding and abetting, you don’t have to intend for horrible things to happen, you just have
to  know  that  they  are  happening.  They  are  responsible  and  under  international  law,  the
commanders of the people who are doing that in the field are responsible as well”, ibid.

26 “The use of barrel bombs is a war crime. The use of indiscriminate attacks on civilians is a war
crime.  To  the  extent  that  the  Russian  or  Iranian  governments  have  provided  economic
assistance, military assistance, and the presence of advisors or supporters, any crimes that are
being committed by the Syrian military are also attributable to those who assist them, namely
the Iranians and the Russians”, ibid.

145



       6.5-     Repressing international crimes: from Nuremberg to the ICC.

To understand what are today the possible prosecution options for Syria, it
is  necessary  to  make  a  brief  overview  of  their  development.  The  origin  of
international  criminal  law  (ICL)  dates  back  to  1945  when  the  Nuremberg
International Military Tribunal (IMT) was set up through an international treaty,
established  by  the  Treaty  of  London,  with  the  purpose  of  prosecuting  Nazi
criminals at the end of World War II. The IMT Statute is based on a key concept,
so revolutionary back then, that determined the development of ICL: war crimes,
crimes against humanity and against peace generate a direct punishment under
international law and therefore single individuals must answer for their crimes
under international law27. The IMT Statute, now an integral part of customary law,
was confirmed and improved in the following trials, such as the one held in Japan
between 1946 and 1948 against Japanese war criminals with the establishment of
the Tokyo Tribunal, and those which took place in Europe in national military
courts on the basis of Control Council Law no. 10, established by the Allies. After
the war, in fact, trials against Nazi war criminals spread and CCL no. 10 was the
common legal basis for all. New impetus to the development of international law
was given in the 90s by the UN which, after the crimes committed in the former
Yugoslavia  and in Rwanda,  established two  ad hoc tribunals through Security
Council resolutions: the ICTY with resolution 827 of May 25, 1993 and the ICTR
with resolution 955 of November 8, 1994, which contributed to the development
of international law decisively. The last step, for now, of the development of ICL
came  in  2002  with  the  establishment,  after  troubled  negotiations,  of  the
International  Criminal  Court  (ICC),  a  permanent  court  with  jurisdiction  over
international crimes, whose Rome Statute is the primary source of ICL. In fact not
only does it further develops the procedural law, but also substantive law, insofar
it articulates in detail all the criminal offenses of international crimes, and it gives
a precise regulation of the general principles of ICL. The ICC is the culmination
of the development of ICL, a field that nonetheless continues to evolve, opening
new scenarios and possibilities for the Syrian case.

6.6-     Transitional Justice in Syria: prosecution options and their limits.

   6.6.1.  The International Criminal Court.

The Rome Statute was adopted in 1998 during a diplomatic  conference
attended by 160 States, 17 international organisations, 14 specialised agencies and
124 NGOs. It  entered into force on July 1, 2002 and to date 123 States have
ratified it; these do not include the US, Israel, China, Russia and Syria, which
therefore fall outside its jurisdiction. The ICC has legal personality and it is an
autonomous body not dependant from the UN, although there is a relationship
agreement between the two institutions. It is responsible for international crimes,
but does not have universal jurisdiction. This means that it can deal with certain

27 “Crimes against international law are committed by men, not by abstract entities, and only by
punishing those who have committed such crimes the validity of the rules of international law
can be assured”, IMT, judgement of October 1, 1946. See G. WERLE, ibid.., p. 9.  
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crimes only on the basis of the territoriality principle, that is where the crime is
committed on the territory of an ICC member State, or of the nationality principle,
that is where the accused is a national of an ICC member State, even if the crime
occurs in a non-member country. Furthermore, the ICC does not replace domestic
courts,  with  which  there  is  a  complementary  relationship:  the  repression  of
international crimes lies in the first place on domestic courts and the ICC only
intervenes if a State does not wish to28 or cannot29 lead serious investigations and
trials. The unwillingness or inability of a State is judged by the ICC. There are
three trigger mechanisms under which the ICC may initiate judicial proceedings.

 The first is the self-referral of an ICC member State, which refers itself to
the  Court30.  The  second  is  the  activation  through  motu  proprio of  the  ICC
Prosecutor,  who  may  ask  permission  on  his  own  initiative  to  the  Pre-Trial
Chamber to open an investigation on a given case of an ICC member State, on the
basis of the principles of territoriality and nationality; this mechanism was used in
2010 for Kenya and in 2011 for Ivory Coast. The third mechanism is the referral
to the ICC by the UN Security Council, which can refer a non-member State of
the ICC through a resolution. This occurred in 2005 with Darfur and in 2011 with
Libya.  All  the  three mechanisms pose substantial  problems for  the  referral  of
Syria to the ICC, which seems to be the less likely solution for now for the Syrian
case. This is because Syria, not being a member of the ICC, can neither self-refer
itself31 nor push the Prosecutor to take action by motu proprio, falling outside the
principles of territoriality and, generally speaking, that of nationality32. The only
alternative would be the referral by the Security Council, but so far all attempts
have failed due to the Russian and Chinese vetoes. The latest was in May 201433,
despite over 60 countries supported the referral and despite the UN Secretary-
General  and  the  High  Commissioner  for  Human  Rights  had  repeatedly
encouraged it34. Russia has motivated its decision by saying that a referral of Syria
to the ICC would be “ill-timed and counterproductive”, as it would hamper the
peace talks and would not stop the violence. A position shared also by China.

Behind these questionable reasons lie much more concrete ones,  mainly
political  and  economic:  as  seen  in  chapter  I,  the  ties  between  Moscow  and

28 For  instance  if  a  State  protects  the  accused  or  makes  unjustified  delays  in  the  domestic
proceedings or lead them in a partial and prejudiced manner.

29 For instance if there is a collapse of the State and its judicial system, as in case of war.
30 This mechanism has been adopted four times: in 2003 by Uganda, in 2004 by Congo, in 2005 by

the Central African Republic and in 2012 by Mali.
31 Self-referral might happen if one day, with the fall of the Assad regime, a transitional or a new

government will decide to access the ICC and self-refer itself.  
32 Unless among the responsible for international crimes individuals with the nationality of an ICC

member State are identified, for examples among the rebels or among the International Coalition
air forces. But even if they should be identified, it is unlikely they would be prosecuted by the
ICC as it can prosecute only a few individuals belonging to the highest political and military
officials of a State. The idea behind it is to try the individuals most responsible for international
crimes and leave the others to domestic courts.

33 Text  of  the  draft  resolution  available  online.  M.  KERSTEN,  Full  Draft:  UN  Resolution
Referring Syria to the ICC, 05/12/2014. 

34 Human Rights Watch, Q&A: Syria and the ICC, 09/17/2013. 
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Damascus date back to the 50s. Syria is of crucial strategic importance for the
geopolitical interests of Russia, and Russia is one of the strongest allies for Syria,
being its top supplier of weapons and the main guarantor of the legitimacy of the
Assad regime. The unconditional support of Russia, which has indeed saved the
Syrian regime, however, has a price: on January 20, 2017 Syria ceded the naval
base in Tartus to Russia entirely, giving Moscow full control and management of
the base for 49 years, with an automatic renewal of other 25 years. Russia can
now anchor permanently up to 11 warships, including nuclear-powered ships. In
addition Syria ceded to Russia also the Hmeymimair air base in Latakia entirely35.
It is only the latest deal that Moscow got from Damascus for its decisive role in
the recapture of Aleppo in December 2016, and it comes after numerous contracts
signed in 2016 worth hundreds of millions granted to Russian companies for the
reconstruction of Syria, after the military agreement signed in August 2016 which
allows Russian military presence in Syria indefinitely and after the already signed
agreements with which Syria has granted to Russia, in 2013, the right to explore
and use the oil and gas fields along the Syrian coast36. Syria is an indispensable
resource for Russia and it is in this framework that the stubborn Russian vetoes
against any referral of Syria to the ICC find an explanation. A referral to the Court
would first  of all  undermine the legitimacy of the Syrian regime and it would
make  it  politically more  difficult  to  support  a  regime  under  investigation  for
international crimes. Secondly, apart from making political pressure on the regime
allies, a referral to the Court and a possible international arrest warrant would also
put pressure for what concerns a military action, because it would require some
kind of action to bring those responsible to justice. A scenario that no country
involved in the war, not even the US, wishes for. It is essentially for these reasons
that the Syrian scenario, yet so similar to the Libyan one in its earliest stage of
repressed  peaceful  protests  and  widespread  State  violence  against  the  civilian
population which could amount  to  international  crimes,  did not  witnessed the
same international action, not only with regard to the military intervention, but
also regarding the referral  to the ICC37.  Although the context  of  violence was
similar, Libya did not have the same strategic, military and economic importance
that Syria has for some Security Council members. Even though the ICC is an
independent  judicial  body,  the  referral  of  a  non-member  State  goes  through a
political body, the Security Council, which acts according to a political logic. It is
one of the most significant limits of the UN and in recent years there have been
proposals to reform the Security Council to ensure that in front of  international
crimes the veto power cannot be used. But so far all attempts have failed.

 Another limitation is that the ICC depends on the cooperation of the States,
especially when it comes to arrests. The most emblematic case is that of Omar al
Bashir, Sudan’s head of State convicted for the genocide in Darfur, who sought

35 Moscow cements deal with Damascus to keep 49-year presence at Syrian naval and air bases, 
Tass Russian News Agency, 01/20/2017.

36 Syria signs offshore oil and gas exploration deal with Russia, Russia Today, 12/25/2013.
37 On 26 February 2011, the UNSC unanimously referred Libya to the ICC with Resolution 1970

(2011), demanding the Court to investigate alleged crimes against humanity committed by the
Gheddafi regime against civilians since February 15, 2011.
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refuge in South Africa, which denies his surrender to The Hague, preventing the
execution of the judgment. The possibility of a non-cooperation by the States is a
real problem: in 2015, in an attempt to end the Syrian conflict, at the G7 summit
in Germany there was talk of a political agreement which could force Bashar al
Assad  into  exile  in  Russia.  Although  since  then  things  have  changed deeply,
should that possibility materialise, it would be unlikely to get his surrender from
Russia,  which  is  not  itself  a  member  of  the  ICC.  Anyway,  as  long  as  the
geopolitical  balance does not  change,  the ICC is not  a viable solution for the
Syrian  case  and even if  one  day it  will  become,  the  ICC prosecutes  a  small
number  of senior officials  and it  would be likely to  leave unpunished a large
number of criminals. This is particularly challenging when it comes to ISIS: it is
not a State and its leadership is Iraqi and Syrian. As the ICC Prosecutor, Fatou
Bensouda, said38, neither Syria nor Iraq have ratified the Rome Statute, so the case
escapes its jurisdiction; unless the Security Council referred ISIS to the ICC.

      6.6.2.  Ad hoc International Tribunals: the Statute of an “Extraordinary  
                 Tribunal for Syria”.              

Ad  hoc International  Criminal  Tribunals  are  created  for  specific  cases
through  Security  Council  resolutions.  The  ICTY  and  the  ICTR  are  prime
examples  of  this  type  of  tribunal,  which  proved  to  be  particularly  effective
because it is able to process a large number of defendants and not, like the ICC,
only the heads of State and military leaders. Furthermore, being established by the
Security Council,  International  Tribunals  enjoy primacy over  domestic  courts,
meaning that the international jurisdiction has priority over the national one. The
International  Tribunal  may therefore at  any time request to domestic courts to
transfer  a  prosecution  or  an  accused39.  However,  there  is  a  guarantee  for  the
accused,  according  to  the  principle  ne  bis  in  idem,  which  provides  that  an
accused, tried by an international court, cannot be tried twice for the same crime;
nonetheless this principle does not apply if the defendant undergoes the first trial
in a domestic court: in this case if the International Tribunal judges the trial partial
or  wrong,  it  can  assert  its  primacy  and  request  the  transfer  of  the  criminal
proceeding.  The  establishment  of  an  ad  hoc international  tribunal  for  Syria
remains problematic because of the involvement of the Security Council, that at
the  moment  is  hostage  of  the  Russian  and  Chinese  vetoes.  In  fact,  the
establishment of the ICTY and ICTR has taken place in a rather unique historical
and political context, not only in a soothing post-Cold War phase, but also after
the total failure of the UN to avoid genocides in former Yugoslavia and Rwanda.
It would be very difficult to have again the conditions that pushed the Security
Council to establish the two tribunals, especially for Syria. Furthermore, both the
ICTY and the ICTR are experiences considered concluded, so much so that the
ICTR closed in December 2015 and the ICTY is due to close at the end of 2017:
the very last few remaining pending cases will be dealt by the Mechanism for
International  Criminal  Tribunals  (MICT),  established  by the  Security  Council

38 F.  BENSOUDA,  Statement  of  the  Prosecutor  of  the  International  Criminal  Court,  Fatou
Bensouda, on the alleged crimes committed by ISIS, 04/8/2015. 

39 Art. 9(2) St-ICTY and art. 8(1) St-ICTR.
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with Resolution 1966 (2010) and with mandate to continue the jurisdiction of the
two Tribunals until the definite conclusion of all cases. From 2016 onwards the
Security Council reviews the progress of the work of the Mechanism every two
years. The Mechanism will maintain the legacies of the two pioneering Tribunals
and serve as an example of best  practice in the field of international criminal
justice, but it  will  only close the pending cases without dealing with any new
ones. Another aspect which should be considered is that International Tribunals
are also extremely expensive and this factor is not of secondary importance when
it comes to the establishment of institutions that should work for years on end. In
fact, money was one of the main reasons for which the Security Council decided
on the closure of the ICTY and ICTR and on the establishment of the closing
Mechanism. According to ICTY investigator Tomljanovic40,  at  the  peak of its
work the ICTY used to spend 100 ML dollars a year.  However,  despite these
issues,  it  has  to  be  noted  that  the  ICTY was  called  for  by a  Commission  of
Experts  that  the  UN established in  late  1992 to examine  the situation on the
ground. Its findings led the Security Council to establish the ICTY to stop the
violence and safeguard international peace and security.  A similar Commission
already  exist  for  Syria:  the  already  mentioned  Independent  International
Commission  of  Inquiry  on  the  Syrian  Arab  Republic,  which  for  now is  just
documenting, but whose work could be a base to demand a Tribunal for Syria in
the future. In fact, for the time being, the difficulties of an international tribunal
for Syria are mostly political, related to the will of the Security Council 41. In fact,
an ad hoc tribunal would the best solution for Syria, according to the international
investigators of the Syrian case, even if it is a long-term solution: it may take
years, even decades, before the political conditions for an international tribunal
materialise. Nevertheless, although the five members of the Security Council with
veto power are permanent members, the political balances may change over time
and the position of Russia and China may not remain so intransigent forever. It
may happen that the Security Council will one day approve the establishment of
an  international  tribunal  for  the  Syria  and  international  investigators  are  so
convinced of that that in 2013 they even developed a draft statute for a possible
ad hoc tribunal for Syria. It is the so called “Chautauqua Blueprint”, named after
the American city where on August 27, 2013 a panel of international lawyers,
jurists and former prosecutors of international tribunals came together to draw up
the “Statute for a Syrian Extraordinary Tribunal to Prosecute Atrocity Crimes”42.
The purpose of this Tribunal would be to prosecute those most responsible for
atrocity crimes committed in Syria by all sides of the conflict when the political
situation  permits,  presumably following a  change in  government.  It  would be
complementary to the ordinary criminal and military courts of Syria, which would
prosecute lower level perpetrators, just like it happened with ICTY and the ICTR,
but it would remain separate from them. The judges would be international, the

40 Meeting at the ICTY, June 10, 2016. 
41 Politically, it could be easier to create an ad hoc tribunal to prosecute ISIS: it would have the

flexibility to deal with any member of ISIS potentially in any country where they are, but it
would also mean to deal with a small part of the totality of the international crimes in Syria.

42 The Chautauqua Blueprint for a Statute for a Syrian Extraordinary Tribunal to Prosecute 
Atrocity Crimes, September 2013. Online: https://goo.gl/G4uXhb.
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lawyers would be Syrian and there would not be any immunity43. It is a draft but
the fact that some of  the most prestigious international experts44 have already
drafted a Statute for an international tribunal means that there is the will to do
justice in Syria and that the evidence available is more than solid.

            6.6.3.  Internationalised or mixed criminal tribunals.

Precisely  because  International  Tribunals  are  set  up  by  the  Security
Council, therefore requiring special political and historical conditions, in recent
years internationalised or mixed tribunals have proliferated. A given model for
internationalised courts does not  exist,  since each of them has its  own unique
characteristics, which depend on the political background, on the legal bases for
their  establishment,  on  their  structure  and  jurisdiction.  However,  all  mixed
tribunals have in common an international element, either in their establishment
or structure. It is possible to classify three main typologies45. The first consists of
the tribunals established by an agreement between the UN and the government of
the State where the crimes occurred. The Special Court for Sierra Leone46 was the
first  mixed  tribunal  of  this  kind  and  it  is  mixed  both  in  jurisdiction  and
composition, since it combines international and domestic judges applying both
international and domestic law. International judges are the majority and the Court
has primacy over national courts.  Another example is the Special  Tribunal for
Lebanon,  headquartered  in  The Hague,  which  was initially established  on the
basis of a similar  agreement between Lebanon and the UN to prosecute those
responsible for the assassination in 2005 of Rafiq Hariri, former Lebanese Prime
Minister,  thought  to  have  been  ordered  or  otherwise  planned  by  the  Syrian
regime. Due to Lebanese Parliament’s inability to ratify the agreement and make
it binding under international law as a treaty, the UN Security Council intervened
and gave binding force to the terms of the agreements by a resolution adopted in
2007. Its judges’ composition is mixed and it has primacy over national courts47.
Another  example  is  the  Extraordinary  Chambers  in  the  Court  of  Cambodia,
competent for the crimes committed by the Khmer Rouge regime under Pol-Pot48,

43 Ibid., p. 25 ff.
44 Among these,  Cherif Bassiouni,  who chaired the Drafting Committee at the UN Diplomatic

Conference on the Establishment of an ICC, David Crane and Desmond de Silva, former Chief
Prosecutor  of  the  Special  Court  for  Sierra  Leone,  Justice  Richard  Goldstone,  former  Chief
Prosecutor of the ICTY and ICTR and many others.

45 M.  ZGONEC-ROZEJ,  International  Criminal  Law  Manual,  International  Bar  Association’s
Human Rights Institute (IBAHRI), 2010, p. 65.

46 Established in 2002, it is responsible for the war crimes and crimes against humanity committed
in Sierra Leone after November 30, 1996 during the civil war triggered by the rebels of the
Revolutionary United Front that, supported by the Liberian President Taylor, tried to overthrow
the regime in Sierra Leone, committing atrocities against civilians. 

47 The Special Tribunal for Lebanon allows trials  in absentia, but it is not the preferable option,
also  because  there  is  the  risk  of  having  to  re-do  the  trial  again  with  the  presence  of  the
defendant. The ICTY in fact forbids this formula.

48 In 1975, the Khmer Rouge seized power in Cambodia and ruled there until  1979 when the
regime was overthrown by Vietnamese forces. They systematically executed all of the middle
and professional classes, as well as other perceived enemies. They also transferred the urban
population to rural areas where they were forced into hard labour. It has been estimated that 1 to
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which is part of the national court system and is staffed by a majority of local, not
international,  judges.  There  have  been  frictions  between  the  Cambodian
government and the UN because of the lack of independence and impartiality of
the Cambodian court. This slowed down the process and made the Chambers very
inefficient,  which suggests  that  international  judges are  a  useful  tool  to  avoid
corruption and inefficiency at a domestic level.  

The  second group consists  of  tribunals  established  by UN international
administrations  which  temporarily  assume  authority  over  territories  where
conflicts occurred in order to assist them in the transition to self-governance, as
occurred in East Timor and Kosovo. In East Timor, Special Courts integrated in
the national  judicial  system were established and they were competent for the
international  crimes  committed  by  the  Indonesian  militias  in  1999  after  the
referendum  on  the  independence49.  The  judges  were  both  international  and
national, and have prosecuted 87 defendants50. In 1999 in Kosovo a UN mission
was established through Security Council Resolution 1244 which took temporary
control  of  the  territory  with  executive  and  legislative  functions.  Justice  was
administered  by  introducing  international  judges  into  national  courts  to  try
perpetrators of the atrocities committed during the war, mainly by the Serbian
militias against the Kosovo population51. The case of Kosovo, however, is unique
because in January 2016 an agreement between Kosovo, the Netherlands and the
EU was reached to establish a special court for Kosovo, called Kosovo Relocated
Specialist Judicial Institution. Its purpose is to try the Kosovo Liberation Army
(KLA), which opposed armed resistance to the Serb invasion. The KLA, however,
will be prosecuted for crimes committed after the end of the war, between 1999
and  2000,  against  minorities  and  political  opponents,  including  kidnapping,
torture and organ trafficking. This Court has caused a stir as it is due to try what is
considered the victim of the war that bloodied Kosovo. Since members of the
KLA are seen as freedom fighters in Kosovo, the Tribunal  was set up in The
Hague. This is an unprecedented experiment because, although it is composed of
international judges, the law that it applies is that of Kosovo, so it is a kind of

1.5 million people out of Cambodia’s 7 million died by execution, starvation and forced labour.
49 East Timor was undergoing a process of decolonisation from Portugal when in 1975 it  was

annexed by Indonesia for 24 years, during which the population suffered harsh repression. In a
referendum in 1999, 78.5% the East Timorese population voted in favour of independence. This
led to a brutal campaign of widespread murder, rape, disappearances, torture, displacement and
the  systematic  destruction  of  property,  which  ended  only  when  Indonesia  allowed  the
intervention of  the UN, which took control of the territory, so the UNSC established the UN
Transitional Administration for East Timor. See M. ZGONEC-ROZEJ, ibid., p. 71.

50 In 2002, the UN handed over its authority to the new democratic institutions of East Timor
established through elections. The Special Courts continued to function until 2005 when their
operations were suspended. The prosecution is now in the hands of national courts. Ibid., p. 72.

51 Kosovo,  which  used  to  be  an  autonomous  region  within  the  Socialist  Federal  Republic  of
Yugoslavia, was characterised by ethnic tensions between Kosovo Albanians and Serbs. These
tensions culminated in the conflict between government forces and the Kosovo Liberation Army.
In 1999, NATO launched a bombing campaign against the Federal Republic of Yugoslavia as a
response  to  the  ethnic  cleansing  campaign  being  waged  by  Serb  forces  against  Kosovo
Albanians.  Serious atrocities were committed:  the ICTY dealt  with some of the more high-
profile  cases  involving crimes committed in  Kosovo,  but  there  were also local  proceedings
carried out under the auspices of the UN Mission in Kosovo (UNMIK). Ibid., p. 72.
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Kosovo’s court which operates out of Kosovo52. Furthermore, it was created and
funded by the EU without any UN involvement, which shows that it is possible to
find legal solutions even outside the problematic Security Council. 

 The third group consists of courts which, although domestic in nature and
established by a State, did receive some form of international support, such as the
War Crimes Chamber in Serbia, set up with the assistance of the Organisation for
Security  and  Cooperation  in  Europe  (OSCE),  and  the  Iraqi  High  Tribunal,
established in 2005 to try international crimes committed by the Baathist regime
of Saddam Hussein between 1968 and 2003. Although it is integrated into the
domestic judicial system and is composed of national judges, the tribunal does
have  some  international  elements.  The  Statute  allows  the  appointment  by  a
national authority of non-Iraqi judges and international advisers and observers can
work in the Tribunal. The first and most important trial before the Tribunal was
that of Saddam Hussein, who was sentenced to death for crimes against humanity
and hanged on December 30, 200653. A mixed Tribunal could be a solution for the
Syrian case but it is for now unrealistic, since it could only happen after a change
in the government and in the Syrian judiciary and penal system, which does not
meet international standards of justice and human rights protection currently. 

    6.6.4.  The UN Commission of Inquiry and the UN “International, Impartial 
                and Independent Mechanism”.

 
As seen in chapter IV, in December 2016 the UN General Assembly voted

to establish the “International, Impartial and Independent Mechanism to Assist in
the  Investigation  and  Prosecution  of  Those  Responsible  for  the  Most  Serious
Crimes under International Law Committed in the Syrian Arab Republic since
March 2011” to closely cooperate  with the  already mentioned Commission of
Inquiry to collect evidence of IHL violations54. In January 2017 this Mechanism
was formalised, and its mandate is “to collect, preserve and analyse evidence of
violations of IHL and human rights and to prepare files to facilitate and expedite
fair and independent criminal proceedings, in accordance with international law
standards, in national,  regional or international courts or tribunals that have or
may  in  the  future  have  jurisdiction  over  these  crimes55”.  What  makes  this
Mechanism so important is that its mandate goes beyond that of the Commission
of Inquiry as it allows it to prepare the files needed to try those responsible for
international  crimes,  paving  the  way  for  future  trials.  In  other  words,  as
established by art. 8 of the Mechanism mandate, the Mechanism “has a quasi-
prosecutorial function”56. It is a significant step forward in the development of

52 Kosovo court to be established in The Hague, Government of the Netherlands, 01/15/2016. 
53 M. ZGONEC-ROZEJ, ibid., p. 75.
54 UN Doc A/71/L.48, 19/12/2016, ibid., p. 2, para. 4.
55 Note to Correspondents: International, Impartial and Independent Mechanism to assist in the

Investigation  and  Prosecution  of  those  Responsible  for  the  Most  Serious  Crimes  under
International Law committed in the Syrian Arab Republic since March 2011, 26/01/2017, New
York, para. 5. 

56 “(7) The Mechanism and the Syria CoI are complementary. However, there is a clear distinction
between the Syria CoI and the Mechanism in terms of functions.  The Syria CoI focuses on
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prosecution options for the crimes committed in Syria and so far it is the most
concrete step undertaken by the UN. This innovative action signals the frustration
of the international community over the deadlock of the Security Council and it
shows  that  a  collective  response  is  possible.  The  Mechanism  is  still  in  a
preparatory  phase  but  has  already  sparked  cautious  optimism  among  the
organisations involved in the Syrian case, which have signed a memorandum for
the UN Secretary General with some recommendations and proposals57.         

 
          6.6.5.  Tribunals of third countries: universal jurisdiction.

Universal  jurisdiction  is  a  principle  of  international  law that  allows  the
States  to  repress  international  crimes  even  if  they  are  committed  in  other
countries. In fact if on the one hand the responsibility of repressing international
crimes lies primarily on the State where such crimes occur, on the other they are
often  committed  by the same government  of  that  State.  As established  in  the
preamble  of  the  St-ICC58,  international  crimes  harm  the  interests  of  the
international community and cannot go unpunished. The concept behind universal
jurisdiction is  that  also  third  States  can provide for  their  repression.  There  is
however a basic debate in doctrine over the actual application and nature of this
principle. On the one hand there is unconditional universal jurisdiction and on the
other hand conditional universal jurisdiction59. Advocates of the first argue that
any  State  can  start  an  investigation,  issue  an  arrest  warrant  and  request  the
surrender of suspects regardless of where they are; advocates of the second argue
that in order for a State to prosecute a suspect, his or her presence in the territory
of that State is compulsory. It is called conditional universal jurisdiction because
it  is indeed conditional  upon presence and with time this is  the approach that
prevailed.  This  is  to  limit  somehow  the  application  of  the  principle,  which
inevitably has political implications: considering that responsible for international
crimes  are  often  government  officials  and  State  organs,  invoking  universal
jurisdiction can be seen as  interference in  national  politics.  Limiting it  to  the
presence of the defendant in the territory where he or she is to be put on trial is
crucial, since many national legislations do not allow trials in absentia and even
when if  they do  it  is  under  debate  whether  trials  in  absentia  under  universal
jurisdiction are actually allowed by international law60. So far, no trial based on
universal jurisdiction has been conducted without the presence of the defendant.  

information  collection,  publicly reporting and  making  recommendations  notably to  member
states. The Mechanism [..] prepares files to assist in the investigation and prosecution of those
responsible for the most serious crimes under international law. (8) In essence, the Mechanism
has a quasi-prosecutorial function that is beyond the scope of the Syria CoI mandate”, ibid.

57 Syria Justice & Accountability Center, A memorandum to the UN Secretary General regarding
the new United Nations mechanism for investigation and prosecution, 01/19/2017. 

58 Preamble of the St-ICC, lines 4 and 6: “Affirming that the most serious crimes of concern to the
international community as a whole must not go unpunished and that their effective prosecution
must  be  ensured  by  taking  measures  at  the  national  level  and  by  enhancing  international
cooperation” and “Recalling that it is the duty of every State to exercise its criminal jurisdiction
over those responsible for international crimes”.

59 A. CASSESE, P. GAETA, Cassese’s International Criminal Law, OUP Oxford, 2013, p. 278 ff.
60 D. GUILFOYLE, International Criminal Law, Oxford University Press, 2016, p. 40.
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Universal  jurisdiction has important  precedents and Spain is  the country
that  most  resorted  to  it:  in  1998 Spanish  magistrate  Baltasar  Garzón indicted
General Augusto Pinochet for genocide, crimes against humanity and terrorism
committed in Chile during the dictatorship (1973-1988) and asked the UK, where
he had gone for medical  treatment,  to arrest  him. London cooperated and put
Pinochet  under  house  arrest61.  It  was  the first  time  a  European judge  applied
universal jurisdiction, claiming competence to judge crimes committed by former
heads of State, despite local amnesty laws. In 1999 Baltasar Garzón indicted also
almost 100 Argentines, including several members of the military junta, accused
of crimes of genocide, terrorism and torture between 1976 and 1983. Some were
sentenced in Madrid, proving the efficiency of universal jurisdiction. Spain has
started also prosecutions for criminals responsible for international crimes in El
Salvador and Guatemala and the norm on the basis of such judicial activity was
the  Ley orgánica 6/1985 del poder judicial62, whose art. 23, para. 4 established
that the Spanish judiciary could invoke universal jurisdiction without limits for
prosecution under either the territorial or the nationality principle. It was indeed
the unconditional  universal  jurisdiction.  But its  excessive use by Spain caused
strong pressure on the government in order to reform it. The norm was therefore
modified in 2009 with the adoption of  Ley organic 1/2009, which amended the
universal jurisdiction applicable in Spain, turning it into a conditional universal
jurisdiction,  based  on three conditions:  the  defendant’s  presence in  Spain,  the
Spanish nationality of one of the victims or any other proven link with Spain63.

 Other countries have claimed universal jurisdiction: for instance, Belgium
applied this principle to indict criminals from the Rwanda genocide. However, it
is unlikely to lead to high level cases with regard to Syria, since there are many
political  obstacles,  such  as  State  sovereignty,  extradition  processes  and
international cooperation. But even if it could be more likely to succeed with low
level cases, it is still an important cog that makes the wheel turn: it is something
that States can do, while they wait for a special Court to be established and may
even contribute to such a Court. Furthermore, it is important to note that there is
not statute of limitation for international crimes, so the responsible can always be
charged.  As  it  will  be  seen  shortly,  some  States  have  initiated  criminal
proceedings on the base of universal jurisdiction.

6.7-     Universal jurisdiction: legal proceedings in third countries against the
Syrian regime.  

                              6.7.1.  Lawsuits in France.

France was the first country to initiate a legal proceeding on the basis of

61 Due to his health conditions, British Home Secretary, Jack Straw, decided that he should not be
extradited to Spain. In March 2000 Pinochet was able to return to Chile, where he was tried. He
died in 2006 without being convicted of any crime.

62 Boletín oficial del Estado, miércoles 4 de noviembre de 2009, núm. 266, sec. I., p. 92089 ss.
63 M. FRULLI, La Spagna modifica le norme relative alla giurisdizione universale: le ragioni di

una riforma annunciata, in Rivista di diritto internazionale, 2010, pp. 1-2.
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universal  jurisdiction.  On  30  September  2015,  the  French  judiciary,  on  the
recommendation of the French Foreign Minister, decided to launch a preliminary
investigation into the crimes of torture perpetrated by the Syrian regime, on the
basis of the Caesar dossier. France’s Code of Criminal Procedure was amended in
2010 to extend the jurisdiction of French courts to include all international crimes
as defined under the Rome Statute64, although with some new conditions: firstly,
for the crime of torture, the suspect must be present in French territory at the time
the complaint is filed. This allows judicial authorities to pursue a case even if the
suspect flees the country after an investigation has been opened. In absentia trials
are  in  fact   permitted  under  French law65.  Secondly,  for  torture  and enforced
disappearance no subsidiarity requirement exists, meaning that French courts do
not need to give priority to the courts of the country where the crimes occurred or
to international  criminal  tribunals.  Not  even the concept  of  double criminality
(nulla poena sine lege)  exists,  which means  that  universal  jurisdiction can be
applied even if the act was not considered a crime at the time it was committed.
For the crimes of genocide, crimes against humanity, and war crimes, the suspect
must  be  a  French  resident.  Despite  the  restrictions,  in  theory  if  any  Syrian
officials  involved  in  these  crimes  happens  to  settle  in  France,  he  may  be
prosecuted.  If  he  passes  through  the  country,  prosecutors  could  file  a  torture
complaint when he does and allow a trial even he flees France. The chances of
this happening, however, are remote.

There is indeed another legal proceeding involving French-Syrian victims
subjected to torture and enforced disappearance by the Syrian regime for which
the family filed a lawsuit against the regime of Bashar al Assad to the Paris Court.
In  October  2016,  the  International  Federation  for  Human  Rights  (FIDH),  the
International Human Rights League (LDH), and Mr. Obeida Dabbagh filed a legal
complaint for the forced disappearance of the latter’s brother and nephew, Patrick
and Mazzen Dabbagh, two French-Syrian nationals, to the office of the Prosecutor
of  the  Paris  Court’s  specialised  unit  for  the  prosecution  of  crimes  against
humanity  and  war  crimes.  Patrick  and  Mazzen  Dabbagh  were  arrested  in
November 2013 by the Syrian Air Force intelligence service, and were taken in
the notorious Mezzeh complex in Damascus. They were never seen again. They
were ordinary civilians, not involved in any political activity. The criminal court
has opened an investigation and appointed an investigative judge66. 

                              6.7.2.  Lawsuit in Spain.

In February 2017 Spanish lawyers of Guernica 37, a legal centre that deals
with transitional justice and legal assistance to victims of international crimes,

64 Loi n° 2010-930 du 9 août 2010 portant adaptation du droit pénal à l'institution de la Cour
pénale internationale, No. 2010-930, entered into force on August 11, 2010.

65 The first two universal jurisdiction trials in France, that of former Mauritanian captain Ely Ould
Dah in 2005 and former Tunisian diplomat Khaled Ben Saïd in 2010, both convicted of torture,
took place in their absence after the accused had fled France. Human Rights Watch, The Legal
Framework for Universal Jurisdiction in France, pp. 2-3.

66 FIDH,  The case of two disappeared Franco-Syrians in a Bachar El-Assad jail referred to the
French justice, Paris, 10/24/2016. 
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filed a criminal complaint to Spain’s National Court against nine Syrian regime
officials, in particular of the security and intelligence services, for the enforced
disappearance  and  torture  to  death  of  a  man67 in  the  detention  centres  of
Damascus in 2013. The lawsuit was filed by the sister of the victim, a Spanish
national, who recognised her brother among the Caesar photos. According to her
lawyers, she is a victim of what the legal complaint defines as “State terrorism”.
In fact, in light of the amendments of the Spanish law seen above, being the sister
of the victim a Spanish national, the Spanish National Court is competent for this
case. On March 27, 2017 Judge Eloy Velasco accepted the arguments and ordered
an investigation to be opened. It is an extraordinary step forward that would give
new impetus to criminal justice efforts in other countries and, consequently, to
bring hope to the thousands of Syrian civilians victims of this barbarity. In fact, it
is the first case in which the allegation against Syrian officials is State terrorism.
Although State terrorism is not an international crime under the Rome Statute, as
lawyer Bernabeu underlined in the interview included in the Appendix, it is still
an international crime under customary law and on the ICTY jurisprudence. In
addition, the Spanish anti-terrorism law provides for State terrorism as a crime
and to pursue it, it is only necessary that the victim has Spanish citizenship, as in
the case of her client, without being necessary for the accused to be present in
Spanish territory. This is the legal window on which the case is built.

                                       6.7.3.  Lawsuits in Germany.

The Code of Crimes against International Law (CCAIL), which came into
force on June 30, 2002, gives German courts universal jurisdiction over genocide,
crimes against  humanity,  and war crimes68.  It  does not require any connection
between international crimes committed abroad and Germany before prosecutors
can start an investigation and the accused does not have to be present in Germany
during the legal proceeding, although his presence is necessary during the trial,
since Germany does not allow trials  in absentia. In November 2016 a group of
German lawyers filed a criminal complaint against Bashar al Assad on charges of
war crimes and crimes against humanity committed in Aleppo between April 24
and  November  19,  2016.  At  a  press  conference  in  Berlin  on  November  28
attorneys  Mehmet  Daimaguler  and  Jens  Dieckmann  said  that  the  crimes
committed in Aleppo are well documented by the UN and that there is sufficient
information showing Assad bore responsibility for them69. The lawsuit is ongoing.

      6.7.4.  Lawsuits in the US: the murder of Marie Colvin and Steven Sotloff.

On July 9, 2016, the Center for Justice & Accountability (CJA) and co-
counsel Shearman & Sterling LLP filed a lawsuit against the Syrian government

67 The victim was a supplier of fruits and vegetables from Idlib. He was arrested in Homs as part
of a systematic policy of arbitrary arrests and enforced disappearances.  F. MUSSEAU, Spanish
court receives complaint for “State terrorism” in Syria, JusticeInfo, 02/9/2017. 

68 Völkerstrafgesetzbuch  (VStGB)  (“Code  of  Crimes  against  International  Law”).  See  Human
Rights Watch, The Legal Framework for Universal Jurisdiction in Germany, 2014.  

69 Germany: Lawyers file criminal complaints against Assad, Middle East Monitor, 11/28/2016. 
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for the murder of American journalist Marie Colvin. The lawsuit was filed in the
US District Court for the District of Columbia on behalf of Marie Colvin’s sister,
Cathleen  Colvin,  her  niece,  Justine  Araya-Colvin,  and  other  family members,
under the Foreign Sovereign Immunities Act, a federal law that permits victims to
sue  designated  State-sponsors  of  terrorism,  like  Syria,  for  the  murder  of  US
citizens70. Marie Colvin was a veteran reporter for The Sunday Times and she was
killed in Baba Amr (Homs) on February 22, 2012, when Syrian forces intercepted
her broadcasts and shelled her position with artillery deliberately. In the text of the
lawsuit71 it  is  explained  that  Baba  Amr  was  in  opposition  hands  and  Syrian
military forces had besieged it, subjecting the civilian population to systematic
artillery shelling and sniper fire. The Assad regime hunted down journalists and
media activists who sought to expose these crimes. Several citizen journalists, all
non-combatant  civilians,  set  up  the  Baba  Amr  Media  Center,  a  makeshift
broadcast studio. They produced video blogs to expose the regime’s deliberate
attacks  on  civilians  and  hosted  foreign  journalists  seeking  to  report  on  the
ongoing  siege.  Colvin  travelled  to  Baba  Amr  with  British  photographer  Paul
Conroy  and  Syrian  translator  Wael  al-Omar  on  assignment  for  the  British
newspaper The Sunday Times. They slept in the Media Center and were joined by
a group of French and Spanish journalists. The Assad regime received tips from
intelligence sources in Lebanon that  Colvin and other foreign journalists  were
travelling to Syria through Lebanon. Acting on these tips, senior members of the
Assad regime formed a plan to intercept the journalists’ communications, track
their movement to locate the Media Center, and kill the journalists with artillery
fire. The plan was formulated at the highest levels of the Syrian government by
members  of  the  already  mentioned  Central  Crisis  Management  Cell  and
culminated  on  February  21,  2012.  That  night,  Marie  Colvin  made  audio
broadcasts via satellite dish to CNN, BBC News, and Channel 4 from the Media
Center. Syrian intelligence forces traced her broadcast signal and on February 22,
2012, Syrian artillery units around Homs deliberately fired rockets and mortars
directly at the Media Center. As Colvin and French photographer Rémi Ochlik
rushed  outside  the  Media  Center,  a  rocket  slammed  into  the  ground  directly
outside the front door of the house. The blast killed Colvin and Ochlik. Shrapnel
and debris struck Colvin’s colleagues Paul Conroy and Wael al-Omar, and the
French reporter Edith Bouvier, causing them severe injuries. Survivors ran into
the street.  There, an aerial surveillance aircraft operated by Syrian government
forces circled overhead. The Syrian artillery units adjusted their targets and began
firing at survivors and rescuers. Although seriously injured, Paul Conroy, Wael al-
Omar,  and Edith Bouvier  survived.  There  were no lawful  military targets  nor
armed rebels in or around the Media Center at the time of the attack. The family
of Marie Colvin believes therefore that  her killing was deliberate and that the
Syrian government is responsible for it:  in the lawsuit  there is  a list  with the
names of the military officers responsible for the attack on Baba Amr72. 

70 Based on 28 U.S. Code § 1330 - Actions against foreign States and on 28  U.S. Code § 1605A-
Terrorism exception to the jurisdictional immunity of a foreign State.

71 Document published by the CJA and available at this link: https://goo.gl/HUrxFM.
72 Ibid., p. 2 ff.
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The other lawsuit against the Syrian regime was filed in the federal court in
Washington in 2016 by the family of journalist  Steven Sotloff,  kidnapped and
beheaded by ISIS in  2014.  Although the  Syrian  regime  did  not  carry out  the
killing, the lawsuit demand a 90 million dollaars compensation, contending that
Syria  is  liable  because  it  provided  financial,  material  and  military support  to
ISIS73. If on the one hand this support is provable (for instance the joint venture
between the regime and ISIS for the management of oil wells in Deir ez Zor74 or
the military agreements reached between the two on some fronts, in Palmyra in
the first place, as revealed by some documents circulated by ISIS deserters 75), it
will  be very difficult for the family to get compensation. Still  it  is a symbolic
attempt to held Syria responsible for its policies. For his part, Bashar al Assad
said  he  was  completely  indifferent  to  these  proceedings  against  him and  his
regime76, expressing once again his contempt for the UN institutions77.

6.8-     Legal proceedings in third countries against former rebels78.

                    6.8.1.  The Swedish case: Mouhannad Droubi.

On July 1, 2014 a new Act on criminal responsibility for genocide, crimes
against humanity and war crimes entered into force in Sweden79. The new law
provides Swedish courts with the possibility of exercising universal jurisdiction
for international crimes independently of the nationality of the accused and where
the crimes have been committed. The law closes a legal vacuum since genocide,
crimes  against  humanity  and  certain  war  crimes  were  not  described  under
Swedish law previously and courts were therefore unable to prosecute individuals
for such crimes. The first case of a former rebel prosecuted in Europe for crimes
committed in Syria was that of Mouhannad Droubi, former FSA fighter, who in
2015 was sentenced to 8 years in prison in Sweden after being convicted of war
crimes for beating what at first was thought to be a detained Syrian soldier in a
video shot in 2012. Swedish prosecutors said this amounted to torture and a war

73 Family of journalist Steven Sotloff sues Syria in US court over Isis beheading, The Guardian,
04/19/2016. 

74 See chaprter I, para. 1.7.4.
75 In May 2016 an ISIS defector leaked some documents, then analysed by Western intelligence

services, in what was dubbed the “ISIS leaks”. The documents, released by SkyNews, not only
unveiled  names  and  data  of  the  terrorist  group,  but  also  the  collusion  and  the  military
cooperation between ISIS and the Syrian regime on some fronts, including Palmyra. According
to the documents, in March 2016 government forces did not “recaptured” Palmyra from ISIS,
but occupied it after ISIS had withdrawn without fighting, in exchange of the allowance to take
with  them weapons  and  trucks,  according to  an  agreement  with  the  Syrian  regime.  See  S.
RAMSAY, IS Files Reveal Assad’s Deals With Militants, Sky News, 05/2/2016. 

76 Assad says 'defending' Syria more important than UN tribunal, The Daily Star, 02/7/2017. 
77 “A few months later, Assad told [journalist] Barbara Walters that Syria’s participation in the UN

was “a game we play. It doesn’t mean you believe in it”. B. TAUB, The Assad Files, ibid.
78 For  an  overview of  the  legal  cases  opened  in  Europe,  check  the  online  database  of  Trial

International, a non-governmental organisation fighting impunity for international crimes and
supporting victims in their quest for justice. Online: https://goo.gl/4O5fTe. 

79 Lag (2014:406)  om straff  för  folkmord,  brott  mot  mänskligheten  och  krigsförbrytelser, SFS
2014:406, issued on 28 May 2014.
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crime because the victim was defenseless, tied and should have been treated as a
prisoner of war. He was tried under a statute that allows the Swedish State to
prosecute permanent residents for certain crimes committed abroad, including war
crimes. And since Droubi had received a permanent residency as a refugee, he
was prosecutable.  The legal  proceeding turned out  to be difficult,  because the
victim was later tracked down and it was discovered that he was not a Syrian
soldier  but  another  FSA rebel,  and  without  a  demonstrated  link  between  the
beatings and the ongoing armed conflict in Syria, the District Court in Huddinge
decided to judge Droubi under Swedish law instead of international law. On 5
August  2016,  the  Stockholm  Court  of  Appeal  overturned  this  decision,
considering the crime a war crime: Droubi was sentenced to 8 years in prison and
the Court ordered his deportation following completion of the sentence80. 

          6.8.2.  The German case: rebel Ibrahim Al F and ISIS. 

On 6 April 2016, German authorities arrested a Syrian national, Ibrahim Al
F,  in  the  Westphalia  region,  after  an  arrest  warrant  was issued by Germany’s
Federal Court of Justice. He was formally charged with war crimes of torture and
abduction  for  the  purpose  of  blackmail  at  the  Higher  Regional  Court  of
Düsseldorf on October 27, 2016. Ibrahim Al F. is accused of leading the FSA
militia Ghurabaa al  Sham,  whose more than 150 men controlled a  district  in
northern Aleppo and frequently looted the surrounding areas. According to the
charges, the defendant personally tortured and oversaw the torture, in at least one
case to death, and the abduction of several  residents who resisted the looting,
asking  for  ransoms.  The  legal  proceeding  is  still  ongoing81.  Furthermore,  in
February  2017,  the  German  Attorney-General  issued  an  international  arrest
warrant against an ISIS leader for war crimes and genocide against the Yazidi.
The Federal Criminal Police Office managed to identify the high-ranking ISIS
commander through interrogation of Yezidi victims. It is the first case of an ISIS
member  being  investigated  under  universal  jurisdiction.  Germany is  currently
investigating more than 20 people for war crimes, including members of ISIS, and
members of the Syrian government82.

6.9-   War criminals in Europe:   Shabeeha   and government militiamen.

The flow of Syrian refugees in Europe is of such proportions as to make it
almost inevitable that among them there are also individuals who fought in Syria,
both among rebel and government forces. Among them, there are also hundreds of
Shabeeha and members  of  government  militias  who have  come to  Europe as
refugees. That regime agents are spying on refugees in Europe is well known, but
in  recent  years  the  phenomenon  has  become  so  extensive  that  independent
journalists and activists have launched an online hunt to track down and expose
former militiamen accused of committing crimes in Syria as they head to Europe
to seek asylum. Mujremon is an initiative launched by Syrian volunteers to meet

80 Mouhannad Droubi, Trial International, 01/6/2017.
81 Ibrahim Al F, Trial International, 02/8/2017.
82 F. VON FLORIAN, E. KOGEL, Das BKA jagt die Sklavenhändler des IS, Die Welt, 02/12/2017.
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this end83. The problem is not only to identify these criminals, but also to prevent
them from harming the civilian refugees who have left Syria precisely to escape
the atrocities of government militias: according to polls84,  it is the atrocities of
government militias the main cause of the exodus of Syrian refugees in Europe.
War criminals of the government front in Europe run activities,  sometimes on
behalf of the regime, such as the collection of information on refugees, on their
families  left  behind  in  Syria,  in  order  to  blackmail  them to  extort  money,  to
discourage them from speaking to the media or to Western organisations about
what is happening in Syria and in general to prevent them from carrying out “anti-
government” activities abroad. For this reasons many refugees are afraid to talk,
requesting anonymity when they decide to speak out: it is not a legacy of fear due
to 50 years of dictatorship and police State, but a real documented phenomenon85.
It  is  no  coincidence  that  the  greatest  number  of  Shabeeha is  in  Sweden  and
Germany, the two countries with the largest Syrian refugee communities. So far a
hundred Shabeeha and members of pro-government militias have been identified,
but it is estimated that they are many more. For instance, Swedish intelligence
service  SAPO has confirmed 20 Syrian  spies  currently live  in  Sweden86.  The
database of those identified is also used by European police forces. Among the
major Syrian regime war criminals identified so far, there is Mohamed Ahmad
Tafankaji, a soldier who served in the infamous Mezzeh Military Hospital 601
and then surfaced in Germany. This soldier can be seen in some of the Caesar
photos posing over the dead bodies in the hangars of Mezzeh87. Another case is
that of Hamza Akkad, a member of Assad’s security forces who was accused by
many civilians of rape and who applied for humanitarian asylum in Norway. He
was  questioned  by  the  Norwegian  police  three  times88.  The  UN  Refugee
Convention  addresses  criminals  seeking  asylum  and  stipulates  that  those
suspected of having committed international crimes should not qualify for refugee
status.  Similar  provisions  exist  under  EU  asylum  law.  Nonetheless,  their
identification at the time of asylum procedures is very difficult and many manage
to  get  asylum  successfully.  The  monitoring  activities,  also  of  civil  society,
however,  are  helping  to  identify  them,  paving  the  way  for  possible  legal
proceedings in the future.

83 M. ZUHOUR, Exposing Government Thugs as They Flee to Europe, Syria Deeply, 04/27/2016 
84 The first survey in Europe on refugees was conducted between September 24 and October 2,

2015, and it involved 889 Syrian refugees in 12 reception centres in Berlin, Hanover, Bremen,
Leipzig and Eisenhüttenstadt; it was run by the Berlin Social Science Center (WZB). Online:
https://goo.gl/h6nxNP. Another was conducted by  Washington Post  journalists in the Turkish
refugee camps in Kilis in 2014. Online: https://goo.gl/rw9qo4.

85 O. B. JAVAID, Syrian refugees in Germany fear undercover 'shabiha', Al Jazeera, 10/24/2015. 
86 B. DAVIES, List of Shabiha and Allied Militants Posing as Refugees in Europe.
87 Ibid. See also Key witness of Assad’s torture photos is a refugee in Germany, Zaman Al Wasl, 

10/4/2014. 
88 Ibid. 
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CONCLUSIONS

The  present  thesis  shows that,  although  all  parties  to  the  conflict  have
committed international crimes, there are objective and profound differences in
regards  to  their  responsibilities.  The  rebel  front  and  the  Kurdish  YPG  have
committed war crimes, including murder and torture, but as the Commission of
Inquiry has also outlined, their violations are not of the same gravity, frequency
and scale as those committed by government forces, Shabeeha militias and ISIS,
who  have  also  committed  crimes  against  humanity and,  in  the  case  of  ISIS,
genocide. As seen, war crimes have a sporadic nature and are linked to an armed
conflict, while crimes against humanity are the result of government policies that
involve an extensive and systematic attack against the civilian population. It is
documented in fact that the Syrian government and ISIS operate an extensive and
systematic attack against the civilian population, following a policy planned by
their leadership:  in the case of the Syrian regime to eliminate,  physically,  any
threat;  in the case of ISIS to subjugate the population and impose the Islamic
State on them. There is,  however, a difference: ISIS is a transnational terrorist
group and, despite being highly structured, it is not a State and does not have a
government to which reconnect a State responsibility. On the contrary, the Syrian
regime is a State, even a UN member State, and as such has obligations under
international law, due not only to the ratified treaties but also to customary law. As
seen, the State is responsible for its policies and for the conduct of its officials and
armed forces and has the primary responsibility for preventing and punishing the
commission of international crimes (obligation that non-State armed groups do
not have not, although they are still bound by customary international law). From
the evidence collected it  emerges  that  in  the Syrian case the  main violator of
international  law is  precisely the  Syrian  regime,  as  not  only did  it  fail  in  its
obligation to protect its citizens and to prevent and punish the crimes, but it has
also  planned  and  implemented  them.  Data  show  that  of  the  civilian  deaths
identified between March 2011 and March 2015, 95% are due to the attacks of the
Syrian regime, and only 1.5% due to the rebels, and only 1% due to ISIS. This
does not  mean that  the numbers of the victims should influence the efforts of
international justice, but to ignore these (dis)proportions would mean to fail to
understand the real nature of the phenomenon and undermine all attempts to bring
the perpetrators to justice. The dossier of the Syrian case analysed in chapters V
and VI  show that  the  evidence against  the  Syrian  regime is  so solid  to  have
already helped prepare the material for future prosecutions and file lawsuits in
some  European  courts  under  universal  jurisdiction.  The  Caesar  case  offers  a
visual and compelling insight of what is a real “machinery of death”, worthy of
Nazi times, as well as a planned State-sanctioned torture whose purpose is to kill.

As see in chapter I, Syrians have been living for decades with injustice,
torture,  human  rights  abuses,  political  oppression  and  inequalities,  fuelled  by
corruption and patronage of an Alawite oligarchy. Such injustices have flourished
in a culture of impunity where the law has been used selectively and arbitrarily.
The population has also been living since 1982 with the open wound of the Hama
massacre carried out by the regime of Hafez al Assad. Hundreds of thousands of
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families  lost  at  least  one  loved  one  in  the  massacre  or  in  the  enforced
disappearances  and mass  tortures  that  followed.  The  Hama  massacre  was  the
triumph  of  impunity  in  Syria  and  leaving  it  and  everything  that  followed
unpunished solidified in the Syrian regime a sense of untouchability that led to the
violent repression in 2011, and shows that impunity is not an option.

Undoubtedly,  the  question  is  delicate:  Bashar  al  Assad  enjoys  a  certain
political legitimacy and Syria still has a seat at the UN. This raises serious legal
and political difficulties. The two aspects are linked, as prosecuting the highest
levels of the Syrian government cannot ignore either the political future of Assad
and his regime, or the geopolitical context of the conflict.  The regime has the
support of powerful allies, two of them (Russia and China) with veto power in the
Security  Council  and  this,  as  discussed  in  chapter  VI,  limits  the  prosecution
options for the Syrian case. The ICC does not have jurisdiction over Syria, which
has not ratified the Rome Statute, and the only chance to bring it before the Court
would be through a Security Council resolution that will not be approved, as long
as the geopolitical balance does not change. An  ad hoc international tribunal is
also unlikely in the near future, not only because it is hostage of the Security
Council as well, but also because it would require tremendous financial resources,
in addition to the political will. Internationalised tribunals, which do not require
the  approval  of  the  Security  Council,  could  be  an  alternative;  however,  they
would require the cooperation of Syria, which will only happen with a change of
government. Universal jurisdiction is so far the best alternative, and as seen there
are numerous countries that are implementing it, also with success; nonetheless, it
is a limited instrument, since it is more likely to deal with sporadic cases of low-
level criminals rather than high-ranking officials. This is because, as stressed by
lawyer Bernabeu in the attached interview, it is much easier to try rebels without
political  implications  rather  than  the  Syrian  regime.  As  seen,  many  regime
military members  are  already in Europe.  The problem with this  is  that  trying
rebels would mean to prosecute only a very small part of the international crimes
committed in Syria which, as seen, are mainly committed by the regime.  These
considerations, however, should not lead to discouragement: if on one hand it is
necessary to be aware that transitional justice will require decades, while waiting
for the (geo)political conditions to change, on the other the evidence collected so
far is solid and irrefutable, both from a qualitative and quantitative point of view:
the thousands of original documents ordering executions and mass tortures signed
by Bashar al Assad in person which have been collected by the CIJA, as seen in
chapter  VI,  will  be  very difficult  to  refute.  The work of  the international  and
Syrian  organisations  has  already produced  dossier  potentially  ready to  go  to
Court. Furthermore, for international crimes no  statute of limitations can apply,
meaning that they can be prosecuted at any time in the future.

To find the best solutions, however, it is also necessary to understand the
dynamics of the Syrian society, which will have to play a key role in any justice
process and whose divisions may hamper this process. The “Syrian people” in
fact are not one: from 2011 in Syria at least two “Syrias” have been living in
parallel but within two separate worlds. On one hand a majority that in 2011 has
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protested  in  the  streets  paying  a  high  price  for  its  audacity;  on  the  other,  a
minority loyal to the regime which firmly denies the peaceful demonstrations, the
experience  and  the  suffering  of  the  other  part,  embracing  the  government’s
version of the “foreign conspiracy”.  Denial is a refined strategy of war, and when
it  becomes  a  pillar  of  propaganda  it  reaches  levels  of  outstanding  efficiency.
Assad is worshipped as a god by his supporters, so the physical liquidation of
whoever dissents with the regime is not only considered as necessary but also as
right. Hatred in Syria is inexpressible and stunning. Decades will be necessary for
communities torn apart by atrocities to process and accept them, but sooner or
later truth must be recognised. This is perhaps the biggest and first obstacle that
the Syrians will have to overcome if they want to reconcile and seek justice.

Whatever the end of the conflict will be, the best way to bring peace in
Syria is to launch impartial, inclusive and credible processes of transitional justice
which can avoid the spiral of revenge. The justice of the winning parties should
also be avoided, so as to ensure real justice that can satisfy all the victims. It is a
process that is going to last decades and that will be affected by infinite variables,
but it is necessary process. The Hama massacre lingers on the collective memory
of  Syrians  and  fuels  their  determination  in  developing  transitional  justice
solutions to punish all criminals, regardless of the party they fought for. It is an
indispensable  effort  also  to  avoid  radicalisation  processes  that  could  generate
further  extremism.  As this  thesis  has  shown,  despite  the  enormous  challanges
international justice can indeed produce some effects and start that transitional
justice process so urgently needed to fight impunity and bring accountability in
Syria.  The  ongoing  legal  proceedings  under  universal  jurisdiction  against  the
Syrian  regime,  the  rebels  and  in  one  instance  against  ISIS,  the  ongoing
investigations,  the  judgements  already issued,  are  all  important  steps  that  can
contribute to developing a collective response by the international community to
end impunity in Syria. Even if the major UN institutions have serious and mainly
political limitations, the UN International, Impartial and Independent Mechanism,
as seen, constitutes an innovative alternative and so far the best UN proposal that
could lead to a further development of prosecution options.

The political factor is however crucial: it is not humanly possible to ask the
civilians  who  have  lost  everything  because  of  regime  repression  to  accept
continuing to live under that regime. The polls are clear: the majority of refugees
does not intend to return to Syria if the regime remains in power1. Should that
happen, it would mean repeating the same mistake of Hama and ignoring the root
causes of the conflict, leaving them unresolved and waiting for the next explosion
of violence. The crackdown would continue and there would still be no freedom
nor justice. Without any of these things, however, there can be no lasting peace.

1 According to a 2015 survey, for 51.5% of the refugees the removal of Assad as a precondition
for their return to Syria, for 69.5% the Assad army and its allies are responsible for the war and
for 77% the Assad regime is most feared for arrests and hostage-taking. For further information
on the data,  see. Berlin Social Science Center (WZB),  Listen To Refugees - First  Survey of
Syrian Refugees in Europe, October 2015. Online: https://goo.gl/h6nxNP and Fluchtgründe und
Zukunftsperspektiven - Rückkehr nach Syrien?, 10/7/2015. Online: https://goo.gl/kcPuvJ.
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APPENDIX

a) Interview to A.B., former Syrian army soldier from Damascus.

He was staff sergeant in the engineering battalion1 in Rastan; he deserted in
2012 and is now a refugee in Sweden. Conversation recorded in Alkmaar (the

Netherlands) on January 9, 2016.

What can you tell me about your experience in the army? Why did you desert?

Corruption is rampant in the Army. Even before the revolution young recruits,
when they joined the army to serve their country, they were surprised that they
also had to serve their superiors2. [..] It was customary to pay a bribe to the officer
in charge, the army was a tool to steal the money and not to protect the country.
My experience was very bad. Our tasks were mainly about guard duties; there
was a part of the battalion, about 2 km from where I was stationed, which was
near the front line. I didn’t receive orders to harm anyone because I was relatively
far from it, but I was supposed to when I was ordered to join the battalion next to
the dam, and this was one of the main reasons why I deserted. 

How do the Syrian Army and the security apparatus work? 

Core job and sensitive matters were confined to the officers of the Alawi sect. The
decision-making positions in the military were occupied firstly and mostly by the
Alawi sect. The power of the army is much more than that of the police, and the
power of the security forces is greater than any other armed corps. The security
forces are divided in many branches and they have been hurting people, they were
the first source of repression and terror to the people of all sects since the days of
the rule of Hafez Assad. These security branches were controlling the country and
all aspects of the State, including civil, military and police institutions.

What is the situation of the Syrian Army?

The number of defections was relatively large in 2012 and until the end of 2013. I
communicate in secret with some friends who have not had the chance to escape,
and they tell me that in the front lines Iranian and Hezbollah militia elements are
directly responsible for the operations. The Syrian Army is not a big force now.

Do high rank officials know about the crimes committed by their men? 

In the last months of my service, and before my escape, we and our officers were
told that  if  we had a  dangerous situation it  was  ok to  take our  own decision

1 A.B. was an Engineering student at University.  
2 Military service is compulsory as soon as young Syrians are 18 and it lasts 2 years, unless they

study and in that case they must provide the armed forces with a certificate proving that they are
students. The military service is then postponed until they finish their studies. After that, if they
do not join the army, they are considered deserters.  
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without asking for permission to the officer in charge and to senior leaders. The
officers and the soldiers were given the freedom to use violence and the officers
also started to order to commit violence. Furthermore, the weapons used by the
Syrian army are not capable to achieve direct hits, with 100% accuracy, so it was
more  like  indiscriminate  bombing. This  is  also the policy of  the  army which
follows a reckless leadership policy; many of them are fools and their education
level is very low. When they have the slightest sense of loss, they give orders to
continue crazy and random bombardments. 

Does this mean that superiors do not know what the soldiers do?

They do know and they approve it. In this way they let the responsibility get lost
in the chain of command, so no one specific is responsible for the crimes.

So the leadership gave the soldiers the freedom to use violence so they can say “I
never ordered this” and the soldier can say “No, I was ordered this”...

This army is built in this way, since the father [Hafez al Assad]. He controlled his
soldiers and officers by this way, he knew everything so if someone disobeyed, he
would be reported, a file would be opened and he would be arrested.

Because also the soldiers were spied? 

Yes, they are like eyes on each other, it is a complicated system. Those in shadow
have the end of the line in their hands. It is exactly a Mafia style, we never had a
real army: we have a Mafia.

Who do you mean when you say “those in the shadow”?

I mean that there are officers who don’t appear and they are those who control the
security forces. For example one sergeant in the security forces can control a big
boss officer in the army or the police. They have full power and most of them are
Alawites. Everyone is spying on everyone because there is deep mistrust.  The
Assad regime came to power through an internal military coup, through violence,
and only through violence can they safeguard their power. Distrust permeates the
regime and distrusts leads to paranoia.

 b) Interview to A.S., “Kesh Malek” activist from Aleppo.

Meeting in Utrecht on July 3, 2016 with A.S., Syrian architecture student
who fled Aleppo in March 2016 and who is now a refugee in the Netherlands.

The interview lasted 5 hours, so the following is the highlights of it.

[..]  I  joined  Kesh  Malek  and  its  project  in  documenting  cases  of  enforced
disappearance.  [..]  We cannot  document  and confirm all  cases  [so  the  data  is
underesteemed] but we tried. I worked on that for 6 months.
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Are they in contact with other organisations to make something with this data?

Yes, with Human Rights Watch and with the Violations Documentation Center in
Syria, they supported Kesh Malek in the documenting. [..] We also have people
who were kidnapped by rebels, even if they are small numbers. The regime is
responsible for the majority of the cases we have documented.

Can you give me a percentage of the cases you found in those 6 months?

I documented 400 cases in general, only 10 were done by rebels or ISIS. [..]

What is the situation in Aleppo? 

[Under the rebels] it was safe. If the people there were living without bombings,
without regime attacks, the life there would be very organized. In Aleppo we have
a city council, they are still doing a great job, they care about education, schools,
cleaning the streets, but in a city under bombings every day they still do that, we
have the civil defence, the best guys in the world I think.  The so called White
Helmets.  We have a lot  of  military groups but  they don’t  want  to control  the
people and that sometimes is good, sometimes not. When you have these projects
for food, bread, cleaning streets, schools, the FSA don’t interfere, they don’t do
your business. It is good that they don’t make borders between us and foreign
organisations, like Nusra or ISIS do. In all territories held by the FSA you can
find Human Rights Watch, Doctors Without Borders, Mercy Corps, Syria Relief, a
lot of foreign organisations. But we need the FSA to build a government. If you
want to lead the people, you should have laws, they left these things, so then the
people want laws, and this was the hole in which the Islamists came and used it,
they said “ok,  we already have laws,  we have the Quran”.  That’s the  biggest
mistake [done by] the FSA because they didn’t [develop] new laws, so Nusra and
the Islamists [exploited this to gain power].

So not having the time or the willing to rewrite the law in a more democratic way
they just relied on the laws of the Sharia, which was already available? 

Yes. It is one of the biggest mistakes. So Nusra established these Islamic courts
and that’s how they started to get power. 

[..] So if the main obstacle to the developing of this self-governance are the aerial
bombings from the regime, but also from Russia, do you think a no-fly zone (NFZ)
would help? Are people still asking for it?

Of course, because the people who are still in Aleppo, Idlib or Latakia they really
want to stay in Syria. And most of the people in Turkey want to go back to Syria.
If that [a NFZ] becomes a reality, they would go back to Syria.

[..] You said that when the UN monitors came in Aleppo in 2012 you met some of
them. What happened that day?
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We knew they were in Aleppo. [..] For 3 days they promised us but they did not
come.  On the 4th day they came.  So all  the  people went  to  the  big square  in
Aleppo,  in  the  university.  The  FSA was  not  in  Aleppo  yet.  All  Aleppo  was
controlled by the regime.  There  were bombings in  other cities,  but  not  yet  in
Aleppo. So there were thousands of students demonstrating, the monitors came,
they went to the HQ of the Baath party. We were demonstrating in front of the
building. When they went outside, to the cars,  they met us, we were shouting
against the regime, against Bashar al Assad, they heard some stories, some people
came to them, telling them about imprisoned friends, about their families and so
on. So a woman, I don’t know from which country, told us: “You should know
that we cannot help you. We care about you, but we cannot do anything”. She
meant  that  we  shouldn’t  have  to  have  expectations.  And  before  they left  the
square, the security agents started shooting at the people.

And the UN monitors saw it? They saw them shooting the people?

Of course, they heard the gunshots. Still nothing happened.

[..] You were arrested 4 times by the regime. If you could compare them [regime
and ISIS]... what is the difference or the similarity between them?

They are  the  same.  They hate  the  word “freedom”.  They want  to  control  the
people, they are criminals but [..] the regime is the responsible for what happened,
ISIS is just a result of what the regime did. I can’t say those people have the right
to  join  ISIS  because  the  regime  killed  their  families,  NO!  But  the  regime
preferred to turn the demonstrations into a war, it wanted this mess and ISIS is in
Syria because of the mess the regime created. ISIS took advantage from it. [..]
Some of the Islamists released in 2012 by the regime are leading Islamist factions
in Syria. ALL the leaders were in prison in 2011. [..]

Was there a deliberate program by the regime to release extremists? Why?

Yes. The regime dealt with them for 30 years. [..] It knows they hate each other, it
knows the difference between all the Islamists and that if he releases them they
will fight each other and kill the people. [..]

Do you think that this program was an attempt to radicalise the opposition?

The regime released them to change the goals  of  the revolution.  It  knew that
peaceful demonstrations would not stop and that it would lose, so it looked for
excuses to involve the army and released Islamists.  It  was successful,  because
with Nusra and ISIS the regime now restored its legitimacy.

Have  there  been  cases  of..  let’s  say  infiltrators  of  the  Syrian  regime  who
pretended to be in the opposition and created chaos just to blame the opposition?

Yes. [..] I met people from Al Qaeda when I was in prison for the first time, before
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the revolution. I wondered why the regime wants them in prison, why don’t they
kill them? I asked one of them. He laughed [and] told me that the regime opened
the border to them to go to Iraq [during the 2003 war] “because it  thought it
would have benefit from us, it can use us against anyone it wants”. All Syrians
know this  because  they have  family [members]  who fought  there  against  the
Americans. But I didn’t know they fought also for Al Qaeda. So when I asked him
why the regime didn’t kill him, he said “because the regime thinks that it can use
us against  any enemy in the  future,  we’ll  be  a  card in  his  hands against  any
enemy, that’s why they do care about my life”. Really, he told me this in 2010. 

So you were arrested in 2010, before the revolution. Can I ask you why?

In Syria we cannot say anything about the regime, but I couldn’t keep my mouth
shut [he laughs]. At our first year of university we had something like military
camp during summer [and] I had some friends who were against the regime and
we  had  these  discussions.  I  think  one  of  the  students  made  reports,  he  was
working for the security agencies and he reported me to them. They arrested me
after 8 months. I think they had been investigating me because the investigator
asked me “why do you read newspapers everyday?”. Really.

And that was bad?

For the regime? Very bad. You are a political guy, for reading newspapers every
day. I tried to convince him I am not a political person and he said “No you are
lying.  You  read  newspapers  every  day”.  So  even  reading  newspapers   is  an
evidence for them of political activism, even if it is not the case.

What about Syria before 2011? Some say everything was fine in Syria.

I don not know how someone can say it was fine, there were 40,000 people killed
in Hama in 1982.  You could do anything you want but if you see the regime
arresting or killing anyone, you should keep quite and continue your life.  The
people who could live without caring about others can say it was a good life. Just
those people. Let’s not talk about politics: if you want to establish a new work,
you have to pay the property to the regime. If you are the best student in your
field or university you won’t get the internship, only the people who are related to
the regime can. It  was a very corrupted system and  I’m talking about normal,
daily things. If you want to be employer you cannot do it if you don’t pay a lot of
money.  Everything was run by the Syrian regime entourage, by the Baath party.
You should pay for everything and keep your mouth shut. [..] When Bashar came,
I said “maybe he will be good, let’s give him a chance”. We had the Damascus
Spring  in  2001,  then  the  regime  arrested  all  these  political  [people]  who
established the movement. But he didn’t kill, he didn’t do something as bad as
Hama, so we still gave him a chance. [..] Until they arrested me for the 1st time.
When they did it, of course it is hard experience for a 20-year-old guy. I met a lot
of people in prison, I did not know there were so many people in Syrian prisons
and I felt ashamed for thinking sometimes that Bashar was not like his father [..] I
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saw how the regime treated people, the torture, 10 people died because of torture
and deceases, so I cannot understand how people can sayit was fine.

So when they arrested you the 1st time, what was the accusation? Being a political
opponent, even if you hadn’t taken part in any political activity?

Yes it’s normal in Syria.

Did you have a trial?

Yes after 8 months in prison. This guy sent them the report that I was encouraging
the students to protest against the regime. I really didn’t expect them to arrest me
for 8 months. Normally with these kind of reports it takes years. I was very lucky.
[..] In 2011 Bashar gave me an amnesty, so my proceeding ended. [The second
time I was arrested] was at a demonstration, but they released me after only two
days. I consider myself as the luckiest guy ever! Every time if they just had made
contact with other branches they would have known that I had this process with
the court, but they didn’t do that! Had they, they wouldn’t have released me.

So the various security branches do not communicate with each other? 

No. They can, but they don’t. Hafez Assad built this. He wanted to be the only
one to  have power.  The history of  the  dictatorship,  they took over  the  power
through a military coup so they don’t want anyone to gain power and then take it
from them. So he built these security agencies, I think in Syria we have 15, he
made them so that they have direct contact with him, but not with each other. So
each branch tries its best to look the best. So there is competition between the
security branches. 

And this happened also the other times?

The 3rd time another branch arrested me in Damascus. It was just 24 hours but
they were the most horrible 24 hours of my life. It was the same branch of the
Caesar photos. I was very lucky. Most of the people there are not protesters, they
took them from the street, as they did with me. [..]

So they arrested people randomly, without accusation, just to terrify the people?

Yes. Most of the people in prison are not political prisoners, they are civilians. If
they see your ID and you are from Daraya [a Damascus suburb which protested
against the regime] they would say “come with us”. 

So also the city where you come from, if it’s a city under rebel control or where
protests take place, makes you an easy target?

Yes. That’s it. They arrested me in an internet cafè. [..] They took 10 people, I was
one of them. It was terrible, because we didn’t know who they were. There was a
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neighbourhood close to us where there were a lot of  Shabeeha, they kidnapped
people and killed them on the spot. They were Alawi Shabeeha. They killed only
the Sunni people. They don’t care, they kidnap any Sunni and they kill them. 

So these extrajudicial killings are for ethnic reasons because they were Sunni?

Yes. So I thought “if they are Shabeeha, today my family will see me on youtube
[dead]”. And they were Shabeeha, but they just stole our things and took us to this
branch in Damascus. When we came there, they told us: “We don’t have anything
against  you  but  we  will  investigate.  If  someone  has  a  problem with  another
branch, we will send him to this branch. If you have nothing, we will release you
tomorrow”. So I saw the bad situation there, the people in the prison were like the
picture  of the Caesar case, they were just waiting to die, they were just bones,
skeletons. So when I told the people there in the prison that they would release me
tomorrow they laughed at me. They told me: “They took us from the street and
we’ve been her for 8 months, 12 months, so why should they be honest with you
and release you tomorrow?”. But they did it. [..]

And the 4th time [they arrested you]?

It was in Aleppo, I was in prison for two months because one of the old things. At
a checkpoint they asked me my ID, I was in a regime area, I wanted to finish my
studies. So they took my ID and did the things they hadn’t done the 2nd time. They
were from the same branch of the 2nd time so they saw my name and that in 2011 I
was in their branch, so they arrested me but they didn’t have anything bad against
me.  The 2nd time they had made  us  sign [a  document]  that  we wouldn’t  join
protests in university so they didn’t find new things on me. But they tried to hurt
me. [..] They released me after 7 weeks thanks to my fiancè. She found someone
who told her: “I can help A. but you should give me money”. So she collected the
money and gave it to him. My plan was to move to Turkey but when I moved to
the other part [the opposition area] of Aleppo I decided to stay there. I stayed one
year and 7 months I think. Then I decided to come here [to the Netherlands].

c) Testimony of S.K., Syrian anesthetist from Anadan (Aleppo).

Arrested and tortured due to his work, he fled Syria in 2012 and is now a
refugee in Brasil. Written testimony collected in 2013.

Two year military service is compulsory for men in Syria [..] so I joined the army
reluctantly. [..] In 2009 I was sent to training and was forced to listen to military
issues the army wanted to cram into our heads. But I knew they were just telling
lies and all  they wanted was to brainwash us.  I  was then sent  to the military
hospital in the countryside of Damascus because I studied medicine. [..] In March
15, 2011 the uprising began with peaceful movements with one simple request:
democracy. With all my honesty, I confirm that the demonstrations were peaceful,
as those in Tunisia and Egypt. For 9 months the revolution went on peacefully. No
one  carried  any weapons  against  the  government.  Rarely there  were  personal
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attacks in some checkpoints because peope had lost their families and relatives
during  the  repression.  People  shouted  for  freedom,  political  and  economic
reforms, for the indictment of the bad people in the regime but Assad bloodily
repressed it. [..] There were also attempts to make it look like the revolution was
armed. The regime started to attack its camps and shoot its soldiers. [..] I learned
of these facts from the soldiers that  were injured from the fake attacks in the
military hospital where I was working. They told us about all the dirty things that
the  regime  was  doing  to  bloodily deal  with  the  protesters.  They were  killing
people to prove that the revolution was armed. [..] 

I was [then] sent to a [military] hospital. Imagine how cruel the regime was to
shoot  at  us  when  we  transferred  the  injured  soldiers  only  to  claim  that  the
revolution also attacked the ambulances and medical teams. But the truth  is clear
to us: the regime did it. I lost my friends who worked with me. I was shot at twice
but thank God, I survived.  It  was really awful to see soldiers stepping on the
bodies of killed civilians, hitting the injured protesters in the military hospital.
The regime brought the protesters into the hospital not to treat them but to transfer
them to the Intelligence branches. It  was so painful to see wounded people in
front of you that needed you desperately to heal their wounds but you could not
do anything. We were not allow to help them even though they were bleeding in
front of our eyes. The regime troops told us those people were criminals and there
was no need to care for them. Once they hit the injured protesters in the ER, I
could  see  some  teeth  on  the  ground.  The  Alawites  working  in  the  hospital
gathered the injured protesters and also hit  them. The regime successfully fed
them with sectarianism, saying that if the government were to be overthrown, all
the Alawites people would be killed. That was totally not true. 

I went through personal crisis during the time. I could not believe that I was living
among  those  people.  I  was  crying  inside  for  the  injured  protesters  that  were
treated so badly. I stayed in that hospital for 15 long days until they returned me
to my previous hospital in Damascus. [..] I  started to be called to the military
intelligence  because  there  were  protests  in  my  village  in  Aleppo  and  they
suspected that I helped the protesters in the military hospital.  Of course I did!
How couldn’t I help those injured people? [..] My service ended in October 2011.
I finally came back to my village that had witnessed peaceful protests. My village
is 15 km north from Aleppo city. On a Friday night, the army gathered security
forces and snipers on buildings surrounding the places of demonstration. The next
afternoon, people went out to the demonstration again. I thought there were about
3,000 of them. Security forces then started to fire randomly at the people with live
ammunition, causing two dead and 29 wounded. There was no hospital in my
village. The nearest one was 3 km away. We could not take the injured to that
hospital because the checkpoints had blocked all the entrances and exits. We had
to deal with some severely injured cases in a top secret clinic. The less severe
injured were treated at home. [..]

After that black day, we decided to open a secret, simple hospital in my village.
My village was invaded three times and I had witnessed two. The day of the first
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invasion the regime surrounded the village with tanks.  The people were stuck
outside of their houses filled with smoke and had nowhere to go. I was there,
ready to help the injured if there was any. I saved my family by sending them to
Aleppo city. The news came to us that the regime would invade my town and it
wanted no resistance,  meaning it  would arrest  every activist  in  my town.  We
decided to escape. [..] At 6 a.m., the attack started. They checked all the activists’
houses to arrest them. If the activists were not there, they took their children or
their  fathers.  They  stole  everything  from  houses  without  people.  Then,  they
burned the houses with phosphor powder so that the houses could not be resided
again. On that one day, around 10 people died, 30 injured and 70 houses were
burned down. I saw high columns of smoke rising from there. The army then left
my village to move on to another to give what they call “a lesson” by stealing and
burning.  In the second invasion the regime did the same but  the damage was
bigger: more dead, more destruction, more arrested. [..]

Regime forces then discovered that I was working in the secret hospital. They
summoned me to the Military Intelligence. According to the laws only the civilian
police, not the Military Intelligence, can summon civilians. But they still did it
with me. I went there at 8 a.m. and waited until 1 p.m. They told me that I should
be coming at night, so I came back at night. They kept me waiting and asked me
to come back the next day. Again, I showed up and waited. During all those hours
of waiting, I had to hear the screams of people being tortured and I felt horrified.
The interrogation went on for half an hour. The investigator asked me whether I
was  working  for  the  revolutions  and  helping  the  terrorists  (meaning,  the
protesters). He asked me in a harsh, dirty and offensive language. I denied the
accusation and they let me go. They then called me every 15 days. They wanted
me to tell lies to the media but I refused. The last time they called me, they held
me. It was on June 1st, 2012. They covered my eyes and started to hit me all over
my body. During the time they waited for their commander, I received nothing by
kicks, punches and hits on my face. They then led me to the investigation room
with my eyes  covered.  They asked me  all  sort  of  questions  about  the  “secret
hospital” to try to find out who was with me. I denied my participation in all this.
They asked me about my political view and they expected an answer that had to
match the one in their heads. I could not tell them that the regime was a total
waste for I knew that would mean being transferred to Damascus and then be
eliminated. What I meant is they killed all  the people that were transferred to
Damascus because it was the place for those with confirmed accusations. I knew
it as I had many friends that were activists and I had learnt, during my military
service, what happened to them. 

They wanted me to say what they wanted, to confirm what they accused me of to
send me to Damascus. They hit me and asked me to say what they wanted on
local Syrian media. Namely, that I am from a village near Aleppo, where there
were armed groups.  The truth is  there was no weapon.  I do not  want to hide
anything: there were actually some weapons that the farmers used to protect their
farms, meaning they had been possessing those weapons long before the protests
and definitely not for the revolution. The investigators wanted me to blame the
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killings of people on the terrorists. They wanted me to say that the government,
through the military, wanted to protect the people from the terrorists.  I vow to
confirm that  it  was a big lie.  At  the  beginning,  the  regime had faked “armed
groups” that shot at the peaceful protesters to make the revolution problematic.
Yes,  there  were  hidden  armed  groups  but  they  were  from  the  security  and
intelligence branches. They shot protesters and their own men from the internal
police [to blame the protestors]. I witnessed the atrocities of the regime with my
own eyes and body. In the investigation room,  I refused to admit.  They were
angry and led me to the torture room. They tied my head up and my leg down.
They  hit  me  with  a  wire  on  my  bare  back.  After  about  20  hits,  I  lost
consciousness. I did not know what happened then. I found myself woken up by a
splash of water all over me. I heard the investigator repeated the same questions, I
answered but were not aware what I was saying. Then I found myself in a room
breathing hard. I had no eye cover. A horrifying scene lay in front of my eyes. Too
many people, around 60, in a square room of 5m x 5m. The people had abscess in
their backs, legs. Some were open, some were not. Some bled from their nose,
some from ears, and others from the eyes. The room was filled with the smell of
pus. Many people had severe diseases. One person had leg paralysis because of
fractures in his spinal vertebra and ribs. Two people died in front of my own eyes.
After many days in that frightening room, they summoned me again. The same
routine went on. They filmed and asked. I refused. They tortured me. I returned to
cell. 

I was arrested for 20 days. I had a good friend who knew everything about me.
His brother, who was an officer in the centre where I was held, kept my friend
updated about me, although I did not know. On the last day, I was summoned and
was asked to sign something; I did not know what it was. I was then released. I
then met my friend and his brother. They told me what happened: they bribed me
out and asked me to leave Syria because they would arrest me if I was found
again. I said goodbye to my dear Syria with tears in July 2012.

d) Interview to a Christian volunteer of the Red Crescent from
Banyas.

He witnessed the 2013 massacre and disposed of the bodies in a mass grave
afterwards. He requested anonimity for security reasons. The interview was

recorded over Skype on January 5, 2017.

What can you tell me about that day? What happened and what did you see?

[..] The Syrian Red Crescent could enter the city only 3 days after the massacre,
because the army prevented all the people from coming in or out of Banyas [..]
Banyas is a coastal town between Tartous and Latakia, the two biggest cities in
the coastal area; Banyas is a smaller town, of about 50.000 people. It was one of
the first which took part in the revolution, when people took to the street for many
reasons, regarding what was happening in Deraa, the lack of freedom, but also
because there were tensions between the rural areas of Banyas, mainly Alawite,
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and the city, mainly Sunni, and they felt the injustice because all the employees,
all  those  working  in  courts,  hospitals,  in  the  oil  industry  of  Banyas  are  all
alawites, and people felt injustice and took to the street. This was a choke for the
regime  because  it  thought  that  a  coastal  city,  where  the  coastal  area  was  the
stronghold of the regime, would not participate in any kind of demonstrations. So
Banyas was a surprise for the regime, they hated it,  because they saw people
demanding the fall of the regime in the heart of its stronghold.

And the demonstrations were in the Sunni part of the city or all over the city?

In the Sunni part. In Banyas you have the Sunni part which is the old city of 50-
60 years ago. Then when the alawites took power, they came from rural areas, so
all the officers, State employees settled in Banyas and built new neighbouhoods,
so Banyas was getting bigger and now it is two parts: the southern part, which is
Sunni, and the northern part, which is Alawite. Christians are living in between, in
the two parts. The Christians who are originally from Banyas are living with the
Sunnis because that is the old city, and the new Christians who came to Banyas
from other towns are living in the new neighbouhoods, the Alawite ones [..]. The
demonstrations were 100% in the Sunni part. Christians, for many reasons, did
not take part in them. I did, but secretely,  because the regime tried to prevent
Christians and Alawites from participating in the demonstrations because it did
not  want  them  to  look  like  a  national  thing  whose  demands  came  from
everybody3, so it tried to emphasize their Sunni trait.

So there was dissent also among the Christian and Alawite community?

Yes,  they  tried  to  prevent  them from getting  in  because  when  Alawites  and
Christians would come to the demonstrations it looked like it was not religious or
radical [as the regime wanted to depict the demonstrations] but it  would be a
Syrian  demonstration.  But  still,  in  the  first  3  or  4  demonstrations,  there  were
alawite people coming from the alawite neighbouhoods secretely who participated
in the demonstrations, I have videos of this, many alawite people came, they had
speeches, they were welcome and people were crazy about them because they
were Alawites supporting their demands, it was great. But after that, in May 2011
the Syrian army surrounded the city, they cut electriciy in the Sunni part, they cut
food [deliveries] preventing it from coming in, the siege lasted for 2-3 weeks, and
after that they rolled the tanks and got into the city. They took a lot of prisoners,
they were tortured in the Banyas stadium, where they took the people, 10.000
maybe,  tortured them and humiliated them4.  People were taken to the military
prison in Tartous, Damascus and Homs, some people were never returned. We
think they were killed under torture. After this, when the army came back to the
town, patrolling the city, there were a couple of people trying to make very small
demonstrations,  like putting some homemade bombs where government forces
were coming or going, but nothing as serious as it was happening in other parts of

3 Regardless from ethnicity or religion, as the demonstrations actually were.
4 This episode is well  documented.  See Amnesty International,  Syrian student  tells of  torture

ordeal in mass stadium detention, 24/05/2011. 
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Syria5, I think just 2 or 3 soldiers died in all these actions. This was still 2011,
early part of 2012, then in Banyas everything was back to [normal] [..]. 

Suddenly, in early 2013 [..] all the Alawites involved in the militias of the regime,
some were my friends [..]  they started to say that  the people of Banyas were
planning for something big. I said: “What are they planning for? Come on, the
demonstrations  have stopped,  nothing is  happening  anymore”,  so  this  kind  of
propaganda  became to spread among the  Alawites  [..].  There  is  a  militia,  the
National Defense Forces (NDF), they are mainly civilians, 100% Alawites, and
they are very tough, with a very strict point of view with the regime, they want all
opposition dead, they started getting arms from the government and to participate
in the battles all around Syria. One of them was called Ali Shaddoud, he is very
famous in Banyas, he is a pharmacist. He is the founder of the NDF in Banyas
and he told me personally that something big is happening in Banyas. Frankly I
did not believe him.

Because the opposition was not strong in Banyas?

Yes, because in 2013 it was defeated. The government was in full control of the
city,  so “what  will  happen? Nothing”.  But he told me “something very big is
happening”. When I tried to understand from some friends of his, some told me
that the regime was trying to focus on Damascus and the coastal area and it did
not want  anything to happen there, so if there are Sunnis remaining in this area
they wanted them to have a lesson, so they cannot oppose the regime anymore [..]
Then there was no intervention by Hezbollah, Iranians or Russians, so the regime
was  afraid  that  it  could  not  control  all  Syria,  so  it  was  trying  to  preserve
Damascus and the coastal areas. 

They did not target the political or military opposition: they targeted the Sunni.

Of course. From the alawite point of view when they say “opposition” they do not
mean the political meaning of the word, they cannot say “Sunni” in the street
because that would be rude and sectarian, but by “opposition” they mean “the
Sunnis”. And when they said “we want them to have a lesson”, they meant the
Sunnis. This was clear since the early months of 2013. But it was not before the
early days  of  May 2013 that...  it  happened very fast,  we  started to  see  tanks
coming to the town, and it was not 100% weird, Syria was at war [..] we thought
maybe  they are  moving troops and vehicles,  ok.  But  then they put  tanks and
mortars  on  the  hill  of  Banyas,  in  the  alawite  part  of  the  town,  the  hill  that
overlooks the city. We started to see people that were not from the town, they
were wearing regime uniforms but they did not sound from Banays. Some people
who saw them, including my brother, saw Lebanese people having dinner in a
restaurant  in the alawite part  of  Banyas,  this  restaurant  is  famous because the
NDF  gather  there.  They  were  clearly  Lebanese,  so  Hezbollah  or  close  to

5 For an overview of the story of Banyas from the early demonstrations to the massacre and the
development of local councils and brigades, see S. DARWISH, M. DIBO, Cities in Revolution.
Baniyas. Al-Bayda: The White City, 24/05/2011.
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Hezbollah, I do not know, and they were talking about a big operation that was
coming to Banyas. There was this guy, Kayalli, the commander of a militia, he
comes from Turkey, from the alawite minority in Turkey, they are fighting for the
regime and this Kayalli lived in Latakia, where he went on TV and said, literally,
“Banyas is the only weak point for the government in the coastal area and we will
put an end to this, the traitors can come in the coastal areas through Banyas and
we need to end  it”, he said this 2 or 3 days before the massacre6. 

On the day of the massacre I  was in the church because it  was the Thursday
before Easter7 and suddenly [..] we heard gunshots, we went out and saw the army
and militia  telling people  to  go home,  so we went  home.  In the  evening,  we
started to see... not from my home, but I went to the alawite part, I saw 200-300
men coming from the highway, they were walking on the bridge that comes down
to Banyas, some of them wearing masks on their faces, and also alawite people,
some of them were my friends, started to join them and I asked them “what are
you going for with your guns?” They said “there is an operation in Banyas and al
Baida”, al Baida is south of Banyas and it was famous in the first months of the
revolution because it  was actively participating in it  [..] so they began with al
Baida, which is Sunni. Families of Banyas are living in al Baida and and vice
versa, so they are very close to each other.  They started in al Baida, I was on
the  phone  with  a  friend,  and  he  was  shaking,  he  was  very  afraid.  I  was
surprised and asked: “What is happening?”,  because we thought they were
going to take some men to prison, or beat and humiliate them as they did every
day everywhere, but he told me “no, it is not beating nor humiliating, they are
killing people”.  And I was like: “What? Killing people? Why?” and he said
“Yes,  they  are  killing  people.”  He told  me  that  his  mother’s  family  were
burnt  alive,  some people  were killed by gunshots,  some were  burnt,  they
gathered people in a shop and burnt them, like 60 or 70 dead bodies there,
and  people  started  to  flee  the  city.  So  this  is  what  they  [regime  people]
wanted. It was May 2nd. 

On May 3rd  [..] they came to Banyas and made a massacre [..] in the heart of the
Sunni part. I went on the roof and I saw clearly the tanks bombing the city, I was
able to see clearly the shells coming over my house, I saw them with naked eye,
and dropping down in the middle of the town. Then again these masked men
came and did these atrocities.  I  did not  see  it,  but  many people told us,  they
started to kill people with swords, axes, guns, by burning, and I know families by
name. They came and killed whole families...for example the Taha family had 17
people killed, they killed father, mother, sons, the son’s wives and sons and so on. 

So was it a deliberate ethnic cleansing of the Sunni population of the city?

Of  course,  because  they  targeted  [Sunni]  families,  like  the  Taha  family,  the
Shighri, even when they see “Shighri” on your ID card the government forces

6 Video online: https://youtu.be/y0P4rhRjR9I. 
7 The orthodox Easter was on May 5th in 2013, the massacre started on Good Thursday, May 2nd.  

177

https://youtu.be/y0P4rhRjR9I


would  be  upset  because  they see  that  you  are  100% from Banyas,  so  100%
opposition,  so  100% Sunni.  So  they did  ethnic  cleansing of  [Sunni]  families.
People started to flee, to Latakia. Also my family wanted to go there and they
were accepted. I did not go there but my sister did and at the entrances of Latakia
there were regime checkpoint and they were screening people from Banyas, if
they  knew they  were  Sunnis  they  sent  them back,  if  they  were  Alawites  or
Christians they let them in. This lasted until May 4th, when they moved to another
Sunni village [..] called al Basateen, where they did not do ethnic cleansing but
they took 95-96 men to prison and we have not  heard of  them since.  So we
assume they were also killed under torture. After the killing was over, it was a real
shock to see even the alawites who are 100% with the regime, being shocked and
upset. A friend of mine, she was working in my same company, told me that her
brother, an Alawite who supports the government, was part of these NDF and
went to al Biada to participate in what he thought was a regular operation of
the regime, and he was shocked by the amount of atrocities done, the amount
of killings, burning bodies, killing children, he fainted and they had to take
him to hospital. He could not eat for two days, he was in shock, even people
who are very radical with pro Assad [positions] were in shock, it was completely
unprecedented, unexpected. After that they began to steal, they took a lot of cars,
family homes’ furniture, we could see them putting them on army trucks. After 2-
3 weeks they let people go back to Banyas, but not to al Baida. Al Baida is still
empty to this day. 

But they didn’t let the Sunnis come back, or also the Sunnis?

Also the Sunnis. But of course after this a lot of, and by “a lot” I mean A LOT, of
Sunni families in Banyas left. As my alawite friend said, it was a lesson. So many
families went to Turkey, and from there they came as refugees in Europe. [..] Now
in the Sunni part of the city you can only see old men, children and Sunni people
coming from other towns, like Aleppo, these are the pro-regime Sunnis of Aleppo
so the regime let them stay in Banyas. 

When could you enter the targeted neighbourhoods as a Red Crescent volunteer?

We entered on May 7th, 8th and 9th  for three consecutive days to bury the bodies,
because they were in the street. I didn’t go to al Baida, because other teams were
going there.  Some members of the Red Crescent managed to smuggle out some
photos of the dead bodies and these are the only photos we have of this massacre.
They put us in a lot of trouble because they did not expect members of the Red
Crescent, which is controlled by the regime, to smuggle photos out. These are the
only photos because no media was allowed to go in and I know the people who
took the photos and smuggled them out.

There  is  a  lot  of  disinformation  about  the  photos  because  they  don’t  have  a
source, being smuggled out secretly. So some people say they are Christians killed
by Daesh [ISIS] or Palestinians killed by the Israelis, or whatever, so...
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Look,  the  regime  is  not  stupid.  It  is  evilly  smart.  It  tried  to  confuse  us,  its
supporters put together some photos of Banyas, Palestine, Iraq and said “look, this
is not Banyas!” but I can know exactly which photos were taken by us and I can
tell you where they were taken, I can pinpoint them on GoogleMaps, and some of
the photos are taken in such known streets that people know it is Banyas. These
photos are taken by members of the Red Crescent. [..] I have an alawite friend, he
is the one who took the photos of the children. So let’s see the photos8.

The first one [https://goo.gl/PPMxpI] with children with a yellow shirt, another
one  with  jeans,  this  is  in  Banyas.  And  this  [scene  of  the]  photo,  I  saw  it
personally, with naked eye. I can assure you 100% that I saw this horrific scene.
The  second  one  [https://goo.gl/EOry9A],  the  two  babies,  I  did  not  see  this
personally but it is in Banyas, and also the other one [https://goo.gl/xeXuS8]. The
4th one [https://goo.gl/cequBN] is in al Biada, I know this street, it is not Banyas,
it is al Baida. The other one [https://goo.gl/iCVzRX], with the blood, the boy and
the men, also this is in al Baida and I know the guy, the family of the guy. The
photo with the woman and the children [https://goo.gl/eqdLn7], this  is  also in
Banyas,  in  a  neighbourhood  called  Ras  Al-Nabe’.  The  last  photos
[https://goo.gl/e2LB4D], with another woman and children, which is by the way
the same as above, this is Banyas, and I know these stairs, everybody in Banyas
knows them, this small street is in Banyas, in Ras al-Nabaa. The regime ordered
us to open mass graves and put people in them. We were not able to put all
the families in the mass grave together, respectfully. I will not forget where it
is. We put a lot of bodies in it, I think 40-50 bodies and I heard from my friends
that there are also mass graves in al Baida. We managed to bury all the bodies. [..]
We know from the Local Councils in al Baida and Banyas that there were 300
killed in al Baida and over 100 in Banyas. So totally 410. Half of them, more or
less, women and children. 

[..] I wonder something: after the massacre the regime blamed terrorists...

Actually no [..]  they said the government attacked Banyas because there were
terrorists hiding weapons there.

But how can they justify the fact that in al Baida and Banyas many women and
children died because of the massacre? How could they all be “terrorists”? 

I know what you mean, but if you think that the people who support the regime
try to find excuses, maybe you are wrong. From my friends, my colleagues, at
work,  at  university..  more  than  75%  of  the  people  who  are  pro-regime,  like
Alawites and some Christians,  they do not need excuses. Actually I hear some
neo-fascist-nazi things, like “kill them, they are insects, they are animals, let them
be taken out”. Of course some of them say “Yeah, killing children is not ok, but
this  is  all  their  parents’ fault,  they  want  the  Islamic  State,  they  want  to  kill

8 Yallasouriya,  The  Baniyas  Massacre:  Why  Assad  Did  It,  6/05/2013.  Online:
https://goo.gl/km1NY9 In this link videos of aftermath of the massacre can also be viewed. 
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minorities,  so  they had the right  punishment”.  You can  hear  this  [being  said]
without any shame, so people do not need excuses, they know, they knew that the
regime killed them, but they try to defend it, they try to convince themselves that
they are terrorists, and maybe a couple of mistakes have been done, but they are
living well with this.  You cannot imagine how much hatred there is. Mainly the
minorities feel  like  this,  really,  they are like  Nazi,  I’m sorry to say it  but...of
course some of the minorities are with the revolution, they stand bravely, but I’m
talking about the mainstream.

Many people say that before the revolution the Syrians lived together peacefully...

No, this is a big lie, we lived in a lie. We had a secretive regime that controlled
every aspect of life and society [..]  In my classroom, we were like 20-25 guys,
and  10-11 of us did no have the father because they were imprisoned and were
never seen again.  People tried to forget what happened in the 80’s, the horrible
Hama massacre, but the hatred is real. [..] The Alawites took all the positions in
the coastal areas, all State employees are Alawites and many young Sunni were
forced to go abroad to work. 

[..] One last question: when I was reading the Human Rights Watch report...

“No one’s left”? I was interviewed for that report9.

So maybe you remember that it says that the regime started the operation in al
Baida because a man confessed there were deserters. What do you think about it?

No, I think that’s irrelevant. Banyas took part actively in the demonstrations, we
hid some deserters, there was an assassination operation against a regime officer,
all  this  happened.  But I  know it  was deliberately planned months before,  you
cannot make such an operation in a city where there is no violent engagement like
in Homs, Aleppo, Damascus or the rural areas. You cannot kill 400 people just to
get a few deserters, the amount of forces that came to Banyas but are not from
Banyas, all the talking to my alawite friends about a lesson [to give] to the Sunnis
in the coastal areas, I think it was well planned. [..] The regime didn’t even bother
to emphasise this confession as a pretext, it said “it was an operation, maybe some
mistakes were done, but the rest is propaganda against us”. Since the early days
there was a lot of talking about tanks, Lebanese and militia men coming to town
having conversations, it was all obvious. But we were shocked by the size of it, it
was huge to kill 400 in two days! [..] I think it was a deliberate ethnic cleansing. It
was not part of the daily activities of the war [..] We have not seen this elsewhere,
in Latakia I saw a shooting on a demonstration that killed 30 people, but still that
was “regular activity”.  But this and the Ghouta attack are beyond the clashes
between regime and opposition. It was ethnic cleansing, also in Ghouta they were
100% Sunnis and in Banyas no Alawite or Christian was injured, not killed, not
even injured.  [..]  My friend,  who took the  photos  of  the  massacre,  is  still

9 “No One’s Left”. Summary Executions by Syrian Forces in al-Bayda and Baniyas, ibid. 
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having nightmares to this day, after more than three years [..] Those two days
changed everything, I had friends and family who are with the regime, two of
my cousins tried to defend the massacre and we are not talking anymore
since the massacre. Divisions are also in the families, imagine in the society.
They say there were terrorists,  but  in that  area there was not  jihadist  or  ISIS
presence,  it  was a stronghold of the regime [..].  I  remember one thing,  I  was
talking with a guy whose uncle was a prominent alawite officer who worked for
Hafez al Assad, Ali Douba, he was very famous because he was the head of the
Military Intelligence Services, and this guy told me once: “Do you know why
they chose Banyas?” and I said “No, why?”. “Because they could not do it in
Latakia or Tartous because they are big cities and by doing it there they would
risk to paralyse the city, so they decided to punish Banays because it is small and
even if life stopped in Banays, that would not have affected the economy”. [..]

Ok, thanks a lot for your time and testimony [..].

Thank  you.  I  don’t  want  this  story to  die,  I  want  people  to  know.  It’s  very
important what you and others are doing.  

e) Testimony of Mazen Alhummada, engineer from Deir ez Zor.

He survived a year and seven months of torture in the military complex of
Mezzeh (Damascus). Testimony collected in Milan on March 3, 2017 during

the fourth Italian stop of the Caesar photos exhibition (video recording).

“My name is Mazen Alhummada. I was arrested three times after the start of the
Syrian revolution because I was among the first who took to the streets to demand
the rule of law, democracy, dignity, a Constitution that would preserve the rights
of all citizens without distinction of community, ethnicity or religion. I will tell
the story of my third arrest, occurred in 2012.

I was taken while I was trying to introduce milk powder for infants in an area
besieged  by  the  regime.  In  the  car  with  me  I  had  two  of  my  nephews,  an
engineering student and a medical sciences student. We know nothing of them,
they are in the detention centres of Assad, but we do not know if they are alive or
dead. When they took us, we did not know who they were, they loaded us into the
trunk of a car and we did not know where they would take us. We then found out
that the place where we were brought was a detention centre run by the Air Force
Intelligence services inside the military airport of Al Mezzeh, Damascus. Since
our arrival we have been immediately beaten with rifle butts, sticks, kicks and
punches that did not spare any part of the body, neither the face nor the head nor
anything else. I will speak only of what I experienced, because there are many
other things I have seen in detention. Initially they laid me on the ground and
started beatintg me, four thugs jumped on me, they broke both the front and rear
ribs, also using tubes, rifle butts, without sparing any part of my body. They asked
me to confess to something I had not done, to all prisoners, not only to me, even
in the early periods of the Syrian revolution, when it was a non-violent revolution,
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everyone was asked to admit that they had used weapons, and this to present to
the UN reports showing that there were no peaceful demonstrations for freedom
and dignity but an armed uprising. All this to divert the path of the revolution.

The second torture I experienced was to be hung by the wrists with handcuffs. We
were hanged and hoisted to 40 cm from the ground. The handcuffs cut our flesh, it
felt like the hands were about to come off, because the whole weight hung on the
wrists. If you screamed, they used to stuck a shoe in your mouth and say : “Do not
scream and bite”. Then they began to sting me with the metal spikes, to hit me
with hot irons, to extinguish cigarettes on me. I did not admit to what they wanted
me  to  admit,  so  they switched to  another  type  of  torture.  They put  a  sort  of
stranglehold around my penis and continued to tighten, tighten, tighten, and it felt
like  they had  evirated  me.  Meanwhile  there  was  a  man  behind  me  who was
sodomising me with a metal object saying: “Confess! Or I will continue”. In the
face of these crimes no one can resist, you admit everything they ask you and
want to hear. I said all they wanted to hear. In fact there are many other torture
methods that  are used, the wheel,  the boiling water,  acid, electricity,  there are
many but I have described those I have experienced myself. In addition to direct
torture there were also those due to detention conditions, to the lack of food, of
medical care, but also to overcrowding. Sometimes we were confined into a 2m x
2m cell up to 14, 15 people. Other times in the 17m x 6m cells up to 170 people
were crammed and we were tight against each other. In the cells diseases of all
kinds  spread,  including  skin  and  respiratory  diseases,  and  hygiene  problems
without there being any kind of medical assistance. 

Then I was transferred to Hospital 601, the one where the [Ceasar] photos were
taken.  We called it  “the slaughterhouse” because who was brought  there,  was
brought there to die. When I came out of the cell to go to this hospital, they told
me to forget my name and that from then on my name would have been “1858”, a
four-digit number as the ones you see on the corpses in the [Caesar] photos. Each
person was assigned two numbers, one indicating the identity of the detainee, one
indicating the branch where he was detained. Even on the way to the hospital I
was beaten with rifle butts and hoses as they told me: “Die! Let us anticipate the
work, since we are taking you to die, die!”. Upon arrival at the hospital the nurses
and even the doctors replaced the torturers we had had until that moment, despite
given their profession you would expect that ethically they should take care of
everyone in the same way, but in reality we were tortured also there. As soon as I
arrived they chained me to a bed with three other patients; after a while they put
me on a drip but actually it was an almost empty drip, just one quarter, and they
did not bother to look for the vein, they stuck the needle randomly.

Every 12 hours they allowed us to go to the bathroom and even the route between
the bed and the bathroom was a hall full of people who continued to beat us with
sticks.  In  the bathroom the view was terrible:  you open the door and see the
corpses, you turn around and you see other corpses, they were everywhere. In that
moment I lost my head, I was not very able to reason, therefore also fulfilling my
needs became impossible. I pulled back and the guard pushed me back in and told
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me: “No, you went to the bathroom? I want to see you while you pee on the
corpses, because this time you are on this side, but next time you will be on the
other side”.  The first  night,  I  remember, around midnight,  some of the guards
arrived drunk. Evidently they had received orders from above to liquidate some of
the prisoners. They came, they gathered some people, I remember one who was
with me, his name was Ahmad, he [was] from the Shebaa valley, in the outskirts
of Damascus. They handcuffed him behind his back, they forced him to kneel and
said: “The divine tribunal decided on the death penalty”. Then they took a mace,
which consisted of a stick that ended with a metal ball and they hit him at the base
of the neck and head until  he died. Then they took him and threw him in the
bathroom. When I was [in the Intelligence branch] those who came back from the
hospital told us not to ask to be brought there, because it was a slaughterhouse,
but I did not realise that until I saw it  with my own eyes. After 5 days I was
“discharged” and took to the detention centre where I had stayed in the previous
three months. Then in July 2013 I was transferred to another facility before being
transferred back into the cells where a military court judged me. 

In addition to torture, there was a use of prisoners as human shields. The Mezzeh
airport is close to an area which sympathises with the revolution, Daraya, and
when the Free Syrian Army was approaching the airport we were taken out of the
cells, lined up along the front line and with the speakers they used to warn the
Free Army: “If you approach, we kill them all”. Another episode where we were
used as human shields [was] in the aftermath of the chemical attack by the regime
on Eastern Ghouta, in Damascus, which led to the death of 1,400 people;  the
United States had threatened a military intervention in the country. The regime
emptied the Mezzeh airport hangars of all  aircrafts and told us: “We hope the
Americans  bombard  so  at  once  we  get  rid  of  you  and  we  attribute  the
responsibility to the American government”. Unfortunately the Americans simply
withdrew Assad’s chemical weapons without intervening in any way to punish
this crime. Finally I would like to recall five of my family members who as we
speak are still in the hands of Assad, here I have some photos: my brother, one of
the nephew who was with me at the time of the arrest, and another brother. [..]”

f) Testimony of French freelance journalist Garance Le Caisne.

 Author of the book-inquiry “La Macchina della morte”, she is so far the only
journalist who interviewed Caesar in person. Testimony collected in Milan on

March 7, 2017 during the Caesar photos exhibition (video recording).

“[..]  This  book-interview with Caesar  is  a small  part  of  what  is  happening in
Syria, much more continues to happen in silence. [..] The most dramatic aspect of
these photos is that they were taken only in Damascus in less than three years, so
it is only a small part of the full extent of the phenomenon of torture to death
across the country. [..] I decided to interview him [Caesar] and it took me nearly 6
months to get the first contacts with the political group that supports him, even
though Caesar  is  not  a  political  activist  [..].  After  6  months  of  negotiations  I
managed to overcome the distrust and make contact with Sami, the best friend of
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Caesar,  and  after  many  meetings  he  was  able  to  convince  Caesar  to  be
interviewed. It was not easy but in the end I met him, I had almost 50 hours of
interviews with him before writing the book. The interview took place in a calm
atmosphere, he explained me in detail what happened, in a very human way, he
did not take merits that he did not have, he told me what he had actually done and
after the interviews I compared them with those of other tens of detainees, so to
have a complete picture. It was not easy, the longest interview lasted six hours and
it was tough, but it is important for the Syrian people because they need to tell all
they suffered and are still suffering, they want to tell the torture machine of the
Syrian  government.  The  paradox  is  that  these  photos  were  taken  from 2011
onwards and we are now in 2017, it seems absurd that nothing has happened [..]”.

Which organisations have these photos?

Some photos are in Liechtenstein, in France, and they are also in the hands of the
Syrian National Coalition. There is also a selection on the web with only those
photos where you can see the faces of the victims and they are part of published
online archives for family members, so that they can help identify the victims.

g) Interview to Spanish lawyer Almudena Bernabeu.

 International lawyer, Director of Guernica37 International Justice Chambers
who filed a lawsuit against the Syrian regime. Testimony collected in Milan
on March 8, 2017, during the Caesar photos exhibition (video recording).

How did the lawsuit in Spain against the Syrian regime started?

[..] Since 2014, through social networks and access to the Caesar photos, it was
possible to track down and get in touch with the families of the victims depicted
in the photos. [..] Many of them have begun to identify the victims and this was
the starting point: to determine which deceased person had relatives outside the
Syrian borders [..]. So we have tried to activate a channel of justice, which was
not possible through the International Criminal Court (ICC), trying to identify the
victims,  because  the  nationality  of  the  victim  is  used  to  activate  universal
jurisdiction. We focused on a specific case: the victim had the whole family in
Madrid, we contacted them, first by telephone, and we reconstructed the story: the
victim was arrested in January 2013, he lived in Homs and had a small grocery
store. He was arrested, tortured and accused of helping the rebels. The lawsuit in
Spain is based on two legal bases: the first is the nationality. The woman who
filed the cause has been having Spanish citizenship for 30 years, and so have her
sons and husband. The second is to consider this crime as State terrorism. [..] The
war has turned from spontaneous and peaceful demonstrations to their military
repression and to an armed rebellion, which led to State crimes. In fact all the
deaths we are witnessing are the result of State repression; secret services and
intelligence cells were created to allegedly oversee the situation but in fact they
have been the main perpetrators of the crimes [..]. We are waiting for the judge to
decide in Spain [..]. It is about recognising the crime of State terrorism. We are
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trying to ensure that Spain becomes a lighthouse for the recognition of the victims
of international crimes. We also continue to investigate gender-based violence of
which the Assad regime may be responsible. My dream is that this can be just the
beginning of a peace process and I would like to reflect on the fact that in this
peace process Assad could sit at the negotiations table, in spite of all the crimes
committed, a possibility that the victims will not have. [..]

How many lawsuits have been filed in European courts?

The second case was opened in Germany on the basis of the testimony of seven
survivors of Syrian detention centres who accuse the army and the heads of the
security services of international crimes, but considering all the evidence we have
there  are  open  cases  in  Switzerland,  Sweden,  Holland,  France,  Spain  and
Germany. Not in Italy, but it would be interesting because Italy permits trials in
absentia.  One consideration: there are more than 3 million refugees in Turkey,
many of which survived to torture or have imprisoned and tortured relatives. But
in Turkey it is not posssibile to forward international legal complaints, at the time
being there are no channels or actors who can collect the complaints of refugees
in Turkey or defend their human rights, and this is very detrimental because most
of  the  refugees  are  in  Turkey and until  the  situation does  not  change,  torture
victims cannot have neither voice nor justice.

Should the courts judge that the Assad regime is guilty, how would it be possible
to proceed? What would be next?

What has happened in other contexts, in other States facing similar situations: a
transitional justice process where the victims will have a central role, the need to
establish the truth and to find a solution which is already under discussion within
the Syrian community, not having Assad necessarily remaining in power.

But  the  judge  who  is  considering  the  lawsuit  in  Spain,  what  can  he  decide
specifically? And once he has decided, how may the Spanish Court proceed? Can
we say that these legal proceedings opened in Europe are symbolic?

No, there is nothing symbolic. In Spain, the Court can issue an international arrest
warrant, and request an extradition, when you ascertain a crime of terrorism and
you have evidence that the nationality of the victims is the same of the country
invoking universal jurisdiction. Spanish legislation does not provide specifically
for the need of the physical presence of the accused in the Spanish territory, as it
is  on the contrary required in  France and Belgium for  example.  Furthermore,
confidentially speaking, some of the people we are talking about are already in
Europe, they have been living here for some time, their children attend European
schools, and a coordination mechanism is active among European intelligence, so
I am pretty confident, even based on past experience, that it is possible to track
down and prosecute the perpetrators. [..]

What  if,  considering  that  many  of  the  Syrian  regime  people  are  guilty  of
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international crimes, the Syrian regime remains in power?

It would be the worst case scenario. I do not find it strange, in South America
only two cases were successful: Argentina, thanks to the work done abroad, and
partially Ecuador and Peru, but there were no positive results in Guatemala, El
Salvador,  Chile,  in  none of  these cases  the  accused were in  fact  arrested and
convicted. There were internal agreements, as in Spain after the dictatorship, to
keep in power those in power [..]. It would be the worst scenario because it would
imply a permanent  dictatorship scenario with very severe features,  as was the
Soviet reality, with an intelligence structure that would certainly need reforming. I
do not like the term “cleansing”, but a structural reform of the State is required. It
is a very long process, I would say at least 20 years, but it is a process that could
give hope. I strongly believe in what we are doing, but in the context that we are
analysing, the work is carried out above all, at least at this stage on a national
level, through the identification of the victims on account of their nationality. It
will  probably lead to a differentiation of solutions,  in Spain it  will  come to a
point, in another country to another point, and then an alignment will be needed.

There are legal proceedings in Europe against former rebels but there are also
regime officials in Europe, potentially guilty of international crimes. Why only
former rebels are being tried? Is it for insufficient evidence or for other reasons?

It is a matter of power dynamics. At least two high-ranking intelligence officers
have been able to come and go many times through European borders over the
past 5 years. For political reasons it is easier to deal with “simple” rebels.  An
example unrelated to the events of 2011, but that still concerns Spain and Syria, is
the case of Rifaat al Assad, Bashar’s uncle, responsible for the 1982 massacre in
Hama but also arms dealer, involved in money laundering etc. ... We did not have
any support in Spain, neither in indicting him nor in convicting him due to the
link with politics. So the answer is: both for political and economic reasons.

[Out of recording]. The lawsuit filed against the regime regards the crime of State
terrorism, but  that  is not  classified as an international  crime under the Rome
Statute. How can therefore universal jurisdiction be invoked for a crime that is
not an international crime under ICL?

It does not appear in the Rome Statute but it is still an international crime under
customary  law  and  the  ICTY  jurisprudence.  In  addition,  the  Spanish  anti-
terrorism law provides for State terrorism and to proceed it is only necessary that
the victim has Spanish citizenship, as in the case of my client, and not that the
accused is Spanish or present in Spanish territory. This is the legal window on
which we are working.
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