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BACKGROUND

Survivors of Assad’s torture system demand justice —

Criminal complaint in Austria

Q & A on the legal basis

On 8 June 2018, it was announced that the GermanyeHBeral Court of Justice
(Bundesgerichtshof — BGH) had issued an arrest warrant against JamiHassan, head of
the Syrian Air Force Intelligence Service. This mesure is a milestone towards justice
and accountability for all those affected by Assad torture system, particularly the 24
Syrian torture survivors and activists whose testironies contributed to the arrest
warrant.

SinceMarch 2017 they have, together with the lawyers Anwar al-Biufsyrian Center for
Legal Research and Studies), Mazen Darwish (Sydanter for Media and Freedom of
Expression) and the European Center for Constitatiand Human Rights (ECCHR])led
four criminal complaintsn Germany based on the principle of universakgliction against
high-ranking officialsn Assad’s government.

The series of criminal complaints in Germany and Au stria

Human rights and humanitarian law have been vidlaieall parties to the armed conflict in
Syria. Since the beginning of the conflict, ECCH&s tbeen investigating which violations
have been committed by those involved. Since 2BCLHR has been working with victims,
activists, lawyers and organizations in Germany Bacbpe to secure evidence and document
testimonies.

The conclusion of this research and legal analygiECCHR: the serious violations of human
rights and humanitarian law committed by the Basgthakssad government qualify as crimes
against humanity and war crimes.



On 28 May 2018, ECCHR together with 16 women ana fnem Syria as well as Syrian
lawyers Anwar al-Bunni §yrian Center for Legal Researches & StydB€LRS), Mazen
Darwish Syrian Center for Media and Freedom of Spee&®GM) and the Center for the
Enforcement of Human Rights Internation@EHRI) submitted a criminal complaint to the
prosecutor in Vienna. The criminal complaint addesstorture as a crime against humanity
and war crime in detention facilities run by theai8y Military Intelligence Service, the Air
Force Intelligence Service and the General Intefige Service.

In March 2017 ECCHR and seven torture survivors from Syria adl ws al-Bunni and
Darwish submitted an initial criminal complaint agg six suspects — high-level officials in
the Syrian intelligence service — to the GermaneFadPublic Prosecutor. The claimants are
individuals who were detained in Syrian intelligerservice facilities and who were tortured
or witnessed torture.

In September 2017, a group working with “Caesar,"Swian defector who obtained
thousands of photos of tortured and murdered deairin Syrian government detention
facilities, took legal action byiling together with ECCHR a criminal complairid the
German Federal Prosecutor. The complaint was dadeagainst senior officials from the
Syrian intelligence services and the military pelmoncerning crimes against humanity and
war crimes. A representative of the group provittedlFederal Prosecutor with a set of high-
resolution images and metadata. The “Caesar phptesént a unique insight into the Syrian
government’s machinery of torture and killing undasad.

In November 2017, ECCHR supplemented previous oaimcomplaints and evidence with
two additional complaints directed against highkrag officials from theNational Security
Bureau and Air Force Intelligencas well as the head of thalitary police and the Saydnaya

military prison

The criminal complaints against Syrian senior ligehce and military officials concerning
crimes against humanity and war crimes are paats#gries of legal interventions by ECCHR:
against thearchitects” of the US torture systeset up as part of the “war on terror” (filed in
Germany, France and Spain), against those respenfab torture in Bahrain(filed in
Switzerland and Ireland) and agaiBsitish soldiers for torture during the Iraq w@ubmitted
to the ICC in The Hague).

ECCHR’s activities are aimed at providing legal o for victims and witnesses of arbitrary

arrests, torture and sexual violence. Those redpgerfer human rights violations — the direct

perpetrators and in particular those overseeintesys abuses — in Syria should face the
legal consequences of their actions.

What options does international criminal justice of fer to address human rights
violations in Syria?

Currently there is absolute impunity for such crénie Syria and for the foreseeable future
there is no prospect of prosecutions of perpetsdioked to the Assad government.

The adoption of th®ome Statut@and establishment of the International Criminal€@dCC)

in 2002 made it possible to prosecute certain cak@gmr crimes, crimes against humanity,
and genocide in The Hague. However, this optionuisently not available for the crimes
committed in Syria. The ICC is not authorized tarstin investigation into the crimes, as
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Syria is not a party to the Rome Statute and effoyt the UN Security Council to refer the
case to the court are blocked by Russia and China.

However, the Independent International Commissioim@uiry on the Syrian Arab Republic
(UN Col Syria) was established in August 2011 aindesthen has been gathering evidence
against all parties to the conflict. It works iretheighboring countries of Lebanon, Jordan,
Iraq and Turkey. The information gathered by the Odimmission is crucial for future legal
investigations.

The International, Impartial and Independent Medranto Assist in the Investigation and
Prosecution of those Responsible for the Most 8seriG@rimes under International Law
Committed in the Syrian Arab Republic since Mar€i 2 (1lIM), set up in December 2016,
is tasked with collecting, preserving, and constlity evidence, while also preparing files of
evidence that can be used by prosecutors in indepércriminal proceedings. IlIM has no
power to press charges or issue arrest warrarggedd it looks to national or international
courts to make use of the documented evidence.

What legal avenues are available in Austria to pros  ecute the crimes committed
in Syria?

Certain serious crimes concern the internationahroanity as a whole, and cannot go
unpunished. This is why it falls in part to theiaaal jurisdictions of third party states, like
Austria, to investigate the serious crimes commiiteSyria and to pursue prosecutions.

Section 64 of the Austrian Criminal Codg&tiiafgesetzbuclstGB) makes it possible to apply
Austrian criminal law to human rights violationsnomitted in Syria. The principles of
protection Schutzprinzipand universalityWniversalitatsprinzip apply.

In accordance with international treaties, the Aastjudiciary also has jurisdiction in cases

of torture (Section 321a StGB) and forced disappeaes (Section 321b StGB) and in cases
of genocide, crimes against humanity and war crif@dspter 25 StGB). These crimes were
introduced to Austrian law as part of the implenagion of the Rome Statute.

The introduction of Section 64 of the Austrian Gnal Code and the implementation of the
Rome Statute into national law are aimed at engurin accordance with Austria’s
obligations under international law, that thererawegaps in the prosecution of serious human
rights violations.

What are the legal parameters in Germany?

In Germany the prosecution of international crimmemmitted in Syria is made possible by
the German Code of Crimes against International (@@AIL). The CCAIL came into force
in 2002 to bring German criminal law in line withet standards of international criminal law,
in particular the Rome Statute of the ICC.

The principle of universal jurisdiction enshringdthe CCAIL is the basis for the criminal
prosecution of genocide, crimes against humanitg amr crimes by German judicial
authorities. Under the CCAIL, the German FederdblieuProsecutor may also investigate
crimes committed outside of German territory andardless of the nationality of the
perpetrators or victims.



Since 2011, the Office of the German Federal Pubasecutor, alongside investigations into
individual suspects, has also been examining thatsin in Syria as part of what is known as
structural proceedings, a broader examination togpkit the overall situation in the country.
German authorities have also been gathering andrisgcevidence, but to date this has
focused mostly on low-ranking perpetrators.

ECCHR’s criminal complaints aim to bring about istigations into individuals holding
high-level positions within the Syrian military @lligence services and military police and
ultimately to obtain international arrest warraingsn the German Federal Supreme Court.

In June 2018, it was finally time — at least in @any: German authorities issued an
international arrest warrant for Jamil Hassan, headhe Syrian Air Force Intelligence
Service.

Why are torture survivors and human rights lawyers addressing Syrian crimes
in Austria?

The grave crimes committed in Syria affect the rimdéonal community as a whole and
cannot go unpunished. It thus falls to the autlesiin third states like Austria to pursue
investigations and prosecutions.

Given the provisions of Chapter 25 of the Austriazmminal Code, it is important to create
awareness amongst the Austrian authorities of thigaiion to prosecute for serious human
rights violations in Syria.

The criminal complaint in Austria aims to bring abbanvestigations, arrest warrants and the
filing of charges against those responsible fawterin Syria. All this is important in case any
of the perpetrators is in Austria — whether jusiting or applying for international protection
in the country. Investigations also make it posstblquestion suspects.

Even if the suspects do not travel to Austriasisiill possible to issue international arrest
warrants. In any case the investigations will seéossecure evidence for future prosecutions —
by the International Criminal Court or by a counta third country like Austria. For the
Syrian survivors of torture who now live in Austtilde investigations represent a first step
towards justice. This is an important part of tlfilere to process the personal and collective
trauma suffered.

Who is the target of the criminal complaint filed b y ECCHR and CEHRI in
Austria?

In the Austrian legal system a criminal complag&iway of reporting a crime i.e. criminal
acts that occurred. The task of determining thevaeit suspects then falls to the investigative
authorities — namely the police or the public pooger. Thanks to the long-term research
undertaken by ECCHR, the crimes addressed in timeinal complaint could already be
linked to specific suspects.

The criminal complaint submitted by Syrian tortstevivors as well as ECCHR and CEHRI
addresses the policy of systematic torture in pgsof the Syrian intelligence services and
military police. Systematic torture is classifiesl @ crime against humanity and war crime in
accordance with Sections 321a and 321b of the rns@riminal Code.

4



The criminal complaint identifies officials knowry Imame and other (unnamed) officials of
the Syrian military intelligence service and thei&y government as those who are likely to
bear responsibility for the crimes in question.

What impact will the arrest warrant issued in Germa  ny have?

Arrest warrants against those responsible for syatie repression and torture under Assad
would represent an important signal for surviveedatives of those affected, and those still
detained in the prisons of the Assad government.

The fact that authorities in Germany opened ingasitins focusing on specific suspects and
issued an arrest warrant for Jamil Hassan is amritapt step towards ending impunity in
Syria.

Like Jamil Hassan, most of the high-ranking offiieesponsible for torture and other human
rights violations in Syria still live in the cougtrBut if they were subject to an international

arrest warrant and travelled outside Syria, thayiccbe arrested and extradited. Germany or
Austria could then file charges and open crimimacpedings.

The case of the Chilean dictator Augusto Pinocheinvs that international arrest warrants
against high-profile politicians and military figeg are possible and effective. In 1998, the
Spanish investigative judge Baltasar Garzén issurednternational arrest warrant against
Pinochet for genocide and other crimes. While Riebevas visiting London, he was arrested
by Scotland Yard and his extradition to Spain wazaved by the then Home Secretary Jack
Straw. While the Chilean government negotiated ligabe released on humanitarian grounds,
Pinochet’s arrest in London ultimately triggereldraader process of legal reckoning with the
crimes of the dictatorship in Chile.

Why has ECCHR not yet filed any criminal complaints against President Bashar
al-Assad for human rights violations?

As president and commander-in-chief of the armeadef® of the Syrian Arab Republic,

Bashar al-Assad is at the top of the military chafircommand. He has ultimate command
over the actions of all security and military instions, including the four Syrian intelligence

services, the Ministry of Defense, and the NatioBaturity Bureau. President Assad thus
undoubtedly bears responsibility for their crimes.

As a sitting head of state, however, Assad is dbatlfrom prosecution in third-party
countries. In Germany he is protected by the i@tgonal law concept of immunitgatione
personaeas set out in Section 20(2) of the Courts CorstituAct (GVG) and Section 25 of
the German Basic Law (GG). This means that no aamproceedings can be undertaken
against him at this time. However, as part of iitgestigations, the German Federal Public
Prosecutor is gathering evidence on potential @ifmg Assad. This information could be
used in the future, for instance when he is no dorgyesident, or if he faces charges by the
International Criminal Court (ICC) or a speciabtrnal.

Immunity as provided for in international law alspplies to Assad in Austria. Under
international law, heads of states, heads of gowents and foreign ministers are assigned



special privileges, including total immunity in rinal proceedings while in office as well as
functional immunity afterwards.

When it comes to the core crimes against internatitaw, both functional and personal
immunity are limited. This, however, only appliesthe case of prosecution by the ICC. This
means that prosecution of certain individuals bg #ustrian judiciary is not possible.
Nonetheless investigations should also look inteafls individual criminal liability. The
results of investigations into core crimes couldntibe made available should the Syrian
conflict be the subject of investigation by a spetiibunal or by the ICC.

What do ECCHR and CEHRI want to achieve by submitti ng criminal
complaints?

The primary goal of submitting criminal complaints to initiate further person-specific
investigation (i.e. looking into specific suspeas) to ensure the crimes are subject to legal
scrutiny in a dignified manner.

Since 2011, the German Federal Public Prosecutsr bdeen investigating the crimes
committed in Syria. It was an important first st§even years later, it is time to take the next
steps: the German judiciary should not focus ondamking perpetrators, but should instead
investigate the acts of those officials who beardkierall responsibility for the crimes. Even
though those officials are still in Syria, certateps can be taken, e.g. by issuing international
arrest warrants. To take these steps, the FedakdicHProsecutor and the courts should be
provided with additional resources by the stateer&his a growing need for trained
investigators and improved protection for witnesses

The criminal complaint filed in Austria is aimed iattiating preliminary proceedings in the
case as well as securing evidence, especiallylklect@and secure witness statements given by
torture survivors currently living in Austria. Tlsairvivors and witnesses who live in Austria
should receive appropriate legal support and tla@od to see some measure of justice.

ECCHR and CEHRI hope that the investigation inte tiimes detailed in the various
criminal complaints will lead to the issuing of ¢has and international arrest warrants
against the relevant officials. This would raiseblpu awareness about the human rights
violations in Syria and increase pressure to prasethe crimes through international
criminal justice mechanisms.

What information is the criminal complaint in Austr ia based on?

The criminal complaint is based on testimonies ofngn and men who were imprisoned in
different ‘branches’ (detention facilities) of ti&yrian intelligence service and the military
police, as well as on photographic evidence andafiseciate metadata that was provided by
the group around the former Syrian military pokseployee, “Caesar”.

For years, prisons run by the Syrian intelligeneesise and the Syrian military police have
served as torture centers. The claimants’ testiesoshed light on the crimes of torture that
prisoners have been and continue to be subjected to

Many of the crimes committed in Syria, includingethrimes of torture, have been well
documented through the years by international andi$ human rights groups. Testimonies
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from survivors and witnesses, official documenssyall as pictures of the victims and crime
scenes, considered as a whole, demonstrate theyitien government is responsible for
crimes against humanity and war crimes.

What happens now?

After the arrest warrant issued in Germany ECCH& @BHRI hope for a similar reaction in
Austria and the opening of comprehensive investgat

On the basis of the findings and evidence submitteBCCHR’s criminal complaints and
information from the structural investigation in I@®ny, the prosecutor in Vienna can now
proceed to take action against the relevant officithin the Syrian military intelligence.
ECCHR considers the available evidence (concerthiagdacts of the case and the command
structure in Syria) sufficient in order to identind investigate those responsible for the
grave human rights violation in Syria. These indidals may face international arrest
warrants also in Austria and be sought around thdw
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