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BY STEVEN D. GINSBURG & ANTONY L. SANACORY

IT AIN’T EASY BUILDING GREEN, PART 2:
Sustainable Practices for Sustainable Building
In our 2011 article, we noted that state
and municipal governments and the
federal government are incorporating
requirements that new construction
meet green building or LEED certification requirements.
We stated that deciding what is and
what is not environmentally “superior”
is subjective, and adopting minimum
standards that are both cutting-edge
green and proven over the long term
will be difficult.
And, we encouraged you to take certain
precautions as you navigate evolving
environmental policies, green building
standards, and legal interpretations
from the courts.
In this article, we will discuss construction industry trends that favor continued expansion of green building as well
as developments in the law that indicate
where green building regulations may
ultimately be headed.

Green Is Gaining

Since our article on “It Ain’t Easy Building Green” in
the November/December 2011 issue, a new set of standardized green building codes has been made available to the public.

Even before energy independence
became a matter of national security
during the Presidential election, the
market had already strongly indicated that incorporating green elements
into new construction is increasingly
favored.

Sustainability and energy efficiency have become increasingly entrenched in the
American dialogue; both 2012 U.S. Presidential candidates described energy efficiency as a critical component of an American economic recovery, and an increasing
number of governing bodies offer tax benefits and other incentives for green
building.

McGraw-Hill Construction’s Green Outlook 2011: Green Trends Driving
Growth notes that green building construction starts were up 50% in 20082010, and 25% of all new construction
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activity in 2010 had a green element. According to that report,
owners of green projects reported operating cost savings,
building value increases, ROI improvements, higher occupancy, and higher rents than non-green projects.
McGraw-Hill also predicted the green building market size
to reach $135 billion by 2015, attributing this expansion to
owners’ desires for market differentiation, public awareness
of green construction, and government regulations and
incentives, among other factors.
A U.S. Green Building Council (USGBC) fact sheet states
that LEED is referenced in the specifications for 71% of all
projects valued at $50 million and over,1 and that the best
way to drive down energy consumption is by building more
efficient buildings (which account for 41% of all energy consumption in the U.S., compared to industrial and transportation, which account for 30% and 29%, respectively).
Ernst & Young conducted a study of 272 sustainability executives in 24 industry sectors who are employed by companies generating revenue greater than $1 billion and reported
that sustainability programs and reporting receive increasing
attention and focus from the most senior leadership of the
largest companies. For example:

• 76% of survey respondents anticipate natural resource
shortages will affect their core business objectives over
the next 3-5 years

• 65% of respondents stated their CFO has become
involved in sustainability

Def ining
What Is Green
Green
Ideological;
reduces use of natural
resources and fossil fuels.

Sustainable
Focuses on renewable
construction materials
and energy sources.

High
Performance
Measures economic
output and can include
building performance
or tenant performance.
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• 66% reported an increase of inquiries over
the past 12 months from shareholders and
investors about sustainability-related issues2
As you can see, there is a pervasive and continuing sentiment that energy efficiency can be part of a solution to
economic, geopolitical, and environmental problems (among
others). Environmental sustainability and occupant health
and safety are increasingly perceived as within a responsible
corporation’s domain, and these perceptions do not appear
to be changing any time soon.

That Lingering Problem of Quantifying
Benefits of Green Building

the

On October 24, 2012, USA Today asked the USGBC, “In U.S.
building industry, is it too easy to be green?”3 USA Today
stated that more than 200 governing bodies in the U.S. now
require LEED certification for new public buildings and a
similar number award tax breaks or other incentives for
LEED certification. However, the article went on to indict
the points-based LEED green building system:
Across the United States, the Green Building
Council has helped thousands of developers win
tax breaks and grants, charge higher rents, exceed
local building restrictions and get expedited permitting by certifying them as “green” under a system
that often rewards minor, low-cost steps that have
little or no proven environmental benefit, a USA
TODAY analysis has found. (emphasis added)
[D]esigners target the easiest and cheapest green
points…Nearly every design team has won a point
for including someone who has passed a LEED
exam…
More than 6,000 buildings got credit for using structural steel or concrete, common building materials
that the council considers green because they are
made from recycled material. Points also have gone
to universities that offer a course on green building,
to employers that give workers a video-game room
and fitness center and to builders for installing a
modern fire-alarm system that “minimizes stresses
on the firefighters,” council records show.4
At first blush, these accusations seem directly at odds with
McGraw-Hill’s much rosier assessment of green performance in Green Outlook 2011, which states that higher
energy prices are driving corporate leaders, building owners, tenants, and design professionals to seek more green
building opportunities. However, the McGraw-Hill report
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. . . there is a pervasive and continuing sentiment
that energy efficiency can be part of a
solution to economic, geopolitical, and environmental
problems . . . and these perceptions do not
appear to be changing any time soon.
does not provide hard data comparing performance of green
vs. non-green buildings, and instead places a greater emphasis on industry stakeholders’ perceptions. We expect this
data gap to eventually disappear.
Criteria in determining whether something is green still
contain subjective elements. According to the Sustainable
Buildings Industry Council, “Green Building” has been
defined as:
…a mode of thinking and acting responsibly.
A sustainable building is one in which the site,
design, construction, occupancy, maintenance, and
deconstruction of the building are accounted for
in ways that promote energy, water, and material
efficiencies, while providing healthy, productive,
and comfortable indoor environments and longterm benefits to owners, occupants, and society as
a whole. (emphasis added)
According to the USGBC, “LEED” is:
…verification that a building, home or community [that] was designed and built using strategies aimed at achieving high performance in
key areas of human and environmental health:
sustainable site development, water savings, energy
efficiency, materials selection and indoor environmental quality. (emphasis added)
This is where the debate lies: Advocates of green building
are quite open that “green” standards do not always provide
easily quantifiable energy cost savings or positive environmental impact; however, critics question if it should be a
“standard” at all.
To date, USGBC has managed to walk a fine line of simultaneously claiming and downplaying quantifiable benefits of
LEED. Even though USA Today pointed out the enormity
of government requirements and incentives tied to green
building and LEED, within hours after the article became

available, USGBC’s President and CEO Rick Fedrizzi argued
that green building is voluntary, evolving, and with broad
consensus:
LEED is not and never will be a tool for mandatory
regulation; it is a voluntary, market-based green
building program…
LEED isn’t perfect, but it is always improving. The
program is developed by technical committees of
the highest caliber and any changes to LEED are
commented on by the public and must be approved
through a democratic ballot process open to all
USGBC members…
We develop LEED using a consensus-driven process, and while the rate of change may not be
fast enough for some who would like to see more
requirements, that process allows us to work with
the building industry to find the sweet spot that
ultimately becomes the LEED rating system. We
think we will have more success with the industry’s
help than without it.5

The Green “Standard” &

the

U.S. Constitution

How does a jurisdiction even begin to codify “a mode of
thinking” and “strategies aimed at achieving high performance”? As one commentator has noted in the context of
allocating green responsibilities in contract documents:
Most would agree that achieving sustainability is
something more than adding a few features that
marginally lower a building’s environmental impact.
Nevertheless, there is no consensus as to when
enough “green” features have been added so that
a project is recognized as sustainably designed and
constructed. The current wave of experimentation
in the industry continues to define what will soon
hopefully become minimum requirements that, in
turn, will evolve into best practices of sustainable
development.6
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The ICC’s IgCC
Green construction leadership has not shied away from
the challenge of creating a more traditional green building
code. In March 2012, the International Code Council (ICC)
released its 2012 International Green Construction Code
(IgCC) that was developed in association with the American
Institute of Architects (AIA) and American Society for
Testing and Materials (ASTM) International.
The IgCC has received endorsements from a number of
other organizations at the forefront of high performance and
green building, including the American Society of Heating,
Refrigerating and Air Conditioning Engineers (ASHRAE);
the USGBC; and the Illuminating Engineering Society of
North America (IES).
According to the ICC, “[u]nlike USGBC’s highly successful
LEED programs, the IgCC was conceived and written with
the intent to be adopted on a mandatory basis.”7 Recall that a
number of jurisdictions have incorporated LEED ratings into
their building requirements or tax incentives, even though
LEED is a points-based system that involves a fair degree of
judgment by the design team – not by a standardized, minimum set of requirements.

to compliance.” It purports to offer “‘jurisdictional requirement’ options that can be customized to fit the needs of a
local community.” In other words, the IgCC is intended to be
a building code, whereas LEED is not.

Challenging Case Law
As the green sector presses forward, a developing body of
case law determines when green building codes can withstand constitutional scrutiny, and challengers to green codes
may have an uphill battle.
A pair of cases that we discussed in our 2011 article look
at whether local green ordinances are preempted by the
Energy Policy and Conservation Act of 1975 (the EPCA),
and a decision recently entered by the Ninth Circuit Court
of Appeals is adding to that body of law in interesting ways.
The EPCA requires, among other things, nationwide energy
standards for certain residential appliances.

The ICC tells us that IgCC is not a rating system or intended
to replace them: “The IgCC is the first model code to include
sustainability measures for the entire construction project
and its site – from design through construction, certificate of
occupancy and beyond.”

In Air Conditioning, Heating and Refrigeration Institute
v. City of Albuquerque (2008 WL 5586316 (D.N.M. 2008)),
the court struck down a city ordinance that imposed a
penalty for not using certain appliances that exceed federal
efficiency standards. That court held that the federal government’s exercise of jurisdiction over that area of the law
could not be regulated more stringently by local ordinances
without running afoul of Article VI, Paragraph 2 of the U.S.
Constitution, known as the Supremacy Clause.

The goal behind the new code is to “make buildings more
efficient, reduce waste, and have a positive impact on
health, safety and community welfare;”8,9 establish minimum green requirements for buildings; and complement
voluntary rating systems, which may extend beyond the
baseline of the IgCC. “The code acts as an overlay to the
existing set of International Codes, including provisions
of the International Energy Conservation Code and
ICC-700, the National Green Building Standard, and
incorporates ASHRAE Standard 189.1 as an alternate path

A few years later, in Building Industry Association
of Washington v. Washington State Building Council
(2011 WL 485895 (W.D. Wash.)), the Western District of
Washington upheld a similar code on the basis that the
Washington code created a compliance path (i.e., overall
energy reductions as opposed to specific appliance-by-appliance reductions) that could be attained through employing
other efficiency measures that would reduce overall energy
usage. The Ninth Circuit recently affirmed the decision in
the Washington case based on this distinction.10
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Thus, on this constitutional issue of whether EPCA precludes energy efficiency green building codes, a fine line
has been drawn: Local ordinances cannot preclude use of
appliances that meet EPCA requirements or require higher
standards of energy efficiency. But, local ordinances can
prescribe minimum levels of building performance as long as
federally approved appliances can be incorporated into the
structure. Building code authors undoubtedly will observe
these cases, and any other subsequent building code challenges based on preemption by the EPCA.

Local Government Authority
At some point, another constitutional challenge will emerge:
Under what authority do local governments have the right
to require landowners to build in accordance with “a mode
of thinking” or “strategies aimed at achieving high performance” as opposed to objective criteria?
The answer to this question is not an easy one. It pits a
long-standing reverence in this country for substantive due
process against a long-standing court deference to a jurisdiction’s governance over its local zoning and land use laws.
Courts do not overturn land use regulations easily.
Because of their unusual process, LEED-based statutes could
be easier targets for constitutional challenges. However,
given the judiciary’s long-standing reluctance to intervene
in land use regulations, a challenger to a green code such as
IgCC on due process grounds will need to show more than
the fact that the codes do not always yield positive environmental results. In most cases, courts will leave those issues
to the jurisdictions to decide for themselves.

Seeing Green
We expect a gradual progression toward more consensus and
further development of standards that increase efficiency
and enhance occupant comfort and health.
And, just as standards will be developed and worked into building codes, we expect that green building contract provisions
will continue to solidify (e.g., ConsensusDocs has released
its initial contract form provision ConsensusDocs 310 Green
Building Addendum). However, the question of how to best
allocate risk in green projects also continues to evolve. n

3. Frank, Thomas. “In U.S. building industry, is it too easy to be green?”
www.usatoday.com/story/news/nation/2012/10/24/green-building-leedcertification/1650517.
4. Id.
5. “USGBC Statement in Response to USA Today News Article,” October 24,
2012, new.usgbc.org/articles/usgbc-statement-response-usa-today-newsarticle.
6. “Emerging Standards of Care for Sustainable Design & Construction,”
Journal of the American College of Construction Lawyers, Vol. 5, No. 1,
2011.
7. “An Overview of the 2012 International Green Construction Code,”
International Code Council, available at www.iccsafe.org/cs/IGCC/
Documents/Media/2012_IgCC-Overview.pps.
8. www.iccsafe.org/cs/IGCC/Pages/default.aspx.
9. The IgCC creates a regulatory framework for new and existing buildings. It does not apply to IRC Buildings, R-3 Occupancies, and R-2 and
R-4 Occupancies four stories or less in height. The IgCC is currently
adopted in Maryland; Rhode Island; Oregon; Richland, WA; Keene, NH;
Ft. Collins, CO; Kayenta Township, AZ; Boynton Beach, FL; Phoenix, AZ;
and Scottsdale, AZ.
10. Building Industry Association of Washington v. Washington State
Building Code Council, 683 F.3d 1114 (9th Cir. 2012).

STEVEN D. GINSBURG is a Partner at Duane Morris, LLP
in Atlanta, GA. He focuses his practice on construction
and commercial litigation and matters involving agreements governed by the UCC in Georgia, Florida, and
New York.
Steven has lectured on and published numerous construction-related topics. A member of CFMA’s Georgia
chapter and prior author for CFMA Building Profits,
Steven earned his JD from the University of Miami School
of Law. He is also a licensed GC in Florida.
Phone: 404-253-6912
E-Mail: sdginsburg@duanemorris.com
Website: www.duanemorris.com
ANTONY L. SANACORY is a Partner at Duane Morris,
LLP in Atlanta, GA. Tony has handled numerous construction disputes for owners, GCs, subcontractors, and suppliers in a number of different venues.

1. USGBC Green Building Facts. www.usgbc.org/ShowFile.aspx?
DocumentID=18693.

Tony is a frequent author for CFMA Building Profits and
current secretary of CFMA’s Georgia Chapter as well
as chair of its Education Committee. He received his
BA from The Pennsylvania State University and his JD
from Duke University. A veteran of the U.S. Army, Tony
received commendations for his service in Korea and
Kuwait.

2. “Six growing trends in corporate sustainability,” EYGM Limited, 2012.
www.ey.com/US/en/Services/Specialty-Services/Climate-Changeand-Sustainability-Services/Six-growing-trends-in-corporatesustainability_overview.

Phone: 404-253-6939
E-Mail: asanacory@duanemorris.com
Website: www.duanemorris.com

Endnotes:

January/February 2013 CFMA Building Profits

