
Claimant had two workplace accidents with
injuries to the right eye and back. He was
awarded benefits by judgment on February
14, 2001. Twenty years later in 2021, he
filed a motion for penalties and attorney’s
fees for various instances in which he
alleged the employer failed to properly
and/or promptly pay indemnity and medical
benefits. 
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THE RIGHT TO
PENALTIES DOES
NOT VEST AT THE
TIME OF
ACCIDENT
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He argued that these violations commenced as early as 2012. The judge ruled
in claimant’s favor, awarding $8,000 in penalties and $8,500 in attorney’s
fees. Claimant appealed on grounds that penalties should not have been
capped at $8,000 and that the attorney fee award was too low. Claimant
argued he had a vested right to penalties and attorney’s fees per the law that
existed at the time of the accidents in 1997, as opposed to the law since 2003
capping penalties at $8,000. The Third Circuit Court of Appeal reiterated a
prior ruling holding that "the provisions of the statute in effect at the time of
the withholding of benefits controls the award of penalties and attorney’s
fees”, because the right to penalties does not arise at the time of injury.
Senegal v. Kerrville Tours, Inc., 2020-260 (La. App. 3 Cir. 11/16/22).

Claimant worked 42 years at a paper mill.  After his retirement in 2017,
Claimant filed suit for benefits on due to hearing loss. Claimant’s doctor
stated claimant had occupationally induced hearing loss and was restricted
to NIOSH compliant environments.  Claimant demanded medical benefits to
include hearing aids and audiograms, vocational rehabilitation and SEB.  The
employer did not dispute the hearing loss was occupationally induced, but
instead disputed that SEB is owed when the claimant admitted his retirement
was an independent decision and not because of the hearing loss.  The court
ruled in claimant’s favor. The court further noted that the employer never
offered a modified position nor vocational rehabilitation services.  Because
employee retired, the SEB award was limited to 104 weeks per statute.
 Finally, Claimant was awarded penalties of $8,000 and $15,000 in attorney’s
fees. On appeal, the Third Circuit affirmed the award, rejecting the defense
argument that SEB was not owed because the paper mill was in fact NIOSH
compliant at the time of the awarded 104 weeks of SEB entitlement in 2018-
2020.  The court held that the SEB statute did not place that burden on the
Claimant, and further that the employer never presented a job offer when the
SEB claim was made.  It is not clear whether the ruling would have been
different.  Lyman Smith v. Packaging Corp. of America, (La. App. 3 Cir.
11/30/22).

CLAIMANT GETS SEB EVEN AFTER RETIRING FOR

REASONS UNRELATEDTO THE WORK INJURY



Claimant allegedly began to feel hot and dizzy and was “blinded” at work,
causing him to fall to the ground on his right shoulder. He was able to pull
himself on a chair, after which co-employees found him and took him to the
work site nurse.  He was then taken to the hospital ER, where he presented
with elevated blood pressure of 208 over 102, elevated blood sugar, dizziness,
headache, chest pain, nausea, vomiting, back pain, neck pain, and impaired
vision.  Employer disputed the claim because Claimant failed to report any fall
until over two weeks later, and because a co-employee affirmatively reported
that Claimant did not fall but rather “stumble” and grab a chair.  Claimant
alleged he did not remember anything about the accident, did not remember
speaking to a site nurse, and only remembered waking up in the emergency
room. Claimant’s wife did provide self-serving testimony that her husband
reported a fall the day after the accident, but did not want to report it because
he wanted to go back to work.  Despite his lack of memory of any fall, the trial
court found that Claimant met his burden of proving the accident.  The court
found the Claimant to be credible, although perhaps confused due to his
condition.  The court held that Claimant’s headaches were the result of him
having hit the floor, and that his high blood pressure and high sugar resulted
in his inability to be completely coherent on the day of the accident.  On
appeal, the 1st Circuit Court of Appeal affirmed the ruling, noting that an
employee should not be barred from recovery because he did not realize or
diagnose the full extent of his injury immediately after it happened. Rabadan v.
Turner Industries, 22-0442 (La. App. 1st Cir. 11/04/22). 

CLAIMANT PROVED AN ACCIDENT
OCCURRED DESPITE NO MEMORY OF IT



Claimant alleged that he hurt his back in a work accident in July of 2019 when
he was picking up helium tanks from a customer. When no benefits were paid,
he filed suit two weeks later.  The employer’s defenses were that no accident
occurred and that Claimant was guilty of fraud.  After trial judgment
dismissing the suit on grounds that Claimant failed to prove an accident, he
appealed.  The court of appeal affirmed the denial of the claim noting the
following evidence.  Claimant stated that he was supposed to be picking up
one helium tank at the time of the injury, when the delivery ticket and
supervisor testimony for that day showed that Claimant was to pick up 13
helium tanks.  Claimant was wrong about the color of the helium tank at issue,
stating it was brownish when in fact it was yellow.  Claimant stated that he
was assisted by one of the customer’s employees, despite it being against the
Employer’s policies to obtain assistance from nonemployees. And, Claimant
falsely stated that the customer signed the delivery ticket, when in fact it was
not signed by anyone.  Additionally, the court noted that Claimant had two
prior work injuries, both of which were properly reported. No report was
completed on this occasion.  Finally, medical records revealed that Claimant
saw his doctor one day after the alleged accident for “a recheck of low back
pain”, and denied any trauma or injury.  Demarest v. NI Welding Supply, LLC,
22-231 (La. App. 3 Cir. 11/9/22).

CLAIMANT FAILED TO PROVE
UNWITNESSED ACCIDENT
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