
In Michael Cane, et al vs. Charles O’Brien, et
al, Doc. No.: C-679294, a recent jury trial in
front of Judge Donald Johnson of the 19th
Judicial District Court, TWPD represented
United Services Automobile Association and
its insured arising out of a motor vehicle
accident that occurred on October 23, 2018.
In that accident, Plaintiffs struck a deer that
entered the roadway resulting in a six
vehicle accident. Plaintiffs filed suit against
USAA’s insured, who struck them in the rear
and forced them into a wooded median. 
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TWPD PREVAILS ON

EMERGENCY WRIT

SETTING UP POSITIVE

JURY VERDICT

November 2022



Even though there was extensive testimony concerning the deer and
the emergent circumstances of the event, the trial court granted the
plaintiffs’ Motion for Directed Verdict on the affirmative defenses of
force majeur and sudden emergency. Despite this ruling, the jury still
only found USAA’s insured 29% at fault for the accident. 

Also at issue was the trial court’s ruling that the plaintiffs could
address the fact that USAA’s insured consumed a glass or two of wine
hours prior to the accident, even though the plaintiffs were without an
expert to opine on the subject. TWPD filed an emergency writ with
the First Circuit. This emergency writ was granted and the trial
court’s ruling was overturned. The First Circuit held that the
consumption of alcohol hours before the accident was not relevant
and ruled that the plaintiffs were prevented from addressing this
issue in front of the jury. 

Attorney Spotlight

Marvin H. Olinde
Marvin H. Olinde was born and raised in New Iberia,
Louisiana, where she attended and graduated from
Mt. Carmel High School in 1970 and from Louisiana
State University in 1974, with a Bachelor of Science in
business administration. She received her Juris
Doctorate from Southern University Law Center in
1978, where she was a member of the Law Review.
She was admitted to practice in Louisiana in 1978.
After law school, she worked as an assistant attorney
general for the state of Louisiana and then as an
assistant district attorney for East Baton Rouge Parish.
For the past 20 years, she worked as a trial attorney
and managing attorney for Liberty Mutual Insurance
Group. She is certified by the National Institute of Trial
Advocacy. She has extensive civil and criminal trial
experience. Marvin is a partner with the firm, and her
current areas of practice include property and casualty
defense and trucking.



In Bittola v. Harmon , 2022 CW 0662 (La. App. 1 Cir. 09/12/22), the
First Circuit recently reversed the trial court and granted plaintiff's
motion in limine regarding Wilson C. Hayes, PhD, a biomechanical
expert. The First Circuit found that Dr. Hayes did not interview the
plaintiffs; did not know the plaintiffs' body positions at the time of
the accident; did not inspect the actual vehicles involved in the
collision; did not speak to a damage appraiser; and calculated the
impact of the collision on the plaintiffs' bodies based in part on
photographs, vehicle repair estimates, and descriptions of the
accident by the parties. While he did refer to photographs of the
plaintiffs' vehicle, he did not have any photographs of the defendants'
vehicle. Dr. Hayes also failed to review the deposition testimony of
any of the doctors who treated or examined the plaintiffs. As a result,
the First Circuit held Dr. Hayes’ testimony is more prejudicial than
probative, as it could lead the jury to reach improper conclusions of
fact based on these assumptions.

BIOMECHANICAL EXPERT WAS

PREVENTED FROM OFFERING

EXPERT TESTIMONY… AGAIN

https://compquantum.com/expertdocs/?expert=2750


This ruling is consistent with many of the recent decisions on this topic. The
Louisiana Supreme Court upheld the exclusion of a biomechanical expert in
the matter of Blair v. Coney, 2019-00795 La. 4/3/20, 2, 2020 WL 1675992 (La.,
2020). In that case, the defense sought to introduce the expert testimony of Dr.
Charles Bain related to a rear-end collision. Dr. Bain, an imminently qualified
biomechanical expert, calculated the forces in the collision in that case and
rendered an opinion that he did not believe such a collision could cause serious
or long lasting injuries. The Supreme Court excluded the testimony of Dr. Bain
because he did not interview the plaintiff, did not know the plaintiff’s body
position at the time of the accident, did not inspect the actual vehicles
involved in the collision, did not speak to the damage appraiser, and instead
calculated the impact of the collision on plaintiff's body based in part on
photographs, vehicle repair estimates, and descriptions of the accident by the
parties. See also Foster v. Rosas, 2012-1218 (La. App. 1 Cir. 3/22/13), 2013 WL
1189326, *2 (FN5)(The First Circuit stated that experts in the broad category
of “biomechanics” come perilously close to usurping the province of the fact-
finder when they predict and opine as to whether spinal injuries will occur in
particular collisions, but the Court saved “for another day the broader question
of whether such testimony should be allowed at all, absent some legislative
determination regarding same is improper and should be excluded on this
basis alone.”); Friedley v. Pulido, 2021-00270 (La. 4/13/21), 313 So.3d 1220, 1221
(The Louisiana Supreme Court denied writs concerning an expert in accident
reconstruction and crash biomechanics. However, Justice Genovese provided a
list of reasons why the expert’s testimony should have been stricken: 1. He did
not inspect the vehicles or the trailer involved in the accident; 2. He did not
investigate the scene; 3. He did not reconstruct the accident; 4. He did not have
a copy of the defendants’ accident reconstruction expert report when he wrote
his report; 5. He did not perform a simulation of the accident; 6. He did not
perform an independent calculation of peak acceleration; 7. He did not speak
to the defendant driver or review his deposition testimony; 8. He did not read
the injured plaintiff's deposition testimony; 9. He did not review any of the
treating physicians’ deposition testimony; and 10. He did not review all of the
injured plaintiff's medical records.); and Godchaux v. Peerless Ins. Co., 2013-
1083 (La. App. 3 Cir. 6/4/14), 140 So.3d 817 (The Third Circuit specifically held
that the trial court should have excluded the trial testimony (and other
evidence) of an offered “expert” when the expert had reviewed the accident
report, photographs, repair estimates and medical records, but did not: 1. speak
to plaintiff’s physicians; 2. take any measurements; 3. inspect the vehicles; or 4.
recreate the accident.). 



In LaCaze v. Walmart Stores, Inc., 3:20-cv-00696 (USDC-MDLA 09/13/22),
Judge deGravelles of the Middle District of Louisiana granted the
defendant's motion for summary judgment on a trip and fall claim. He
concluded that the “1-1/2 inch elevation difference between the parking
lot and crosswalk did not, under all the surrounding circumstances, pose
an unreasonable risk of harm. The utility of the parking lot, and especially
the crosswalk, was high. The likelihood and magnitude of harm was low,
and the condition in question was open and obvious. The cost of
correcting all such deficiencies in the parking lot would be high. And
while Plaintiff was certainly engaged in normal, utilitarian, and non-
dangerous conduct as she returned the expired cookies to the store, all the
factors considered together weigh heavily in support of the Court’s
conclusion that the injury-causing condition did not present an
unreasonable risk of harm.” This ruling is consistent courts have handled
parking lot cracks. See Chambers v. Vill. of Moreauville, 2011-0898 (La.
01/24/12), 85 So.3d 593 (“Louisiana jurisprudence has consistently held
that a one-and-one half inch deviation does not generally present an
unreasonable risk of harm.”); Reed v. Wal-Mart Stores, 97-1174 (La.
03/04/98), 708 So.2d 362 (height variance of one-fourth to one-half inch
between concrete blocks in parking lot did not present an unreasonable
risk of harm); and Boyle v. Board of Sup'rs, Louisiana State University, 96-
1158 (La. 01/14/97), 685 So.2d 1080 (depression of up to one inch in a
sidewalk did not pose unreasonable risk of harm). 

SMALL CRACKS IN LOUISIANA

PARKING LOTS ARE NOT

UNREASONABLY DANGEROUS 



In Francis v. Travelers Property Casualty Company of America, 2022-
124 c/w 2021-816 (La. App. 3 Cir. 09/28/22) , the Third Circuit, in
ruling on Cross-Motions for Summary Judgment, recently held that
UM Coverage was not properly waived. Plaintiff filed a Motion for
Partial Summary Judgment asserting that the defendant’s $3 million
policy provided UM coverage for his injuries due to Travelers’ failure
to obtain a valid UM rejection form. The plaintiff noted that the UM
selection form corresponding to the “10/31/18 to 10/31/19” policy year
bore the signature of the defendant’s Vice-President of Risk
Management in Insurance. However, the plaintiff noted that the Vice-
President’s initials were missing from the form, which instead
included a check mark by the selection box for a waiver of coverage.
Realizing that the UM rejection form was invalid, the defendants
attempted to rely on a prior UM Waiver, which was properly
completed. However, the Third Circuit, relying on Baack v. McIntosh ,
2020-C-01054 c/w 2020-C-01117 (La. 06/30/21), 333 So.3d 1206,
determined that the defendant could not rely on a prior UM rejection
form and affirmed the trial court’s ruling.

UM REJECTION FORMS –

A $3 MILLION MISTAKE



The success we have seen is because of the
way we built our practice. It’s about more than

routine strategies. It’s about creative
resolutions to difficult legal questions. It’s

about how we treat our clients and each other
and how we work together to build the best
possible defense for every single case. It's

PRACTICE, 
MADE PERFECT
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