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TWPD WINS DISMISSAL OF

WRONGFUL DEATH SUIT

AGAINST NURSING FACILITY

Ginny Deliman recently secured dismissal with
prejudice for TWPD’s client, a state-operated skilled
nursing facility, in a wrongful death lawsuit. In that
case, the plaintiff alleged the nursing facility’s staff
negligently handled and dropped the resident,
resulting in a fractured hip and, ultimately, his death.
The plaintiff sought wrongful death damages in this
claim that was governed by the Mississippi Tort
Claims Act.

The lawsuit was timely filed, with at least ninety
days remaining under the statute of limitations.
However, the plaintiff failed to serve process on
Mississippi’s Attorney General, which is mandatory
to effect service of process and establish jurisdiction
over the state agency. Instead, service of process was
attempted by serving the facility’s director. 
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The plaintiff had notice of the insufficiency of process issue, which was
properly asserted as a defense in the defendant’s answer to the complaint.
However, the plaintiff made no attempt to cure the defective process during
the time remaining before expiration of the statute of limitations.

In the hearing on the motion, the plaintiff admitted the failure of service of
process, but attempted to avoid dismissal by arguing that the defendant had
waived the defense. To establish waiver of a defense under Mississippi law
requires unreasonable delay in pursuing the defense, combined with active
participation in the litigation. TWPD demonstrated that less than six months
had elapsed from the date of its answer to the date of its motion, a far shorter
delay in comparison with other cases in which waiver has been found. Further,
there was no showing of any intent to actively litigate by the defendant – e.g.,
participation in written discovery, depositions, or motion practice – to support
a finding of waiver. The Court rejected the plaintiff’s waiver argument and
dismissed the case with prejudice.

Assertion of this jurisdictional defense by TWPD and early pursuit of the
dispositive motion resulted in termination of the litigation and shielded
TWPD’s client from exposure for significant damages.

Attorney Spotlight

Katelyn Pearson
Katie was born and raised in Brandon,
Mississippi. Her competitive nature manifested
itself early in life when she began playing
soccer. Her work ethic earned her a scholarship
to the University of Montevallo where she
excelled on the women’s soccer team and
earned a Bachelor’s Degree in both History and
Political Science. Katie continued her hard work
off the field, excelling to the top of her class and
earning a full academic scholarship for the
remainder of her law school education. While at
MC Law, Katie was a senior member of the Law
Review, and graduated summa cum laude in
2021. Since then, Katie has focused her practice
primarily on the defense of workers’
compensation and general liability matters. 
 Outside of the office, Katie enjoys traveling and
spending time with family, friends, and her two
dogs, Rey and Annie.



In nearly every case, clients faced with claims must make decisions, based on
the defense counsel’s advice, on what actions to take and what defense
strategies will be worth the expense. In some cases, there may be lingering
doubt whether the defense strategies invested in will pay off. However, the
defense strategy to obtain an independent medical evaluation (“IME”) is often
effective in swaying the jury and reducing damages awards, as demonstrated
in a recent case. 

On January 11, 2022, a case was presented to a jury in DeSoto County,
Mississippi on the liability of a plaintiff’s own insurer for her on-going medical
treatment following a motor vehicle accident. The plaintiff was traveling
through Southaven, Mississippi when an uninsured phantom motorist
carelessly entered her lane and sideswiped her vehicle. The careless driver was
never identified and the plaintiff pursued a claim for damages under her
uninsured motorist coverage. 

Thereafter, the plaintiff treated for on-going headaches, with medical expenses
exceeding $45,000. However, the defendant discovered that the plaintiff had a
history of headaches preceding the accident. The plaintiff argued her condition
was aggravated by the accident. 

As part of the defense strategy, an IME was obtained. The defendant’s
physician opined that there was only an “abbreviated exacerbation” of the pre-
existing condition and that the majority of the on-going care was unrelated to
the collision. Based on the favorable opinion of the defendant’s physician, the
jury rendered a unanimous verdict for the UM carrier, awarding the plaintiff
zero in damages. 

In that case, the defendant’s decision to invest in an IME paid off. Plunkett v.
Auto-Owners Insurance, 17-27 (DeSoto County, MS 2022).  

Rule 35 of Mississippi’s Rules of Civil Procedure allows the court to order a
party, whose mental or physical condition is in controversy, to submit to a
mental or physical examination on motion and at the expense of the opposing
party.      

JURY TRIALS IN MISSISSIPPI

AND THE EFFICIENCY OF AN IME



The success we have seen is because of the
way we built our practice. It’s about more than

routine strategies. It’s about creative
resolutions to difficult legal questions. It’s

about how we treat our clients and each other
and how we work together to build the best
possible defense for every single case. It's
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