
The primary dispute in this claim was
whether claimant’s neck injury was caused by
the work accident. Claimant was injured on
October 4, 1993 attempting to lift a heavy
piece of iron. There was no dispute that
claimant sustained a low back injury, and the
employer instituted benefits. The first
documented complaint regarding neck pain
was on June 29, 1994. In an MRI performed
around that time, claimant’s doctor noted
there was no evidence of disc herniation,
spinal canal stenosis, or cord compression
within the cervical spine. 
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COURT REJECTS NECK

INJURY CLAIM IN WHICH

COMPLAINTS FIRST

AROSE EIGHT MONTHS

AFTER THE ACCIDENT
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A cervical myelogram and CT scan performed in February of 1995 were normal.
An additional cervical MRI was performed in 2000 and the doctor opined the
examination of the cervical spine was grossly within normal limits. Neck
complaints and treatment continued in the 2000s, but no doctor related the injury
to the 1993 work accident. On November 19, 2019, claimant requested approval of
another cervical MRI in connection with his continued complaints of neck pain.
The employer denied the request on grounds that claimant’s neck injury was not a
compensable injury, and suit was filed. The only doctors who related the neck pain
to the 1993 accident were the doctors who were treating claimant shortly before
suit was filed. The trial court found that claimant failed to carry his burden to
establish that his neck condition were caused, aggravated or accelerated by the
October 4, 1993 accident. In reasons for judgment, the compensation judge held
that the opinions of claimant’s current treating doctors were less credible than the
many physicians who treated claimant within the first fourteen years after the
accident. The appeal court affirmed the dismissal of the claim. Mendez v. Transit
Management of Southeast Louisiana, Inc., 21-228 (La. App. 5 Cir. 12/22/21).

Attorney Spotlight

Scott Cowart
“The best claim is a closed claim.”

Scott has committed over 29 years finding the most 
efficient and cost-effective ways to close claims for his 
employer and insurance company clients, whether the 
claim involves a work-related injury, an auto accident, 
an alleged wrongful termination, or subrogation. 
Sometimes the best option is reaching a favorable 
compromise, and other times it is proving in court that 
his client owes nothing. Whatever the case, Scott’s 
creative and proactive approach to resolving disputes 
gets the job done. Experience, creativity, and 
efficiency; it is what Scott will bring to your case every 
time.



On July 30, 2017, claimant allegedly sustained injuries in an altercation

involving a patient while on duty as an EMT. He reported the incident on

August 2, 2017. He was told to submit an incident report and get a drug

screen that same day, August 2. On August 22, the employer learned that

claimant tested positive for barbiturates and butalbital from the drug screen

administered on August 2. The employer contacted claimant and asked for

an explanation for the positive drug screen. He responded that because of

severe pain he went to the ER on August 1, and he took one of his wife’s

prescribed fioricet tablets the night before he provided a drug screen on

August 2. Employer later discovered that claimant was undergoing separate

treatment for opioid addiction, and failed a random screen administered by

his addiction doctor on August 1. The employer terminated claimant’s

employment having determined that he had violated its drug-free workplace

policy, which he had signed when he was hired, by taking the drugs that had

not been prescribed for him. Claimant filed suit alleging that he was

terminated in retaliation for submitting a claim for workers’ compensation, in

violation of La. R.S. 23:1361, and for intentional infliction of emotional

distress. The employer filed for summary judgment on grounds that claimant

was fired solely for violating the drug-free workplace policy. The court

granted summary judgment. A key piece of evidence was claimant’s

deposition testimony in which he acknowledged that he did not believe that

he was retaliated against for making a workers’ compensation claim. The

only other evidence submitted by claimant was a doctor’s recommendation

that he needed an MRI and referral to a spine surgeon, which was submitted

in support of his argument that the termination was due to potentially

needing surgery. The court of appeal affirmed the trial court’s dismissal of

the suit. Dufrene v. Northshore EMS, LLC, 2021-0685 (La. App. 1 Cir.

12/22/21).

COURT REJECTS RETALIATORY DISCHARGE CLAIM



Claimant allegedly sustained injuries in a work-related automobile accident

on February 3, 2015 in North Dakota. Claimant was subsequently involved in

a non-work related automobile accident in Mississippi on April 16, 2016, for

which he entered into a $25,000 settlement agreement on June 21, 2016

without obtaining consent of his Employer. In original litigation regarding

whether claimant had forfeited benefits, the court of appeal held that by

entering into the settlement agreement without employer’s consent, claimant

only forfeited his right to compensation benefits that accrued after the

second accident, and thus claimant was entitled to past due benefits due up

to the date of the settlement that exceeded the credit from the settlement.

However, the employer tendered to claimant an amount representing

benefits due only through April 16, 2016, the date of the accident, not the

date of the settlement, on grounds that the date of settlement must have

been an error in the judgment. Claimant filed a Motion to Enforce Judgment,

which was granted. On appeal, the employer contended that the Motion to

Enforce was granted in error because the Judgment had already been

honored with payment up to the date of the second accident. The court of

appeal held that the future compensation that an injured claimant forfeits

for failing to obtain consent to settle are only the benefits that became

payable after the compromise, and thus affirmed the judgment. McCallon v.

Key Energy Services, 2020-634 (La. App. 3 Cir. 12/15/21).

FORFEITURE OF BENEFITS FOR LACK OF CONSENT

TO SETTLE 3RD PARTY SUIT APPLIES ONLY TO

BENEFITS DUE AFTER SETTLEMENT DATE



The success we have seen is because of the
way we built our practice. It’s about more than

routine strategies. It’s about creative
resolutions to difficult legal questions. It’s

about how we treat our clients and each other
and how we work together to build the best
possible defense for every single case. It's

PRACTICE, 
MADE PERFECT
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