
Claimant allegedly felt pain in both his left and
right wrists lifting precut cardstock off of a pallet.
He left work early due to the pain but never
reported or claimed any specific “accident.”
Claimant began treatment for his wrist injuries
and made a workers’ comp claim. The employer
denied the claim. Claimant, who initially
represented himself, filed suit but did not allege
an occupational disease or that he had a work-
related carpal tunnel syndrome (CTS). The
employer filed a Motion for Summary Judgment
(MSJ) claiming there was no compensable
accident or occupational injury. Claimant, did not
file an opposition, but instead advised the court
that he was relying on medical records to prove
that he had a compensable work injury. The
medical records were extensive, and revealed
treatment by claimant’s family physician, an
arthritis specialist, claimant’s choice of orthopedic
doctor, the employer’s choice of orthopedist and a
court-appointed IME doctor. 
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MSJ RULING IN FAVOR OF EMPLOYER

REVERSED BECAUSE OF A POSSIBLE

INJURY THAT WAS NEVER FORMALLY

ALLEGED BY CLAIMANT

December 2021



Records from the family doctor revealed that claimant was seeking assistance to file a
claim for short-term disability due to arthritis, which is specifically excluded from the
definition of occupational disease. Essentially all the doctors agreed that claimant had a
long-standing arthritic condition. In fact, claimant’s family doctor advised that claimant’s
arthritis was aggravated/worsened by the repetitive use of his hands at work, but that
work did not cause the condition. Despite a normal EMG/NCV study, claimant’s
orthopedist stated that it appeared that claimant possibly had a CTS condition. However,
claimant’s family doctor, the employer’s orthopedist, and the court-appointed IME all
disagreed and stated that claimant did not have CTS. The court granted the employer’s
MSJ. Claimant appealed, not on the basis of the existence of an accident or injury, but
raising for the first time whether he suffered from work-related CTS. The Court of Appeal
acknowledged that CTS was never formally raised, but noted that the record was clear
that it was an issue obvious to both sides. The court further noted that the employer had
never raised the statute of limitations defense to any occupational disease. Accordingly,
the MSJ ruling was reversed because the OWC Judge improperly ignored the opinion of
the claimant’s orthopedist about the possibly of CTS. The case was remanded so that a
trial on the merits could be held to address whether claimant’s CTS was compensable.
Bess v. Graphic Packaging International, LLC, 54,111-WCA (La. App 11/17/2021).
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Claimant was injured at work in April of 2015, and filed suit seeking benefits for injuries to

his knees and right hip.  The parties entered into a settlement via a Joint Petition for

Approval to resolve the claims in the pending suit, which was then dismissed in November of

2016.  Claimant then filed another suit in July of 2019 based on the same 2015 accident,

listing his knees, right hip and low back as the injured body parts, and specifically sought

treatment for his right knee. The employer sought dismissal of the suit on grounds that the

new claim was barred by the 2016 settlement.  The worker’s comp judge agreed, and

dismissed the second suit.  The Court of Appeal reversed based on specific language in the

Joint Petition for Approval of the prior settlement. Specifically, the Joint Petition stated that

the employer “will accept claimant’s April 16, 2015 right hip and low back injury as a

compensable event . . . thereby letting him reserve his future rights to workers’ compensation

benefits.”  The Order of Approval of the settlement stated that “the employer shall forever be

released and relieved from any and all past and present claims for indemnity benefits…

medical expenses…, and any claims whatsoever of any kind, known or unknown, which arose

out of any activity that occurred prior to the date of this judgment…growing out of or in any

way involving the accident or injury which occurred on or about April 16, 2015, reserving to

employee to the extent provided by law, the right to seek future workers’ compensation

benefits…allowable under the Louisiana Workers’ Compensation Act.”  The court noted that

while the language in the Order of Approval “seems to settle all past and present claims”

pertaining to the accident, the Joint Petition language “clearly settles all claims with regard

only [to claimant’s] hip and low back injuries.  The court then held that the language in the

Joint Petition controls, and reiterated a holding from a prior decision that the “only purpose”

of the Order of Approval is “to prevent an ill-advised or hasty resolution of the employee’s

claim that could inure to his serious detriment.”  Robertson v City of Natchitoches, WCA 21-

319 (La. App. 3 Cir. 11/03/21).

COURT RULES THAT THE LANGUAGE IN A JOINT

PETITION FOR SETTLEMENT PREVAILS OVER LANGUAGE

IN THE ORDER OF APPROVAL



Claimant was involved in an accident on August 28, 2018 when

he was struck by a cement chute while concrete was being poured

through the chute.  It is not clear from the case report whether or

not claimant was knocked to the ground.  In any event, he

continued working without complaint for ten days until he

reported pain to his supervisor on September 8, 2018. At trial,

claimant specifically testified that he did not feel pain until the

morning of September 8.  This was somewhat disputed by a

medical record indicating that claimant felt pain around

September 5, 2018.  The court seemed to accept the premise that

claimant had no symptoms for 10 days after the accident because

of its reliance on deposition testimony by an interventional spine

medicine specialist regarding the time it could take for symptoms

to appear after an accident.  

COURT RELIES ON DOCTOR

TESTIMONY OF FOUR-WEEK

TIMEFRAME FOR ONSET OF

SYMPTOMS AFTER AN ACCIDENT



The court noted that the doctor testified that he would feel

comfortable relating symptoms to an injury such as the one

suffered by [claimant] up to four weeks post-accident. The

doctor’s specific deposition testimony was that in “his experience,

up to four weeks patients [may be] barely symptomatic, but

realizing their injuries up to four weeks after an injury.” From this,

the court concluded that feeling symptoms for the first time 10

days after the accident was “well within the four-week timeframe

for onset of symptoms relating back to an accident to which” the

doctor testified. Another issue involved payment of SEBs.

Claimant returned to work at a Hampton Inn earning $10 per

hour in July of 2019. At that time, the most recent medical

opinion regarding work was status was a report in October of

2018 restricting claimant from all work while undergoing

treatment. The court rejected the employer’s argument that

claimant failed to establish his initial burden of proving an

inability to earn 90% of his average weekly wage. Finally, the

court awarded penalties and attorney’s finding that the employer

was unreasonable contesting the claim. Ryan v Cajun Industries,

20-617 (La. App. 3 Cir. 11/03/21). 
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