Lyle Robinson and Ginny Deliman defeated a claim of
bad faith seeking punitive damages against TWPD’s
client, a large commercial auto insurance carrier. The
claim was successfully concluded through summary
judgment.

In this case, the driver of a Dodge Ram pick-up truck
had driven his girlfriend out of town to a family
member’s graduation party in Jackson, Mississippi. On
their return trip, the two were involved in a collision
with an eighteen-wheeler. The passenger was injured
and commenced suit, naming the driver of her vehicle
(her boyfriend) and the driver of the eighteen-wheeler.
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The Dodge Ram was owned by the driver’s employer, but was insured by a
third-party, who contracted with the vehicle’s owner to use the vehicle on an
as-needed basis in his trucking business. The trucker’s policy covered the
vehicle and its driver only when the vehicle was being used in the named
insured’s trucking business. The driver purported to be an insured and sought
liability coverage under the trucker’s policy issued by the carrier.
The putative insured admitted that he was using the vehicle for purely
personal purposes and not in the business of the named insured at the time of
a motor vehicle collision. Rather than rejecting the claim for defense, the
carrier reserved its rights while investigating and litigating the issue of
coverage. All the while, the carrier provided the driver with defense counsel
and separate counsel selected by the driver, according to Mississippi’s Moeller
doctrine.
But no good deed goes unpunished. Despite his own admission of use of the
vehicle for a personal purpose, which precluded coverage, the driver/putative
insured pressed the bad faith claim and sought damages for intentional
infliction of emotional distress and punitive damages. He pursued his claim
under a theory that he had implied permission to use the vehicle under
Mississippi law, ignoring the policy’s language.
Essential to a prima facie claim of bad faith, the driver had the burden to
prove that the insurer had no arguable or legitimate basis in fact or law, for its
coverage position (i.e., denial, delay, etc.). Additionally, proof of punitive
conduct, e.g., malice, actual fraud, or gross negligence amounting to a reckless
disregard for the rights of others, by clear and convincing evidence is required.
The bad faith claim was defeated through a showing that the insurer’s
reservation of rights and investigation of the coverage question were
supported by the policy’s clear language and the driver’s admission, which not
only provided legitimate and arguable bases in fact and law, but ruled out
coverage.
Further, Robinson and Deliman affirmatively demonstrated, and the court
agreed, that the carrier acted in a textbook fashion, observing the duties
prescribed by Mississippi law when defending a putative insured under
reservation of rights. The insurer prevailed on summary judgment.

MISSISSIPPI’S UNIFORM ELECTRONIC TRANSACTIONS
ACT: WHAT IS A “SIGNATURE”?
Recently, in a case of first impression, the Mississippi Supreme Court
interpreted Mississippi’s Uniform Electronic Transactions Act (UETA) to
determine whether a string of emails between a seller and prospective buyer
of heavy equipment constituted a valid and enforceable contract. The issue
turned on whether certain of the emails contained a proper “electronic
signature” to satisfy the UETA.
After the seller backed out of a deal to sell several pieces of equipment to a
buyer, the buyer sued to enforce the parties’ agreement. The buyer argued that
the continuous email exchange between the seller and buyer constituted an
enforceable contract.
The seller, however, who wanted to take advantage of a sweeter offer, argued
that his emails sent from his iPhone did not contain a “signature” within the
meaning of the UETA and statute of frauds. Thus, he argued, because there
was no distinctive mark or electronic signature, he was not bound by his email
accepting the buyer’s offer.
On competing claims, the trial court granted summary judgment in favor of
the seller, finding no enforceable contract due to absence of a signature. The
Court of Appeals affirmed. However, on the buyer’s petition for writ of
certiorari, the Supreme Court took the opportunity to squarely address the
issue. Parish Transport, LLC v. Jordan Carriers, Inc., (No. 2019-CT-01109-SCT),
__ So. 3d __ (2021) en banc.
Mississippi has adopted the UETA, codified at Miss. Code Ann. §§ 75-12-1 to
-39, (Rev. 2016), which “applies to electronic records and electronic signatures
relating to a transaction,” including transactions governed by Article 2 of the
UCC. The UETA states that it “applies only to transactions between parties
each of which has agreed to conduct transactions by electronic means. . .
.which is determined from the context and surrounding circumstances,
including parties’ conduct.” Miss. Code Ann. § 75-12-9(b).

In his deposition, the seller admitted that using text and email messages to
correspond with potential customers was a normal operating procedure for
him and his business. Based on email communications between the buyer and
seller in this case, which spanned for more than two months, the Supreme
Court concluded that there was sufficient evidence to “illustrate an agreement
between the parties to conduct the sale of the equipment by electronic means.”
“After careful analysis” including a pronouncement that an email satisfies the
definition of an “electronic record,” the Court ruled that the emails in issue
satisfied the statute of frauds, which governs the enforceability of a contract
for the sale of goods exceeding $500.00. (The deal in issue was worth
$1,443,000).
The Court noted that, under the UETA, “A record or signature may not be
denied legal effect or enforceability solely because it is in electronic form.”
Miss. Code Ann. § 75-12-13(a). The UETA defines “electronic signature” as “an
electronic sound, symbol, or process attached to or logically associated with a
record and executed or adopted by a person with the intent to sign the record.”
Miss. Code Ann. § 75-12-3(8). However, the Court noted that the statute does
not define the term “sign.” Looking to other courts for guidance, the Court
noted that “Typed names on an email constitute an electronic signature under
[other] state’s UETA.” The Court also looked to the UCC’s definition of “signed”
and the comments to the federal UETA, which explain that, “so long as the
electronic record or electronic signature resulted from a person’s action, it will
be attributed to that person. . . .”

The Court rejected the buyer’s argument that the fact that the “from” field of
the email indicated that the email indicated it was sent from the seller’s email
address and, thus, was enough to evidence an intent to adopt or accept the
writing. The Court ruled, “Merely sending an email from one’s email address is
not enough to show an intent to enter into a contract.” The Court expressly
declined to follow other jurisdictions that have found that the “from” field alone
is a valid electronic signature under Mississippi’s UETA.
However, the Court held that “an email chain can be construed together to
constitute the entirety of a writing. Therefore, an earlier electronic signature
may satisfy the statute of frauds signature requirement.” The Court instructed,
“If the email chain concerns the same subject matter throughout and the signed
email is so closely related to the unsigned email, then the email chain can be
combined as a whole writing.”
Thus, this opinion stands for the rule that the UETA permits contracts to be
formed by electronic means, i.e., emails. However, determination of whether an
email is electronically signed within the meaning of the UETA is a question of
fact that turns on the party’s intent to adopt or accept the writing, which
necessarily is an issue of fact for the fact-finder.
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