Lyle Robinson, Ginny Deliman, and Terri Collins
prevailed in numerous substantive motions on key
issues in defending their clients, a national
transportation and logistics commercial carrier and its
driver, in a wrongful death case arising out of a motor
vehicle collision in North Mississippi. The case arises
from a collision that occurred late at night when the
client’s commercial driver was on his delivery route and
encountered a car stopped in his lane of travel on an
interstate highway. The car, which had run out of gas,
had heavily-painted taillights and headlights, which
significantly reduced its visibility to rear-approaching
drivers. The commercial driver was unable to steer or
brake in time to avoid colliding with the stopped car.
In defense of their clients, TWPD’s lawyers assembled a
team of experts in various disciplines, including
accident reconstruction, human factors science,
nighttime forensic photography, 3-D animation, and
forensic data/cell phone analysis. A few of the motions
are highlighted below.
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No negligence per se from alleged violations of commercial driver’s manual
TWPD’s lawyers successfully defeated the plaintiff’s motion for judgment as a
matter of law on the issue of negligence per se. In her motion, the plaintiff
argued that the commercial driver violated the guidelines contained in the
commercial driver’s instruction manual and sought to take the issue of
negligence away from the jury. The court accepted TWPD’s arguments and
ruled that the driver’s manuals do not establish the duties of drivers and do
not have the effect of statutory law or federal regulations. Therefore, the court
concluded that guidelines from driver’s manuals do not support a finding of
negligence per se.
No evidence of defendant driver’s prior cell phone use
The commercial driver’s cell phone records were produced to foreclose any
claim the commercial driver was using his cell phone. The records
affirmatively demonstrate that the driver was not using his cell phone for any
purpose at the time of the collision or at any time within twenty minutes
leading up to the collision. However, the plaintiff argued that the driver’s
earlier use of his cell phone supported her claim that the driver was distracted
or inattentive. Through an in limine motion, TWPD’s attorneys argued that any
use of the cell phone at times other than immediately prior to the collision
were too remote and not relevant to causation for the collision. The trial court
agreed and precluded any evidence of the commercial driver’s prior cell phone
use, since there was no evidence the driver was using the cell phone
immediately before or at the time of the collision.
Punitive damages dismissed on summary judgment
TWPD eliminated the plaintiff’s claim for punitive damages by obtaining
summary judgment on behalf of the driver and carrier. Though the plaintiff
alleged punitive damages, there was no evidence of any gross negligence, or
willful or wanton conduct by the driver, to allow submission of the punitive
damages claim to the jury. In addition, the plaintiff’s only claim against the
carrier was for vicarious liability for any negligence of its driver, which was
dispositive of the plaintiff’s claim for punitive damages against the carrier.
Mississippi’s punitive damages statute requires that any award of punitive
damages be based on the conduct of the one against whom punitive damages
are sought. Thus, the law absolutely forecloses punitive damages against an
employer based on vicarious liability for its employee.

TWPD’S NEW ORLEANS
OFFICE RELOCATES
We are excited to announce that our New Orleans office has
moved to a new location. Please make note of our new
address and come by to see us!
Taylor Wellons Politz & Duhe, APLC
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Attorney Spotlight
Virginia “Ginny” Y. Deliman
Ginny is a native Mississippian and practices in the
firm’s Madison, Mississippi office. Her practice
includes a broad spectrum of litigated matters,
including premises liability, transportation law,
construction law, insurance coverage and bad faith
defense, products liability, and medical and
professional malpractice defense. She has appeared
before courts at every level in nearly every county in
Mississippi.
Additionally, Ginny has enjoyed an active appellate
court practice, at both the state and federal court
level, resulting in numerous published opinions.
Outside the office, Ginny enjoys gardening, traveling
with her husband, and spending time with her two
adult daughters and their growing family.

FREQUENTLY ASKED QUESTIONS INSURANCE
COVERAGE AND THE DUTY TO DEFEND IN MISSISSIPPI
1.

What is Mississippi’s position on “four corners” of the lawsuit in
determining coverage?
Generally, coverage is determined by looking at the face of the complaint. See
American States Ins. v. Natchez Steam Laundry, 131 F.3d 551, 552 (5th Cir.
1998). However, there is an exception to the general rule. A court may consider
extrinsic facts when the insurer is "presented with extrinsic facts, of which the
insurer has knowledge or could obtain knowledge by means of a reasonable
investigation, that trigger coverage under the policy." Nationwide Ins. Co. v.
Lexington Relocation Servs., LLC, CAUSE NO.: 1:12CV181-SA-DAS, 5 (N.D.
Miss. Mar. 24, 2014) (quoting Mulberry Square Prods, v. State Farm Fire & Cas.
Co., 101 F.3d 414,422 (5th Cir. 1996).

2.

What obligation does the insurer have to provide the duty to defend?
The duty to defend is broader than the insurer’s duty to indemnify. See
Sturkin v. Miss. Ass’n of Supervisors, Inc., 315 So. 3d 521 (Miss. Ct. App.
2020) (citing Titan Indem. Co. v. Pope, 876 So. 2d 1096, 1101 (Miss. Ct.
App. 2004). Titan stands for the rule that a duty to defend arises when
there is any potential for liability under the policy. See also St. Paul Fire
& Marine Ins. Co. v. Renegade Super Grafix, 209 F. Supp. 3d 895, 904 (S.D.
Miss. 2016).
Mississippi has adopted the “eight corners test” to determine the duty to
defend. If in comparison of the allegations in the complaint with the
language of the policy there is any claim that is within, or arguably
within, the scope of coverage provided by the policy, the duty to defend
arises. Id. (quoting Nat’l Cas. Co. v. Franklin County, 718 F. Supp. 3d 785,
789 (S.D. Miss. 2010).
In cases where the “insured learns . . . that the true facts, if established,
present potential liability of insured, [the] insurer must defend until it
appears that facts upon which liability is predicated exclude insurance
coverage.” Mavar Shrimp & Oyster Co. v. U.S. Fid. & Guar. Co., 187 So. 2d
871, 875 (Miss. 1966) (internal quotations omitted).

3.

If there is a Reservation of Rights on the duty to defend what
obligation does the insurer have with respect to the insured’s
request for independent counsel?
When defending under a reservation of rights, the insured has the
right to select their own independent counsel to defend the
underlying claim, and the insurer must pay for the defense costs
of the independent counsel. See Moeller v. Am. Guar. & Liab. Ins.
Co., 707 So. 2d 1062, 1069 (Miss. 1996), as corrected (Sept. 19,
1996).

4.

Does the insured have a right to contest the determination of
coverage with the Department of Insurance?
Yes, the insured does have a right to appeal the insurer’s decision
to the Mississippi Department of Insurance through an online
complaint process. Once the complaint is received by the
Mississippi Department of Insurance, it will be assigned to a
Consumer Services Specialist, who will investigate the complaint
by working with both the insurance company and insured.
More information about the process can be found at:
https://www.mid.ms.gov/about/consumer-services-division.aspx.
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way we built our practice. It’s about more than
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