Claimant’s recommended thoracic spinal fusion
surgery was denied by the Medical Director on

grounds of lack of instability or “other fusion criteria.”
Claimant appealed and the workers’ comp judge
(WCJ) affirmed the Director’s denial. The court of
appeal reversed and remanded the case back to the
WCJ to examine the other enumerated criteria for
spinal fusions. (Note that because there are no
guidelines specific to thoracic spine fusion, the lumbar
fusion guidelines were applied in this case.) On
remand, the WCJ noted that he was bound to follow
the clear and convincing evidence standard in
deciding whether the Medical Director’s decision
should be overturned.
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The WCJ again concluded that Claimant did not meet this burden, noting that
Claimant had no neural arch defect, no segmental instability, no facet syndrome,
no ligamentous tear, no need for revisions surgery and no infection, tumor, or
deformities. Claimant appealed again. In the second appeal, the court criticized the
WCJ for focusing on criteria that Claimant did not meet “instead of also
examining the criteria that Claimant did meet.” The court noted that the surgeon
testified that Claimant had “de facto annular tears” and would benefit from
surgery. The Court also stated; “Furthermore, these are suggestive criteria to be
used when determining whether spinal fusion surgery is necessary as indicated by
the permissive use of “may” in the statute (when listing the criteria).’ As such, the
court again reversed the decision of the WCJ and ordered employer to approve
the thoracic spinal fusion. Gotreaux v. Quick Turn Merchandising, WCA 20-455
(La. App. 3 Cir. 3/17/21).
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SUPREME COURT AFFIRMS THAT ONLY A SINGLE
TRAUMATIC EVENT ENTITLES A CLAIMANT TO A
SCHEDULED BENEFIT FOR A HEARING LOSS
The Louisiana Supreme Court affirmed the Fourth Circuit Court of Appeal in
this hearing loss case. The Supreme Court held that an injured worker who
suffers from a cumulative, noise-induced hearing loss is not entitled to
collect under the schedule of benefits for permanent, partial disability,
because those benefits are only collectible for a permanent hearing loss
related to a “single traumatic accident.” Hartman v. St. Bernard Parish Fire
Department & Fara, No. 2020-C-00693 (La. 3/24/21).

HANDYMAN WAS UNABLE TO CONVINCE COURT THAT
HIS OCCASIONAL HELPER WAS NOT AN “EMPLOYEE”

Claimant fell off the roof of a private residence and fractured his spine,
necessitating two surgeries. He alleged that he was working for a man
named Michael Lucas when he was injured. Claimant testified that he met
Lucas outside a home improvement store in 2008 and worked for Lucas
“permanently” doing construction work for approximately 10 years. He was
paid in cash, and typically earned $750.00 per week. Lucas denied that
Claimant ever employed by him, but instead only “helped him” on jobs when
the job was too big for Lucas to do alone. Lucas testified that Claimant was
working helped him on jobs approximately two times per week. Lucas
testified that on the date in question, Claimant was doing the job by himself
because Lucas was busy with another matter. Lucas had no work comp
insurance. Significantly, there were no wage records submitted at trial.
Claimant and Lucas were the only persons who testified. Based upon the
testimony of these witnesses alone, the compensation judge (WCJ) found
that Claimant met his burden of establishing he was Lucas’ employee at the
time of the accident. The court ordered Lucas to pay all medical expenses,
plus penalties and attorney fees for his failure to authorize medical
treatment. The WCJ did find that Claimant failed to meet his burden of
proving that he was disabled from work and denied his claim for indemnity
benefits. The appellate court affirmed. Moya v. Lucas, 20-329 (La. App. 5 Cir.
3/24/21).
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