The claimant’s treating physician recommended a
lumbar fusion surgery and submitted a Form 1010
for the procedure. The authorization was initially
denied because the claimant had not undergone a
psychological evaluation as required by the medical
treatment guidelines (MTGs). Before the
psychological evaluation, claimant submitted to an
SMO evaluation. The SMO physician determined
that the claimant was not a surgical candidate.
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The employer denied the subsequent 1010 request for the fusion surgery, relying
on the SMO opinion. Thereafter, a state-appointed IME was obtained. The IME
doctor stated that additional medical treatment/testing should be attempted
before the claimant underwent surgery. At some point before the IME report was
issued, the Medical Director issued a decision stating that the surgery fell within
the MTGs. Despite their reliance on the SMO and the IME opinions, the court
awarded penalties and attorney fees for the employer’s denial of the surgery. The
court that the employer cannot rely on medical reports to deny the surgery unless
the reason for the denial is causation. Neither the SMO physician nor the IME
physician referred to the MTGs. The court held that the employer should have
taken an appeal of the medical director’s decision or approved the surgery. The
court of appeals upheld the award of penalties and attorney’s fees. Musson Patout
Automotive Group vs. Maynard, 2020-218 (La. App. 3 Cir. 1/27/21).

Attorney Spotlight
Vivian Jeansonne
Vivian was born and raised in Baton Rouge.
She attended Louisiana State University,
receiving a B.S. in Accounting. After
completing her undergraduate degree, Vivian
received her Juris Doctor and Graduate
Degree in Comparative Law from Louisiana
State University Paul M. Hebert Law Center in
2016, graduating summa cum laude.

Before joining Taylor, Wellons, Politz & Duhe,
Vivian served as a Judicial Law Clerk to the
Honorable Judge Jason Verdigets of the 23rd
Judicial District Court. After clerking, Vivian
joined a small plaintiff’s firm focusing on
workers’ compensation and personal injury
before joining TWPD, giving her a complete
perspective of the cases she handles. Since
joining the firm, Vivian has continued her
practice with a focus on workers’
compensation.

LOUISIANA WORKERS’ COMPENSATION ADVISORY
COUNCIL ADDRESSES SEVERAL PROPOSED 2021
CHANGES
The Louisiana Workers’ Compensation Advisory Council met recently to
discuss the continuing impact of COVID on conducting trials, as well as
several proposed changes in the law for the 2021 legislative session. Since
the COVID lockdowns, most all courts have introduced the option of
conducting court business via Zoom. The question raised at the recent
Council meeting was how a court should respond when one party objects to
trial by Zoom. The chief judge pointed out that a contradictory hearing is to
be held and the standard is that “no party should reasonably object to
proceed by Zoom.” It is unknown whether an objection will be deemed
reasonable only if it is based on a health concern of a person in attendance,
or whether it can be based on a party’s claim that due to the issues in the
case (such as witness credibility, large volume of exhibits, etc.), a “fair” trial is
unattainable, or less likely, via Zoom. Hopefully, Zoom trials are not an issue
for very much longer.
Regarding new legislation, one proposed change is to put all appointments of
IME doctors in the hands of the district judges, even if the case is not in
litigation. The proposal is to remove this task from the Medical Services
Division entirely. For this new process there would be a new IME form and it
would have to be structured so the judge is not actually issuing an order.
Along the same lines, a proposed change to R.S. 23:1317.1 is to require that a
request for an IME in a litigated case be made before the initial
status/scheduling conference rather than before the pretrial conference
under current law. A request after the status conference must be based on
“good cause.” Attention was also given to removing language from R.S.
23:1317.1 suggesting the IME in a litigated matter could address causation,
and keeping that the determination within the exclusive domain of the
workers compensation judge.
Another proposed change included adding a provision to R.S. 23:1201.1(K)(8).
The added provision would allow the parties to utilize the safe harbor and
preliminary determination process to litigate a change in choice of physician
requested by a party, rather than having to go through the usual drawn out
litigation process. We will keep you advised of all these and other
developments moving forward.

U.S. DEPT. OF LABOR LAUNCHES NEW EFILE SYSTEM
The United States Department of Labor launched a new eFile/eServe System
(“EFS”) on Monday, December 7, 2020. EFS, the Department’s new shared
system for electronic filing in proceedings permits access for filing before the
Administrative Review Board, Benefits Review Board, Employee
Compensation Appeals Board, Office of Administrative Law Judges, and
Board of Alien Labor Certification Appeals. The court is still taking paper
filings and electronic filings at this time. However the parties are encouraged
to start using this new system. The Department will be providing a
mandatory date for all future filings via the new EFA system after the
comment period has ended.

MS: “AMBIGUOUS” MEDICAL TESTIMONY SUPPORTED A
FINDING OF COMPENSABILITY WHEN COUPLED WITH
OTHER EVIDENCE

Claimant was employed with Cooper Tire in a position which required her to
be on her feet for the majority of her twelve-hour shifts. After nearly ten
years, she began experiencing pain in her right foot. She was diagnosed with
a “stress fracture” resulting in two surgeries. Upon release, she was
permanently restricted to no standing for more than four hours a day, later
deemed to be a 100% loss of industrial use. The employer/carrier denied this
injury was work-related, and instead alleged the claimant’s injury was due to
dropping a can of hair spray on her foot. Claimant presented testimony from
two co-workers denying the alleged hair spray incident, testimony from
herself that she did not engage in any strenuous exercise outside of work,
and testimony from her treating physician that the stress fracture was
“possibly” caused by over ten years of standing all day, and not related to a
traumatic event. An Administrative Judge determined the injury was
compensable. On appeal, the full Commission affirmed. On further appeal, the
Court of Appeals held that although the treating physician’s testimony was
ambiguous regarding the casual relation to the employment, the Court had
long found that even “somewhat ambiguous” medical testimony is sufficient
to support a finding of compensability as long as the relevant medical
findings support a causal connection. That is, the physician’s testimony that
the claimant’s repetitive activity was a “possible” cause of her injury—when
coupled with his testimony that a stress fracture is not caused by a
traumatic event and claimant’s testimony that she did not engage in other
strenuous activities—is sufficient to sustain a finding of compensability.
Cooper Tire & Rubber Co. v. Loveless, No. 2020-WC-00266-COA, (Miss. Ct.
App. Feb. 23, 2021).
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