In March of 2016, Claimant sustained
an injury to her right shoulder in the
course and scope of her employment.
Thereafter, the claimant submitted a
COP Form requesting a physician with
Mid-State Orthopedics (Mid-State) as
her choice of orthopedist. However,
because the doctor was unavailable to
take her as a patient, Claimant
voluntarily began treatment with
another orthopedist at Mid-State who
was available. That doctor diagnosed
claimant with a rotator cuff tear and
performed surgery.
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Claimant underwent physical therapy after surgery. She continued treating with
the same orthopedic doctor for two more years for shoulder pain. She had an FCE
in November 2018, which revealed that she was capable of sedentary work. In
March 2019, her surgeon agreed with the FCE, stated she was at MMI and released
her to work. Claimant then requested a second opinion. The claims adjuster
responded that Claimant already had her choice of orthopedist, and denied the
request. Claimant filed suit. The compensation judge ruled in favor of the
employer and claimant appealed. The appellate court reasoned that a claimant is
not entitled to treatment by a new choice of orthopedic surgeon simply because
the original one released her to return to work. As with any claim for medical
treatment, a claimant must show that a request for a new treating physician is
medically necessary. It was only after the surgeon determined that Claimant was
MMI and released her to return to sedentary employment that a change of
physician was requested. The only evidence supporting the claimant’s request was
her own testimony regarding her displeasure after three years of treatment. There
was no evidence establishing the medical necessity to change orthopedists. Moore
v. Kellie’s Sitting Services, Inc., WCA 20-391 (La. App. 3 Cir. 12/6/20).
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Caitlin is a New Orleans native who has lived in the
Gulf South region her whole life. After graduating from
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in New Orleans, where she excelled in the nationally
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she focuses on defending her clients against claims
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Compensation Act, and its extensions, and the
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MS: COURT OF APPEALS AFFIRMS COMMISSION’S
DECISION REGARDING CALCULATION OF DISABILITY
BENEFITS
Claimant suffered a compensable work related injury to his cervical spine on
August 7, 2013, and ultimately he underwent a multi-level discectomy and
fusion. Claimant’s average weekly wage was $610.35. After returning to work
in his pre-injury position, his average weekly wage increased to $703.56.
However, in order to better accommodate claimant, the employer assigned
another employee to assist in lifting heavy metal required in the job. On
January 21, 2019, a hearing was held to determine the extent of loss of wageearning capacity. Because of the employer’s accommodation, it was found
that Claimant had rebutted the presumption of no loss of wage earning
capacity, and the AJ awarded a 20% loss of wage earning capacity,
calculating to a $122.07 per week loss. The Employer was ordered to pay
permanent partial disability benefits of $81.38 per week for 450 weeks, 2/3 of
the loss. Claimant appealed and argued his benefits were not properly
calculated under section 71-3-17(c) (25). He pointed to testimony of a
vocational expert who found his post-injury earning capacity to be $9.40 an
hour in the open labor market, which calculates to $360 per week,
calculating to an award of $166.83 per week. Noting that the decision of a
loss of wage earning capacity is “largely factual and left largely to the
discretion and estimate of the Commission,” the Court of Appels found that
substantial evidence supported the calculation of the Commission, and
affirmed. Chambers v. Howard Indus. Inc., No. 2020-WC-00012-COA, (Miss.
Ct. App. Jan. 12, 2021).

APPEALS COURT RULES THAT EMPLOYER FAILED TO
ESTABLISH ELEMENTS OF SIF CLAIM ON SUMMARY
JUDGMENT

In this Second Injury Fund (SIF) claim, the issue was whether the employer
met its burden of proving on summary judgment whether the employee’s
alleged mental deficiency qualified as a preexisting permanent, partial
disability that was an obstacle to employment. The SIF Board initially denied
the claim, and the employer appealed to the district court in Baton Rouge.
The employer then filed a motion for summary judgment arguing that all
elements of the SIF claim had been established. The district court granted
summary judgment, and the SIF Board appealed. On appeal, the court
emphasized that the employer bears the burden of proving the elements
necessary for reimbursement. In its submission, the employer relied on
affidavits from its representatives attesting to the subnormal intellectual
functioning of claimant, which the representatives learned of both personally
and through examination of medical records indicating that claimant had
been assessed by a psychologist as having intellectual and cognitive
limitations. The employer argued that these limitations were a permanent,
partial disability that constituted a hindrance or obstacle to obtaining
employment. The appeal court disagreed, and held that the employer’s
affidavits were insufficient to prove that claimant’s condition was an
obstacle to employment because the person giving the affidavit, the
employer’s co-owner, did not set forth the basis of her competency to testify
as to claimant’s employability with any other employers. The case was
remanded to the trial for further proceedings. Louisiana Construction &
Industry Self Insurers Fund and Mac’s Wrecking Yard v. Louisiana Workers’
Compensation Second Injury Board, 2020 CA 0256 (La. App. 1 Cir.
12/30/2020).
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