The claimant and employer reached a
settlement of the claim for $40,000 on
January 14, 2019, for which payment
was disbursed through two checks.
The checks contained the following
conditional language: “by endorsing
this check, I certify that I have not
worked or earned wages from any
business or individual during the
period covered by this check, or that I
have reported any earnings to the
employer/carrier paying me workers’
compensation benefits. . .”
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As a condition of settlement, the employer/carrier also required the claimant to
execute a release. The claimant’s counsel held the two settlement checks for 30
days and then filed a motion for penalties and attorney fees based on the
employer’s failure to “unconditionally” tender the settlement funds within 30 days.
Claimant’s counsel did not notify the employer’s counsel of the issue prior to filing
the motion. Both OWC District 3 and the Third Circuit Court of Appeals denied
the claimant’s motion finding the claimant’s counsel was responsible to notify the
employer of the conditional tender. However, the Louisiana Supreme Court
reversed. The Supreme Court reasoned La. R.S. 23:1201(G) requires an
unconditional tender of full and final settlement funds within 30 days and thus an
award of penalties and attorney fees under these facts was mandatory.
Importantly, Judge Crichton’s dissent emphasized the glaring issue in the dispute:
that the claimant’s attorney strategically failed to notify the employer of the issue
or rectify the issue amicably prior to filing the motion. Judge Crichton opined an
attorney’s intentional delay under these facts should not merit penalties and
attorney fees. Judge Crain’s concurrence went further to refer to the claimant
counsel’s actions as “unprofessional.” Zinn v. Zagis, USA 20-0917 (La. 12/22/2020).
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Gina Talluto Cursain, a native of New Orleans and has
been with the firm’s New Orleans office for 21 years.
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COURT REJECTS ARGUMENT THAT
OVERUSE OF CLAIMANT’S LEFT
SHOULDER AFTER RIGHT SHOULDER
INJURY CAUSED ADDITIONAL
INJURIES
The claimant initially alleged an injury to her right shoulder when she fell
down an embankment on March 18, 2016. Initial medical reports noted no
injury to the head and no pain to the neck, back or across the shoulders.
Claimant’s orthopedic doctor diagnosed her with a rotator cuff tear and
performed surgery in May of 2016. In January of 2017, some ten months
post-accident, she began reporting left shoulder pain. She alleged it was due
to overuse of the left shoulder from the inability to use the right shoulder.

Claimant was diagnosed with rheumatoid arthritis and referred her to a
rheumatologist: a referral not related to the work injury. The treating
orthopedic doctor also determined that the left shoulder symptoms were not
related to the work accident. Claimant never treated with a rheumatologist.
Instead, she later claimed the development of low back pain in May of 2017
and then neck pain in June of 2017. Again, she alleged this all stemmed from
the initial right shoulder injury. An FCE performed in November of 2018
revealed submaximal effort and placed her at least sedentary duty. Claimant
was placed at MMI and advised she could work in her position as a mayor of
a small town. The claimant disagreed and sought a second opinion which
was denied. Claimant then filed suit alleging injuries to her left shoulder,
neck, back and entitlement to treat with additional doctors. The trial court
and Third Circuit Court of Appeal found that Claimant failed to meet her
burden of proof that the additional body parts were related. The Courts
rejected all arguments that the claimant’s own testimony of the progression
of her injuries met her burden of proof. The Courts also agreed she was not
entitled to a second opinion. Her own displeasure with the opinions of her
treating physician were not enough to merit a change. Moore v. Kellie’s
Sitting Services, 20-39 (La. App. 3 Cir. 12/16/2020).

CLAIMANT FAILED TO PROVE THAT HEAD INJURY AT
WORK CAUSED HIS STROKE SIX WEEKS LATER
Claimant worked for a linen services company, and hit his head on the
opening of a washer door twice on August 31, 2016. He went to the hospital,
and a CT scan showed a lesion on the left posterior parietal lobe. A
neurosurgeon performed a craniotomy for resection of the lesion and biopsy
on September 5, 2016. Claimant was discharged from the hospital on
September 13, 2016. On September 27, 2016, Claimant returned to the
hospital suffering severe headaches. A CT scan showed a mass in the left
parietal lobe with edema. The mass was believed to be a residual brain
abscess or resection cavity from the previous craniotomy. Claimant was
discharged and given antibiotics. On October 3, 2016, he returned to the
hospital with headaches and dizziness. He underwent another CT scan, which
revealed a lesion in the left parietal lobe. On October 7, 2016, a second
craniotomy was performed. On October 8, 2016, Claimant suffered a stroke,
resulting in permanent impairment. Claimant filed suit arguing that the
stroke was caused by the initial injury and subsequent treatment. He failed
however to present a medical opinion supporting that allegation, not even
from his treating physicians. The court granted the employer’s Motion for
Summary Judgment on grounds the claimant failed to prove causation. The
court of appeal noted that Claimant had over three years from the date of
the accident to the hearing on the motion for summary judgment to obtain a
medical expert to establish that he could satisfy his burden of proof at trial.
He failed to do so. Yokum v.Westport Linen Services, LLC, et al., No. 20-210
(La. App. 3 Cir. 12/16/20).

IN ADDITION TO SEB AWARD, COURT ASSESSES
PENALTIES AND ATTORNEY’S FEES DUE TO FALSE JOB
DESCRIPTION USED BY EMPLOYER
Claimant was injured in an altercation with a psychiatric patient while

working as an unarmed security guard on October 4, 2017. He sustained a
torn rotator cuff and had surgery. Based on a report from an IME doctor
approving a security guard job description submitted by the employer,
indemnity benefits were terminated. Claimant filed suit seeking SEB. The
workers’ compensation judge ruled in favor of the employer, primarily based
on the judge’s finding that claimant admitted he was not in any pain at the
time of trial, did not need further treatment, and would accept a job if
offered. The court of appeal reversed, noting that the job description
submitted to the IME doctor was incorrect in two respects. First, the IME
doctor stated that claimant could not return to work as a security guard only
if the job would not require physical altercations. The job description
indicated that physical altercations were not required. However,
representatives of the employer admitted that a physical altercation may not
be avoidable. Second, the description indicated that no lifting above 5 lbs
would be required. Again, representatives from the employer admitted that
the job could require lifting of 50 lbs, which exceeded claimant’s 25 lb lift
restriction. A vocational rehabilitation counselor who was hired before the
IME evaluation admitted that she could not find suitable jobs in the area.
The court of appeal held that the compensation judge erred because he
failed to address whether the security guard job was “suitable” for Claimant.
The court of appeal also awarded penalties and attorney fees because the
hypothetical job description presented to the IME doctor that was not a job
that was actually available. The court found this arbitrary and capricious.
Landry v. Lofton Security Service, Inc., No. 20-193 (La. App. 3 Cir. 12/2/20).

MS: COURT OF APPEALS AFFIRMS FINDING
THAT THE EXCLUSIVITY OF MISSISSIPPI
WORKERS' COMPENSATION BARRED
FURTHER RECOVERY
During a firearm-training exercise, an employee accidentally shot and killed a
co-employee. The employer, the Mississippi Gaming Commission, immediately
started workers’ compensation benefits to the family of the deceased. The
family brought suit in Tunica County Circuit Court alleging battery, wrongful
death, and negligence, on grounds that the killing was not “accidental” as the
workers’ compensation laws require. The family alleged that the shooter
intentionally pointed the gun and pulled the trigger. Summary judgment was
granted in favor of the employer, and the family appealed. Although the
shooter intentionally armed himself with a loaded firearm, ignored safety
checks, drew, aimed and fired his loaded gun at the deceased, the court held
there was no evidence to support allegations that he acted with actual intent
to injure. He testified that he had simply forgotten that his gun was loaded.
Therefore, the Mississippi Court of Appeals affirmed the grant of summary
judgment finding the workers' compensation benefits the exclusive remedy.
Estate of Gorman by & through Gorman v. State, No. 2019-CA-01240-SCT,
(Miss. Dec. 17, 2020).

"

The success we have seen is because of the
way we built our practice. It’s about more than
routine strategies. It’s about creative
resolutions to difficult legal questions. It’s
about how we treat our clients and each other
and how we work together to build the best
possible defense for every single case. It's

PRACTICE,
MADE PERFECT

"

BATON ROUGE

NEW ORLEANS

WWW.TWPDLAW.COM
866-514-9888 TF

MISSISSIPPI

