Mark Herbert and Hannah Katherine Herrin
defeated the City of Hattiesburg's Motion for
Summary Judgment in favor of Precision
Construction in the Circuit Court of Forrest County,
Mississippi.
This suit stems from a construction contract
between the City of Hattiesburg and Precision
Construction, where Precision Construction was to
install a new drainage project on 31st avenue in
Hattiesburg, Mississippi. Precision signed a form
contract which was required by the Mississippi
Standard Specifications for Road and Bridge
Construction of the Mississippi Department of
Transportation (2004 Edition), which included a
standard "no damages for delay" clause, which stated
in relevant part, "no additional compensation will be
allowed for delays, inconvenience, or damages
sustained by him . . ."
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Many utility conflicts, the most egregious being Hattiesburg's failure to timely
relocate a gas line, caused over 14 months of delay and Precision filed its
Complaint for Hattiesburg's breach of contract. In response, Hattiesburg filed a
Motion for Summary Judgment relying on the "no damages for delay" provision
of the contract.
Precision responded that in Mississippi, there are four exceptions for the
enforcement of a "no damages for delay" provision and further, that whether
one of these exceptions applies is unquestionably an issue of fact, making it a
jury question and therefore improper for summary judgment. See Mississippi
Transp. Comm'n v. Ronald Adams Contractor, Inc., 753 So. 2d 1077, 1089 (Miss.
2000); Tupelo Redevelopment Agency v. Gray Corp., 972 So. 2d 495, 512 (Miss.
2007).
At the hearing, Judge Helfrich denied the City of Hattiesburg's Motion for
Summary Judgment finding that the question of whether an exception applied
was clearly a jury question and improper for Summary Judgment.
Order Denying Motion

Attorney Spotlight
Leah N. Ledford, Partner
Leah joined TWPD in 2019 after working for fifteen years
with a small regional firm where she gained extensive
experience in defense litigation. She specializes in Civil
Litigation, and her practice includes the representation of
defendants in the areas of mass tort, medical malpractice,
premises liability, transportation law, and construction
defense. With her beginnings in a small firm setting, Leah
was trying cases within 5 years of her practice, serving as
lead counsel in numerous trials in Federal and State
Courts throughout Mississippi. She has served as counsel
for the Mississippi Band of Choctaw Indians, is an
approved Mississippi Tort Claims Board attorney, and
represents the Madison County Planning and Zoning
Commission.
In addition to her daily practice, Leah is active in the
Mississippi Bar. She recently concluded a term on the
Mississippi Bar’s Diversity Committee and currently serves
on the Women in the Law Committee.

SUPREME COURT OVERTURNS MEDICAL MALPRACTICE
VERDICT AGAINST LOCAL PHYSICIAN
James Williams suffered a severe brain injury following a cervical spine injury,
and ultimately died during the course of this litigation. The plaintiff’s estate
brought suit against St. Dominic’s and the physician who performed the
cervical surgery, Dr. Orhan Ilercil. At trial, Dr. Ilercil was found to be 15%
responsible for the decedent’s injuries. Dr. Ilercil appealed on several issues, but
the Supreme Court found only one to be dispositive: whether or not the trial
court refused to allow the jury to consider an instruction on Dr. Ilercil’s theory
of the case- which was that there was a intervening/superseding cause that
contributed to the plaintiff’s untimely death. It was undisputed that Mr.
Williams suffered no complications during his cervical surgery. Dr. Ilercil
provided a written note on the patient’s chart that instructed hospital staff to
inform him if Mr. Williams developed any shortness of breath, difficulty
swallowing, or excessive swelling. Evidence was presented that the day after
the procedure, Williams began experiencing such symptoms. However, Dr.
Ilercil, was never notified of his patient’s condition and was never provided the
opportunity to assess or treat Mr. Williams.
The plaintiff’s own expert also testified as to the negligence of the nursing
staff, specifically the gross negligence of failing to inform Dr. Ilercil of Mr.
William’s deteriorating condition. He further testified that Nurse Howard’s
failure to inform Dr. Ilercil deprived him of the opportunity to potentially
prevent Mr. Williams from coding, and that this failure caused his condition
to progress to a point of no return. Ultimately, the Supreme Court held that
whenever a defendant offers evidence of acts, or failures to act, of another
that cause a plaintiff’s injuries, that defendant is entitled to an
intervening/superseding cause instruction. Since the trial court erred by
refusing Dr. Ilercil’s intervening/superseding-cause instruction and, thus,
denied Dr. Ilercil his right to have his theory of the case properly presented
to the jury, this case was reversed and remanded as to the liability of Dr.
Ilercil.
Opinion

JURY RETURNS DEFENSE VERDICT IN
MADISON COUNTY, AUTO NEGLIGENCE
CASE
Plaintiff Davis alleged to have sustained significant injuries after being rearended at a red light. The accident caused minor damage to the vehicles and
the parties agreed to not call the police and simply exchanged information at
the scene. However, within the hours following the accident, Davis testified
that she began to experience severe pain in her head, neck and knee. She
decided to then report the accident at the police station and went to the ER
where she was treated and released for apparent soft-tissue pain. It is
important to note that at the ER Davis only mentioned head and back pain,
and did not raise knee pain until a later appointment. Evidence presented
during the trial revealed that Davis had extensive preexisting treatment for
her knee including three prior knee surgeries. She also had a history of neck
pain. Davis subsequently underwent several surgeries, one to her knee and two
to her neck, with medical treatment totaling approximately $215,000. Her
primary theory on causation was that the accident had significantly
aggravated her preexisting conditions. The Defendant argued the wreck was
too minor to cause compensable injuries which is why none were reported at
the scene, and also that Davis’ pre- and post- MRIs were substantially similar
and there was no proof of injury. Accordingly, they presented a defense to the
jury that Davis sustained no injuries in the accident and all of her treatment
was unrelated. After a two day trial, the jury returned a verdict for the
Defendant.
Final Judgement
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