In Hulin v. Huntington Ingalls, Inc., 2020 WL
307 2187, the plaintiff filed suit against
Avondale Shipyards’ successor company and
its executive officers and insurers seeking
damages for contracting mesothelioma as a
result of his alleged exposure to asbestos while
he was employed at Avondale from 1956 to
1973 as a tacker welder. he plaintiff contended
that his exposures to asbestos occurred both
while working on ships in the water and also
while he worked on land. TWPD, representing
one of Avondale’s insurers, Lamorak Insurance
Company (“Lamorak”), joined in a Motion for
Summary Judgment seeking dismissal of the
plaintiff’s claims on the grounds that his
claims were barred by the immunity provision
of the LHWCA.
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Prior to 1972, a plaintiff was allowed to elect his remedy if he was injured on
land and he could pursue a state tort claim against his employer and its
executive officers in lieu of receiving workers’ compensation benefits. Lamorak
and Avondale urged the federal court to apply federal law, which holds that
the law in effect at the time the disease manifests, is the law that is applied to
the case. The plaintiff argued that the Court should apply state law to
determine whether the immunity provision of the LHWCA applied and that
the law in effect while he was working at Avondale and being exposed to
asbestos was the law to be applied. The federal court held that federal law
determines which law applies and therefore the immunity provided by the
current Act applied, even though the plaintiff could have asserted a state law
claim as of the time he was working at Avondale. The ruling is of great
importance, because for over twenty years, state courts have applied state law
to hold that the immunity provided by the LHWCA does not apply to asbestos
cases in which the exposures took place prior to 1972. This ruling will allow
employers who employ longshore workers to bar tort claims against them and
require Plaintiffs to pursue compensation benefits instead.
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Scott has committed over 27 years to finding
the most efficient and cost-effective ways to
close claims for his employer and insurance
company clients, whether the claim involves a
work-related injury, an auto accident, an
alleged wrongful termination, or subrogation.
Sometimes the best option is reaching a
favorable compromise, and other times it is
proving in court that his client owes nothing.
Whatever the case, Scott’s creative and
proactive approach to resolving disputes gets
the job done. Experience, creativity, and
efficiency; it is what Scott will bring to your
case every time.

COURT REFUSES TO ENFORCE 365-DAY
LIMIT TO FILE CLAIM IN OCCURRENCE
POLICY
In Estate of Munsterman v. Unitrin Auto & Home Ins. Co., 2020 WL 6784107,
the plaintiff purchased a fire, windstorm, and extended coverage policy which
required that notice of loss be reported within 365 days of its occurrence. The
executor of the estate filed a notice of loss for roof damage fifteen months
after a hail storm. The insured denied the claim as untimely.
The court found that the policy language clearly and unambiguously excluded
coverage for a loss if the notice of loss is made more than 365 days after the
date of loss. While noting that at first glance it seemed the claim was excluded,
the court analyzed Louisiana Revised Statute 22:868(B) which extended the
time in which a right of action against an insurer to two years. The court
found that Section 868(B) invalidates the clause and condition in the policy
which limits the time to file a notice of loss to one year. The court rejected the
insurer’s argument that Section 868(B) only extended the time period to file
suit and had no effect on the time period to file a claim finding that coverage
attached when the occurrence takes place even though a claim may not be
made until sometime thereafter.
Turning to the plaintiff’s claim for penalties, the court held that the insurer
had legitimate and reasonable doubts about coverage based upon the
applicable notice provision and exclusion and affirmed the dismissal of the
plaintiff’s bad faith claim.

COURT REINSTATES CLAIMS OF NEGLIGENT ENTRUSTMENT

In Duran v. Allmerica Financial Benefit Ins. Co., 2020 WL 6750367, the court
reversed the trial court’s dismissal of negligent entrustment claims, but
affirmed the finding that the employer was not vicariously liable for the
employee’s actions. In that case, the plaintiff was injured after striking a tire
that came off a vehicle driven by a bank president. The bank president
testified that a tire on the car came off as he was driving causing him to strike
a guardrail. The plaintiff’s expert testified that the defendant struck the
guardrail stripping the tire off the car.
The bank president admitted to having one drink prior to the accident and
taking one Lorazepam. His blood alcohol level was 0.346. He was arrested for
driving while intoxicated following the accident. The plaintiff brought suit
against the bank president, his employer, and the employer’s insurer. The
employer sought summary judgment on the plaintiff’s claims of negligent
entrustment, vicarious liability, and exemplary damages under Civil Code
article 2315.4.
The bank president was involved in several prior incidents with employerowned vehicles that were not reported to the police as well as another
accident where an employer-owned vehicle was totaled after the president ran
off the road and hit a tree. At least two board members of the bank testified
that they were aware of concerns or rumors of the president’s drinking. The
court reversed the trial court’s dismissal of the negligent entrustment claims
finding that there were disputed issues regarding whether the Board should
have known of the president’s drinking problems. Addressing the plaintiff’s
claim for vicarious liability, the court noted that at the time of the accident,
the bank president, who was on vacation for the week, was driving to the bank
to retrieve personal documents for an upcoming trip. The plaintiff argued that
the president was always subject to bank control, kept his own hours, and
worked at odd times. The court found that the president was not acting within
the course and scope of his employment at the time of the accident and
affirmed the dismissal the plaintiff’s claims against the employer for vicarious
liability. Because the court held that the employer was not vicariously liable, it
also affirmed the dismissal of the plaintiff’s claim that the employer was
vicariously liable for exemplary damages under 2315.4.
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