Claimant was employed as a part-time go-cart
mechanic for Nola Motor Club. He alleged he
injured his low back and left shoulder when a gocart engine produced a “false explosion” while he
pulled the cord to start it. In his deposition, he
specifically claimed additional injuries of anxiety
and chest pain as a result of the accident. He
denied prior diagnosis or treatment for anxiety and
denied prior treatment for chest pain or heartrelated issues. The medical records revealed he had
been diagnosed with an anxiety disorder just two
months before the alleged accident and was
prescribed anxiety medications. He had received
extensive treatment for chest pain and heartrelated issues a few years earlier and had a stent
implanted in an artery.
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He was also diagnosed with a heart attack three years before the accident and
continued to treat for heart related issues up to three months before the work
accident. Defendants asserted Claimant’s false statements concerning his prior
medical conditions were made willfully for the purpose of obtaining workers’
compensation benefits. In opposition, Claimant asserted he was not seeking
benefits for his anxiety and chest condition, and further, since his primary
language is not English, he may have been confused by the deposition questions.
The court of appeal affirmed the OWC judge, finding the deposition questions
were asked in a straight-forward manner and an interpreter was used. Based on
the timing and nature of his prior conditions, he could not have been confused or
forgetful when giving deposition testimony. The court found there was no genuine
issue of material fact that Claimant made the false statements willfully with the
intent to obtain workers’ compensation benefits. The court stated “It appears that,
at the very least, Claimant was attempting to support and bolster his claim for
injuries to his back and shoulder.” Rodriguez v. Nola Motor Club, L.L.C¸ 19-CA-447
(La. App. 5th Cir. 10/05/20).

Attorney Spotlight

Scott Cowart
Scott has committed over 27 years finding the most
efficient and cost-effective ways to close claims for his
employer and insurance company clients, whether the
claim involves a work-related injury, an auto accident,
an alleged wrongful termination, or subrogation.
Sometimes the best option is reaching a favorable
compromise, and other times it is proving in court that
his client owes nothing. Whatever the case, Scott’s
creative and proactive approach to resolving disputes
gets the job done. Experience, creativity, and
efficiency; it is what Scott will bring to your case every
time.
When he’s not closing claims, Scott can be found on
the golf course, taking in a good movie or going on a
long jog. In fact, he has a personal best marathon time
of 3 hours 41 minutes…well, it’s his only marathon
time.

CLAIMANT FIRED DUE TO VIOLATION OF
COMPANY POLICY WAS NOT ENTITLED TO
SEB
Claimant sustained a serious eye injury in a work accident, rendering him
functionally blind. After recuperating from the injury, claimant returned to
his job of injury driving a forklift for his employer. Claimant was able to
perform his forklift driving job without incident and with no limitations for
two months, but was terminated for sleeping on the job. He had been
previously warned about sleeping on the job.
Claimant then sought supplemental earnings benefits, claiming he was
unable to earn 90% of his average weekly wage due to his loss of vision. The
court denied his claim, holding that “while his prospects being reduced may
be a likely assumption based on [his] education difficulties and the injury, it
remains his duty as a claimant to prove reduced earning capacity in order to
be awarded SEBs.” The court pointed out that claimant would still be earning
his usual wages had he not been terminated due to his own actions. Citing a
prior decision, the court reiterated that “an injured employee cannot . . .
blatantly violate company policy without the possibility of recourse by the
employer”, and that “the fact that a job is no longer available to an employee
solely due to his own actions terminates his entitlement to SEBs.” Evans v
Winn Lumber Company, et al, WCA 20-28 (La. App. 3 Cir. 10/28/20).

COURT RULES THAT CLAIMANT
CANNOT BE COMPELLED TO
UNDERGO A FUNCTIONAL CAPACITY
EVALUATION
Claimant worked for a housekeeping company in a hospital. She sustained a
shoulder injury lifting some trash bags, and underwent to surgeries. After
claimant reached MMI, her treating doctor issued permanent work
restrictions, and claimant returned to light duty work with the same
employer. The employer then requested that claimant undergo a functional
capacity evaluation (“FCE”), which claimant refused. The employer filed a
Motion to Compel the FCE, arguing that the FCE was warranted “to
determine [claimant’s] current vocational capacity to see if the scope of her
daily assignments could be expanded to meet a need at the current hospital
where she is employed.”
The OWC judge granted motion. However, the court of appeal reversed,
citing the opinion of the treating orthopedic physician that the restrictions
he imposed were permanent, and that an FCE would not change his opinion.
The treating surgeon specifically stated that the FCE was not medically
necessary under these circumstances. Hager v Hospital Housekeeping
System, WCA 20-122 (La. App. 3 Cir. 10/28/20).
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