
The issue in this case was

whether the claimant met his

burden of proving that a work

accident occurred when there was

no official accident report filed

with the employer
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The court considered the argument that in addition to there not being an accident
report, the claimant’s initial post-accident medical records contradicted his
testimony regarding the accident occurring at work because they note that he
“denied trauma or injury.”  However, the court acknowledged that while the
medical records failed to state a mechanism of injury, they did link his medical
complaints to his employment.  

The court also considered testimony from claimant’s co-workers that corroborated
his allegations of a work accident/injury.  Specifically, two of his co-workers
recalled that he had complained to them of hurting his back while working for the
employer.  In addition, the workers compensation Judge made a factual finding in
his written reasons for Judgment that he found the claimant to be credible.  When
considering the factual finding of credibility and corroborating evidence of the co-
workers, the First Circuit Court of Appeals affirmed the finding that the claimant
had met his burden of proof that the work accident occurred. Vessel v. CB&I,
2019-0608 (La. App. 1 Cir. 9/2/2020). 
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Claimant injured his lumbar spine in a car accident in April of 2012. He was evaluated by

numerous physicians with vastly differing opinions. Opinions regarding MMI dates ranged

from August 20, 2012, to February 12, 2016. Two physicians found he did not suffer a loss of

wage earning capacity. Claimant continued to work for the employer after the injury, making

the same wages. But, in 2013, after being placed at MMI twice by one of his physicians, the

claimant’s position was eliminated and he was terminated. After losing his job, claimant

continued to work operating his carpet cleaning business, his auto detailing business, and a

limousine business. Before the court of appeals hearing, a vocational expert opined that

claimant suffered a loss of earning capacity, basing this finding on a physician’s one-time

evaluation. 

The Commission found that claimant had reached MMI and suffered no loss of wage earning

capacity. The Court of Appeals affirmed the Commission’s decision of MMI, but reversed the

ruling regarding no loss of wage earning capacity. The court pointed to the fact that

employer failed to offer any evidence of substantial, gainful employment. The court further

noted that a determination of a loss of wage earning capacity is a legal determination, not a

medical determination, and the one qualified to make that determination was the vocational

expert, who found a loss of wage earning capacity. 

The Supreme Court of Mississippi held the Commission’s two findings were supported by

substantial evidence and reversed the Court of Appeals decision. The Supreme Court noted

that the Commission is the ultimate fact-finder and was “well within its authority’ to accept

the opinions of two of the claimant’s physicians over the opinion of another. It further

pointed to the uncontested evidence that claimant’s position was eliminated due to a change

in management and he remained employed for 9 months after the accident. Seals v. Pearl

River Resort, No. 2019-CT-00012-SCT (Miss. Sept. 3, 2020).

MS: SUPREME COURT REVERSES COURT OF APPEALS

AND FINDS NO LOSS OF WAGE EARNING CAPACITY



Claimant was a firefighter from 1986 to 2017. After retirement on June 11, 2018, he sought 

benefits for noise induced hearing loss in both ears. Claimant alleged that he was entitled to 

permanent, partial disability (PPD) benefits under the scheduled loss statute for the 

applicable percentage hearing loss. The employer filed a motion for summary judgment 

arguing that claimant's hearing loss was an occupational disease, and not caused by a single 

traumatic event. Therefore, the employer argued that claimant was disqualified from PPD 

benefits. 

The OWC judge agreed based on the clear wording of the PPD statute, which states that 

PPD benefits for hearing loss apply when claimant “suffers a permanent hearing loss solely 

due to a single traumatic event.” R.S. 23:1221(4)(p). Claimant appealed. While claimant 

proved he was entitled to medical benefits under a specific statute covering firefighters, 

which the employer paid, the appellate court agreed that PPD indemnity benefits were not 

owed. Claimant argued the court erred in failing to rely on the Louisiana Supreme Court 

decision in Arrant v. Graphic Packaging International Inc., wherein the court held that the 

claimant's noise-induced hearing loss over time qualified as a personal injury by accident. 

However, the appeal court determined that the Arrant decision "made no affirmative findings 

that gradual hearing losses are specifically compensable under [the PPD statute]." 

A dissenting judge wrote that the court should have followed the Arrant decision, in which it 

was held that each occurrence of excessive noise was a single traumatic injury to the ear 

even though the impact was gradual hearing loss. We expect this case to be appealed to the 

Supreme Court. Hankel v. Jefferson Parish Fire Dept, 19-613 (La. App 5 Cir. 9/22/20).

LA: FIREFIGHTER DENIED PPD BENEFITS

BECAUSE HIS HEARING LOSS WAS NOT

THE RESULT OF A SINGLE TRAUMATIC

EVENT
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