Claimant, a department manager,
initially injured her knee in an
undisputed work accident at WalMart on January 29, 2018. She
was off work for this injury until
June of 2018. She later filed suit
alleging she injured her neck and
back on her first day back at work
on June 1, 2018.
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She alleged she was injured lifting a heavy box and immediately reported it to two
other department managers who advised her to “take it easy.” However, the
accident was unwitnessed, and both managers denied any knowledge of the
incident or an injury. Further, although the 1008 Disputed Claim listed June 1,
2018 as the date of injury, Claimant had later completed a Wal-Mart accident
report wherein she alleged a June 3, 2018 date of injury. Either way, a Wal-Mart
representative confirmed that Claimant did not work on either June 1, 2018 or
June 3, 2018. Next, medical records from treating physician show that claimant
reported resolving knee pain and general achiness on June 1, 2018. The doctor
wrote that the achiness was due to a new workout regimen, but did not mention
any new work accident. Medical records from a pain management physician
further documented the claimant experienced neck and back pain for years. WalMart moved for summary judgment arguing the claimant could not prove an
unwitnessed accident occurred because too much evidence cast doubt on her
version of events. The workers’ comp judge agreed, and dismissed the suit. The
judgment was affirmed on appeal to the 4th Circuit Court of Appeal. Gibson v.
Wal-Mart Louisiana, LLC, (La. App. 4 Cir. 8/27/20)

Attorney Spotlight
Sammie M. Henry
Sammie has worked in workers
compensation for over 25 years,
handling all manner of cases for all
types of employers. In each instance
the goal was to provide the most
efficient and cost effective solution to
the problem, even if it meant litigation
all the way through the appeal process.
Sammie has gained a reputation, with
both judges and opposing attorneys,
for being honest,approachable and
reasonable, and for fighting when there
is a need to fight.

CLAIMANT FAILED TO PROVE CAUSATION
The claimant alleged he injured his head and neck because of chemical
exposure at a chemical plant. He alleged he was using a portable bathroom
and a bad smell came through the vents, almost “taking the wind” out of him.
Although he was unable to identify the source of the smell, his eyes began to
water, his head started hurting and he became dizzy. He reported the
incident. The area in question was checked and nothing was found.
The claimant later alleged he could not work with due to headaches and
dizziness. He denied experiencing headaches before the alleged exposure. The
claimant eventually treated with a neurologist and who could not relate his
chronic headaches to chemical exposure. The neurologist then referred the
claimant to a toxicologist, Dr. Douglas Swift. Dr. Swift was unable to relate
the headaches to chemical exposure. Moreover, the ongoing headaches, with
minimal improvement, did not fit a toxicology pattern: i.e. one would expect
the symptoms to improve once the claimant was removed from the exposure.
Eventually, the claimant’s attorney withdrew from the case and the employer
filed a motion for summary judgment on the issue of causation. The workers’
comp judge granted summary judgment and that decision was affirmed on
appeal to the First Circuit. Kevin Scott v. Performance Contractors, Inc., (La.
App. 1 Cir. 8/6/2020)

COURT EXCUSES CLAIMANT FOR LYING BECAUSE SHE
NEEDED THE JOB
This case is good reminder for all your defense counsel that any defense of fraud
must be specifically asserted in an Answer or Amended Answer. It is not sufficient to
allege fraud only generally or assert it in any pleading other than the Answer.

In this case, despite an essential admission of fraud, the court rejected the defense
because it was not specifically set forth in any Answer to the 1008. Despite its
loss of the fraud defense, the employer still maintained that the claimant failed to
prove the existence of the accident because she had admittedly lied many times
about her prior medical condition. In responding to questions from the workers’
comp judge at trial, Claimant admitted lying in her deposition, and in at least two
other pre-employment medical questionnaires about prior injuries affecting the
same body parts at issue in this suit.
The judge made the following comments: “It is unfortunate that [claimant] felt
like she needed to be untruthful on questionnaires prior to this time just to be able
to have employment and to support her kids. But she has admitted in court today
doing so, and she has indicated why she did it. It was because she has to support
five children, so I'm certainly not applauding her for being untruthful, but I'm
saying that to say that I don't find that it's enough to find that she has committed
fraud in this particular case. I think the accident happened the way that she
described it, and the reason I say that is not necessarily based on her testimony
but based on the description of the symptoms and the findings of the physician.
So I find the causation to be present: accident within course and scope of
employment.” The 3rd Circuit Court of Appeal affirmed the dismissal of the fraud
defense, and the credibility determination of the trial judge in finding the claim
compensable. Milligan v. Heritage Manor Health & Rehabilitation Center, (La. App.
3 Cir. 8/19/20).
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