
As with many of other state courts across

Louisiana, the Eastern District of Louisiana

maintained the status quo of allowing a

biomechanical expert to opine at trial

regarding the “force of impact”, however, the

expert could not provide any opinion

regarding medical causation (i.e., opinions

that the dynamics of the accident

would/would not be consistent with bulging

or herniated discs), because “he is not a

medical expert."
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BIOMECHANICAL EXPERT

CANNOT OPINE AS TO CAUSE

OF PLAINTIFF’S INJURIES,

BUT CAN TESTIFY AS TO

EFFECT ON HYPOTHETICAL

HUMAN BODY.
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However, on finding that he is competent by education and training
and that his methodology is appropriate, the court held that the
expert’s "opinions on (1) the force of impact experienced by
Plaintiffs and (2) how a hypothetical human body usually responds
to such force will assist the jury in evaluating whether the subject
collision caused Plaintiffs' purported injuries and, if so, the extent of
Plaintiffs' damages." Collins v. Benton, 2020 WL 3605942 (E.D. La.
07/02/20).
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The Western District of Louisiana recently revived a plaintiff’s ability to present evidence of

future radiofrequency ablations (RFAs) for a plaintiff’s lifetime, after similar wide-ranging

future damage models were excluded by the Eastern District of Louisiana. The focus of both

courts was on the reliability of an opinion regarding future lifetime RFAs.  Notably, plaintiff’s

counsel in the Western District presented medical studies and peer-reviewed reports that

had not been previously presented to the Eastern District which provided plaintiff’s medical

expert the proper grounds to assert his opinion at trial. Tyson v. National Specialty Ins. Co.,

2020 WL 3547952 (W.D. La. 06/29/20)

Gino, a fifth grader at Our Lady of Divine Providence School, slipped and fell on stairs and

sustained injuries. Plaintiff, through his parents, filed suit against the school and the

Archdiocese, arguing that a leaky roof caused water to accumulate on the stairs, which

created an unreasonable risk of harm for which the school/Archdiocese was responsible

pursuant to Louisiana’s premise liability law. The school/Archdiocese filed a Motion for

Summary Judgment arguing that Plaintiff initially informed the school that he tripped over

his school bag, not water accumulation. The school/Archdiocese further argued that even if

it was in fact water accumulation that caused Gino to fall, the school had no actual or

constructive knowledge of the water –  a critical element of a plaintiff’s premise liability

claim. The trial judge’s denial of the Motion for Summary Judgment, was reversed on a writ

application. In reversing, Louisiana’s Fifth Circuit Court of Appeal commented that “Gino's

self-serving testimony was not corroborated by evidence…and the testimony does not create

a genuine issue of material fact…As a result, [Plaintiff] failed to prove that [the

school/Archdiocese] had actual or constructive notice of the alleged water leak in the

stairwell.” Caminita v. The Roman Catholic Church of the Archdiocese of New Orleans, 20-C-

54 (La. App. 5 Cir. 07/08/20).

EVIDENCE OF DAMAGES FOR LIFETIME

PLAINTIFF’S OWN SELF-SERVING, CONFLICTING

TESTIMONY NOT SUFFICIENT TO CREATE DISPUTED

ISSUE OF MATERIAL FACT.
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