A class action complaint was
recently filed on May 8, 2020 in
the Southern District of the U.S.
District Court, Hattiesburg
Division on behalf of Real
Hospitality, LLC d/b/a Eds Burger
Joint against Travelers Casualty
Insurance Company of America.
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The claim seeks damages for the denial of business interruption and extra expense coverage for
the plaintiff and all similarly situated all-risk commercial property insurance policyholders coping
with business income losses and related expenses due to the COVID-19 outbreak. This appears to
be the first business interruption action filed in Mississippi.
The action focuses on Travelers’ all risk commercial property policies which are alleged to cover
loss or damage to the premises resulting from all risks not expressly excluded – and the policy
does not exclude losses from a virus or global pandemic. Amongst other relief, the Complaint
seeks a declaratory judgment determining that the business income loss applies to prevent the
denial of coverage. Although no other class members are identified, the Complaint identifies the
class as all entities who have entered into this policy with Travelers.
We will be closely monitoring this case as the pandemic will generate an influx of other COVID19 related insurance concerns such as worker’s compensation, tort exposure claims, executive
officer claims, and the like. For more information on how TWPD is monitoring other related
matters, please see the attached.

Attorney Spotlight
Mark D. Hebert, Partner
Mark has practiced construction and general
liability law for over 40 years.
He has represented every player in the
construction industry in claims for both
contract damages and personal injuries. He
has also handled serious product liability
claims for a major national auto manufacture.
Mark brings to every case a wealth of
experience and an intense drive to achieve
the best solution for his clients, whether that
be by settlement, or, if necessary, full
litigation of the claim.

DISTRICT COURT GRANTS MOTION FOR SUMMARY
JUDGMENT AND EXCLUDES EXPERT
On March 12, 2020, Mark Herbert and Ginny Deliman won a critical Motion for Summary
Judgment for the firm’s client, American Contractor’s Indemnity Company. ACIC, a
construction surety, had sued the subcontractor for indemnity under performance and
payment bonds which it was called upon to pay on behalf of the subcontractor. The
subcontractor counterclaimed and alleged bad faith in ACIC’s investigation and payment of
the bond claims.
ACIC prevailed on its claim for indemnity and in defeating the counterclaim as well. ACIC
obtained a $500,000 judgment and ACIC has applied for an additional $128,000 in
attorney’s fees. The Court also granted ACIC’s Daubert motion to exclude the
subcontractor’s bad faith expert, knocking him of the expert witness business. ACIC’s CEO
sent around a memo to all of its subsidiaries nationwide applauding TWPD for its excellent
work and successful outcome.
MEMORANDUM OPINION AND ORDER GRANTING PLAINTIFF-COUNTER DEFENDANT’S MOTIONS [37] [38]
FOR SUMMARY JUDGMENT
MEMORANDUM OPINION AND ORDER GRANTING PLAINTIFF/COUNTER DEFENDANT’S MOTION [40] TO
STRIKE EXPERT

TWPD SELECTED AS
MISSISSIPPI MEMBER TO
EAGLE INTERNATIONAL
ASSOCIATES
The TWPD Mississippi office has been selected as the law firm member for
Mississippi in Eagle International Associates.
Eagle International Associates is an international network of independent law
firms, adjusters and claims related service providers throughout the United
States, Canada and Europe. Eagle members are dedicated to providing insurance
companies and self-insureds with the highest quality legal and adjusting services
for competitive and fair compensation. As members, we are committed to the
highest ethical standards and act with professionalism and civility in all our
endeavor.
While the concept of a network is not new, the Eagle network is unique for a
number of reasons: Members are held together, not by contract, but by the
common goal of service. Members offer the advantages and facilities of an
international organization with the individual attention and the local knowledge
that are generally expected from a small firm. Eagle members strive to meet the
needs of many clients who want the benefits of small to medium size firms, but
need the extensive resources throughout the country and sometimes the world.

"

The success we have seen is because of the
way we built our practice. It’s about more than
routine strategies. It’s about creative
resolutions to difficult legal questions. It’s
about how we treat our clients and each other
and how we work together to build the best
possible defense for every single case. It's

PRACTICE,
MADE PERFECT.
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