Plaintiff filed suit against a car dealership and its
insurer after she slipped and fell in the restroom. In her
deposition, the plaintiff testified she had taken a few
steps into the bathroom when she fell. She was holding
a cup of coffee at the time, which spilled on her and on
the floor. Plaintiff did not recall seeing any spills on the
floor before the accident, but testified that she
observed seven or eight “puddles of water, like they
were drying up … in different spots” after she fell.
Plaintiff did not know what the liquid was, how long
the puddles had been on the floor, where they came
from or if anyone at the dealership knew of the
puddles.
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An employee of the dealership testified that she had been in the bathroom about five minutes
prior to the accident to wash her hands, and did not see any liquid on the floor. When the
employee inspected the restroom after plaintiff’s fall, plaintiff’s coffee was the only spill she saw.
Photos taken after the accident did not show any visible puddles, which Plaintiff said was
because the liquid was clear.
The defendants sought dismissal on the grounds that the plaintiff could not show the defendant
knew or should have known of the alleged puddles on the restroom floor. In opposition, the
plaintiff submitted her own deposition testimony, as well as the defendant’s discovery responses
indicating a cleaning crew had finished cleaning the floors roughly two hours before the accident
occurred. Plaintiff also speculated that the dealership employee may have caused the spill while
washing her hands in the restroom. The district court dismiss the suit, and the Louisiana Court of
Appeal for the Fifth Circuit affirmed. The appellate court agreed with the district court that there
was no evidence the dealership had any notice of liquid on the floor of the bathroom. The Court
was also unconvinced by plaintiff’s argument that the dealership employee may have created the
spill. This contention was pure speculation, which is not sufficient to defeat summary judgment.
Bryant v. Ray Brandt Dodge, Inc., 2020 WL 1270963 (La. App. 5 Cir. 3/17/20)

Attorney Spotlight
Jared Davidson
Jared is a partner in the New Orleans office who
prides himself on the special relationship he
develops with each and every client. These
relationships are grounded in the attention and
responsiveness he provides to every client in
order to accomplish each client’s specific goals.
His practice focuses on general liability,
transportation, insurance defense, and
construction law. When he is not working, Jared
enjoys spending time with his family and serves in
several volunteer roles for local Little League
Baseball organizations.

SIGNED RELEASE ENDED ADDITIONAL CLAIM FOR
DIMINISHED VALUE
After an automobile accident, the defendant driver’s liability insurer paid for repairs to plaintiff’s
vehicle. Thereafter, the plaintiff submitted claims to the insurer for the diminished value of her
vehicle and for bodily injuries. The insurer responded by stating plaintiff did not have a
diminished value claim because her vehicle had been repaired to factory specification. A few
days later, the parties reached a settlement, and plaintiff signed a release and negotiated the
settlement check. The release specified that plaintiff released the insurer from “any and all
claims.” However, she still continued to seek a settlement for the diminished value claim, and
eventually filed suit. The defendant insurer filed an exception, seeking a ruling that the
diminished value claim was adjudicated when plaintiff signed the release and negotiated the
settlement check. The plaintiff argued in opposition that the settlement discussions only
concerned the bodily injury claim, and the insurer’s adjuster agreed in a telephone conversation
to continue negotiations on the diminished value claim. Plaintiff also pointed to an attachment to
the settlement check which stated the check was for “Bodily Injury Liability.” But the district
court disagreed with plaintiff, and looked to the release language, which stated plaintiff accepted
the settlement “for the purpose of making a full and final compromise adjustment and settlement
of any and all claims …” The plaintiff appealed this ruling, and the Louisiana Third Circuit Court
of Appeal affirmed. In addition to the release language, the appellate court focused on
correspondence from plaintiff’s counsel that was sent three days after the release was signed,
acknowledging the insurer continued to deny plaintiff’s diminished value claim. Therefore, the
Third Circuit held that in signing the release and negotiating the settlement check, the plaintiff
had released the insurer from any liability for the diminished value of her vehicle.
Breaux v. State Farm Mutual Automobile Insurance Company, 2019-788 (La. App. 3 Cir. 4/1/20),
2020 WL 1663102

LANDOWNER DID NOT HAVE NOTICE OF FALLEN TREE
The plaintiff sued a homeowner and his homeowners’ insurance provider after plaintiff was
injured by a falling tree in front of the homeowner’s property. The defendants filed a motion for
summary judgment arguing that there was no evidence the homeowner knew, or should have
known, of any potential defects in the tree. In opposition, plaintiff argued the homeowner should
have known the tree was potentially defective, based on a mere visual observation of the tree’s
large size and its long branches, and also because a home inspection had been performed on the
house about a year before the accident. The plaintiff submitted several items with his opposition
brief, such as photos of the tree, deposition testimony establishing that a home inspection had
been performed, and the inspection report. Plaintiff also later submitted the deposition testimony
of the home inspector.
The district court judge granted defendants’ motion for summary judgment, and held that
plaintiff had failed to produce sufficient factual support to show there was a genuine issue of
material fact as to plaintiff’s claim that the homeowner knew, or should have known, of a defect
in the tree. The plaintiff appealed to the Louisiana Court of Appeal for the Fifth Circuit. In
affirming the trial court, the Fifth Circuit focused on the home inspection report, which did not
state the tree presented a hazard of falling limbs, though it did mention potential risks the tree
presented to the plumbing, foundation, roof and electrical lines. The Court also discussed
plaintiff’s deposition testimony that he had seen the tree before the accident, and the tree did not
look like it would fall. Considering all the evidence, the Fifth Circuit held there was no genuine
issue of material fact as to the homeowner’s lack of knowledge of the tree’s allegedly defective
condition.
Thibodeaux v. Allstate Ins. Co. and Michael Romano, 19-458 (La. App. 5 Cir. 3/20/20), 2020 WL
1317283
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