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beware pitfalls
of social media

T he

rapid development of
technology in recent years and
the proliferation of social media
platforms have had an undeniable
impact on our daily lives, from
communicating on a personal level
to the way businesses communicate
with us as consumers. These
advances in technology and social
media both reflect and enable
the fast-paced lifestyle of the 21st
century, with instant messaging and
lightning-fast internet speeds that
allow the transfer of large amounts
of data and information at the click
of a mouse.

impulsively expressed opinions
with the proverbial pinch of salt.
The trouble comes when we post
those hot-headed and possibly
controversial views on social media,
for all to read. The #FeesMust
Fall campaign has evoked some
strongly worded opinions and
robust debate – some of it verging
on defamatory. The festival of
Diwali is another case in point,
where people who object to the
noise of firecrackers take to social
media platforms to express their
annoyance in offensive and often
racist terms.

While there are definite
advantages to instant, global
communication, the very speed
with which we have been swept
along by social media has, to some
extent, prevented us from fully
understanding the implications
of our cyber-statements and
the
potential
complications when
we overstep the mark.

When we publish these views
on social media, our audience is
likely to be less forgiving than our
family and friends, and legal action
can follow as many have found to
their detriment! Moreover, despite
the term ‘social’ media, our online
misdemeanours can have a negative
impact on our employment
as well as our individual
standing, particularly when
what we have posted brings
our employer or profession
into disrepute; the number of
dismissals for social-mediarelated misconduct continues
to increase.

It
is
human
nature to sound off
and
express
our
irritation with events
or people – often
disproportionate and irrational in
the heat of the moment – to our
family and close friends. They know
us well and are likely to take our

In a South African context,
we currently do not have any
specific legislation that deals
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Another PMR
award for LLI
Livingston Leandy was delighted to
once again be the recipient of the
PMR Award in the Small Law Firm
Category.

exclusively with social media law.
In determining a legal dispute that
centres on social media law, we
have to rely on other sources such
as the Constitution, employment
legislation, consumer protection
legislation, intellectual property
legislation and the ever-developing
common law to decide on disputes
of this nature. This body of law
may well be bolstered should the
Prevention and Combating of Hate
Crimes Bill become law.
Even prior to the age of social
media, determining a conflict of
rights between parties has always
been difficult to determine. Social
media, however, has blurred those
lines still further when it comes
to deciding a rights dispute,
particularly when it comes to
freedom of expression and the
protection of one’s dignity and
reputation.
When
navigating
the
minefield that is proper conduct
and etiquette on social media, one
should be mindful of the following:
• Make sure you have set your
privacy settings. The CCMA has
held that one cannot rely on
the right to privacy when one
>> turn to page 3

Property
updates
1) In September 2015, we cautioned purchasers of immovable
property to ensure that all debts
due on the property, and not only
those incurred in the previous two
years as is required for transfer,
are settled as Section 118(3) of the
Municipal Systems Act authorises
local authorities to retain the
outstanding amount as a debt due
on the property, notwithstanding
transfer of the property.
Relief now appears to be in
sight for property owners who find
themselves saddled with debts
of previous owners. A recent
judgment handed down by the
High Court in Pretoria ruled that
Section 118(3) is constitutionally
invalid to the extent that it imposes
a charge on the property in
relation to historic debts incurred
by previous owners.
As this judgment deals
with constitutional invalidity
of legislation it needs to be
confirmed by the Constitutional
Court before it becomes effective.
This will then hopefully give clarity
on this matter once and for all.
2) In December 2014, we advised
that the window period for
lodging land claims under the
Restitution of Land Rights Act had
been extended to 30 June 2019
as a result of an amendment to
the Act.
The Constitutional Court
recently held that the amendment
was invalid as Parliament did
not allow for proper public
consultation before the law was
passed in 2014, as the gravitas
of this type of legislation and the
lands claim process is sensitive
and of public interest and
reasonable public participation
prior to enactment is crucial.
The Court went on to provide
that claims that were lodged as
a result of the Amendment Act
cannot be processed until the
law is re-enacted. Parliament was

On a mission to mars?

LLI hosted a successful Women’s Day function at the Oyster Box Hotel, where
guests were treated to a thought-provoking address by Adriana Marais one of
the final 100 ‘Mars One’ candidates.

given 24 months (from July 2016) to
attend to this.
3) The Community Schemes
Ombuds
Services
Act
and
Regulations and the Sectional Titles
Schemes Management Act and
Regulations came into came into
effect on 7 October 2016, introducing
some significant changes as to how
community schemes are managed
and disputes resolved.
A community scheme is a
scheme in terms of which there
is shared use and responsibility
for parts of the land and buildings
and includes share block schemes,
schemes managed by homeowners
associations and housing schemes
for retired persons
Some of the more significant
features of this legislation provide
that:• the scheme be registered with the
Community Schemes Ombud;
• the scheme pays a levy to the
Ombud in respect of each unit in
the scheme;

• the
Ombud
approves
any amendments to the
Management and Conduct
Rules of a sectional title scheme;
• the Body Corporate establishes
a maintenance reserve funds;
• the books of the Body
Corporate be audited;
• no person to whom a proxy is
granted may hold the proxy for
more than two members;
• the Body Corporate prepares
a maintenance, repair and
replacement plan for the
common property;
• the Body Corporate obtains a
replacement value for insurance
purposes of all buildings and
improvements at least every
three years;
• disputes may be referred to the
Community Schemes Ombud
for adjudication.
Whilst some of these changes
may be welcomed, many of them
could prove expensive, impractical
and inconvenient, especially in
small self-managed schemes.

We gave our 67 minutes ...

Once again this year, LLI participated in the Domino Foundation’s ‘67 Minutes for
Mandela Day’ programme.

Cartels: Changes to
competition laws unpacked
Effective competition policies are
vital for South Africa’s economy as
they play a critical role in promoting
equity in business and reducing
poverty. In 2015, the Competition
Commission – the investigative
and enforcement agency created
under the Competition Act of
1998 – successfully dismantled
cartels in the wheat, poultry, maize
and pharmaceutical industries,
resulting in drastic price reductions
which in turn reduced the national
poverty rate by 0.4%. This amounts
to 202 000 individuals being lifted
above the poverty line.
Changing Landscape in South
Africa’s Competition Law
Recent legislative amendments have brought about
significant change to competition
law in South Africa. Until 30 April
2016, the Competition Act only
provided financial penalties for
businesses caught colluding and
price fixing. This has proved to be
effective in many cases, as fines
can have significant ramifications
for companies in South Africa. In
recent months, Africa’s biggest
steel producer, ArcelorMittal,
admitted guilt to fixing prices,
>>> from page 1, Social Media
has allowed unrestricted public
access to viewing and sharing
your posts on social media.
• Beware of what you share! Even
if you are not the originator
of the defamatory content,
simply sharing somebody
else’s defamatory post has the
potential to attract defamation
charges.
• If you are tagged in a post on
social media and you fail to
un-tag yourself or take steps to
disassociate yourself from the
defamatory content, you run
the risk of being held equally
liable for another person’s post.
• Be careful of the context. Your
seemingly innocent comment
or witty remark in the context
of a thread of other comments
that are defamatory in nature

sharing commercially sensitive
information related to long-steel
products, and allocating customers.
The Competition Commission
imposed a R1.5 billion fine on the
company, the biggest fine to date.
One of the shortfalls of
the Competition Act is that the
individuals responsible for the
companies’ contraventions are not
dealt with personally. This, however,
changed earlier this year.
The Competition Amendment
Act (the Amendment Act) was
enacted in 2009 but Section 73A
only came into effect on 1 May
2016. Section 73A governs the
criminalisation of cartel conduct
and introduces criminal sanctions
against individuals working within
companies. It is now a criminal
offence for individual directors
or persons in “a position having
management
authority”
to
engage in or knowingly acquiesce
to collusion with competitors to
fix prices, win tenders or divide
markets. Such individuals can face
fines of up to R500 000.00 and up
to 10 years’ imprisonment if found
guilty.

The interplay between the
Competition Commission
and the National Prosecuting
Authority
The Competition Commission investigates, controls and
evaluates restrictive practices,
mergers and abuse of dominant
positions.
However,
under
the new amendments the
Commission will not conduct the
criminal prosecution of individuals
so charged. Rather, the National
Prosecuting Authority (NPA) will
proceed with prosecution after
the Competition Commission has
made a finding that the company
in question has engaged in cartel
conduct or after the company has
admitted to such activity.
This interplay between the
Competition Commission and the
NPA will rely on close co-operation
between these two bodies, as
there will be overlapping roles
and the potential for duplication
in investigations. A memorandum
of understanding is being
negotiated between these bodies
to determine how the criminal
>> turn to page 4

can be treated in the same light
as the other defamatory remarks
surrounding it.

however, resulting in an award
of R40 000.00 to the plaintiff in
damages.

These and other aspects of
defamation on social media were
highlighted in the case of Isparta
v Richter and Another 2013 (6) SA
529 (GNP). In the Isparta judgment,
two defendants were held jointly
and severally liable for damages
arising from defamation charges
as a result of defamatory remarks
against the plaintiff posted on the
first defendant’s Facebook page,
which the second defendant was
tagged in. The court was of the
opinion that an apology in the same
medium would have gone a long
way toward mitigating the plaintiff’s
demand for damages. Neither of the
defendants apologised or retracted
their
defamatory
comments,

In light of the fact that
we do not yet have a set of
principles embodied in a single
piece of legislation to chart the
somewhat murky waters of social
media, social media users must
be mindful, particularly in terms
of sharing private information
in a public forum and carefully
selecting the content they choose
to share online. We are, however,
taking strides in developing the
common law with regard to social
media and the development of a
body of decided cases will provide
much-needed guidance on how
to use social media responsibly.
Contributed by Kirsty Frances

two new team members
Claudia Harris
Claudia was born in Durban and
matriculated from Westville Girls’
High School in 2006. She went
on to study at the University of
KwaZulu-Natal, Howard College,
where she obtained a B Soc Sci
(majoring in psychology and legal
studies) and then an LLB. After
graduating, she completed her
articles at an established Durban
law firm and was admitted as an
attorney in 2013. She joined LLI
as an associate in November 2016,

>>> from page 3
prosecutions will be carried out.
Conflict with Corporate
Leniency Policy
An interesting situation arises
from these new amendments:
the Commission is allowed to
offer indemnity to a firm under
its Corporate Leniency Policy
which offers a cartel member
the opportunity to disclose
information about a cartel in return
for immunity from prosecution.
This immunity is only available
to the first cartel member that
approaches the Commission. A
2015-2016 Global Competitiveness
Report compiled by the World
Economic Forum ranked South
Africa 13th among 140 countries
in terms of the effectiveness of
its competition policies, and
the World Bank found that the
Competition
Commission’s
Corporate Leniency Policy played

where she specialises in the administration of deceased estates. Out of
the office, Claudia keeps active and
enjoys dining out and travelling.

Nqobile Mthiyane
Nqobile was born in Inanda,
Durban and matriculated in Dabeka
Secondary School in 2008. She went
on to study at UKZN Howard College
and obtained her LLB. She joined an
established practice in 2014 as an
Articled Clerk where she completed
her articles. Nqobile was admit-

Nqobile Mthiyane

a role in this high ranking.
Under the new Amendment Act,
the Commission will be able to make
submissions to the NPA requesting
leniency for an individual director
or manager, but these submissions
will not be binding on the NPA.
This might result in companies being
more reluctant to co-operate with the
Competition Commission as it cannot
guarantee individual directors and
managers immunity from prosecution
by the NPA.

committed a cartel offence, this
evidence can be used as prima
facie proof that the company has
engaged in cartel conduct during
the criminal prosecution. This has
the potential to deny an individual
their constitutional right to a fair
trial and to be presumed innocent.

Constitutional Issues
There was robust debate
surrounding certain amendments
with the result that some provisions
have not yet been brought into
effect. The constitutionality of
Section 73A(5) has been widely
discussed, as it creates a “reverse
onus”. When there is a consent
order or finding by the Competition
Tribunal or Competition Appeal
Court showing that a company has

address

Claudia Harris

ted as an attorney in 2016 and
joined LLI’s litigation department
as an associate earlier this year,
where she specialises in personal
injury and insurance law. Outside
of the office she enjoys cooking
and spending time with family and
friends.

Section 73A(6) is a further
provision presently not in force
which prohibits a company from
directly or indirectly paying a fine
on behalf of a director or manager
found guilty of a cartel offence
and prohibits the funding of the
individual’s legal fees.
Companies
should
be
fully aware of the impact these
amendments will have on
individual directors and managers
within their organisations, should
contraventions occur.
Contributed by Ishara McKenna
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