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UNDERSTANDING
TRUSTS
Trusts

were first established in
England between 1095 and 1291,
during the years of the Crusades,
when a knight would transfer his land
to a trusted friend to look after while
he was away on the understanding
that all benefits (rents, income etc)
would be paid to the absent knight’s
family. The trusted friend promised
to return the land to the knight upon
his return from the Crusades. This
arrangement was binding as a matter
of honour – of trust.
Today a trust is a legal institution
in terms of which a trustee holds or
administers property separate from
his own property for the benefit of
certain named beneficiaries or for the
furtherance of a charitable or other
purpose, subject to certain terms and
conditions as set out in a written
document.
Trusts are created either inter
vivos (between the living) or by way
of a testamentary disposition (in a
Will upon the death of the deceased).
Both types of trusts are governed by
the provisions of the Trust Property
Control Act.
Trusts can be vesting or
discretionary trusts, which determines
when and by whom tax is payable.
In a discretionary trust, the trustees
administer the trust at their discretion
for the benefit of the beneficiaries,
so no particular beneficiary has
any specific right to trust capital or

September 2015

LLI wins PMR
Silver Arrow
Award – again

This year LLI was awarded
income. In the case of a vesting trust, a Silver Arrow Award by
the assets of the trust actually vest in the PMR Africa for the sixth
beneficiary and are administered by the consecutive year since 2010.
trustee on behalf of the beneficiary.
An inter vivos trust is created
when a founder (or donor) concludes
of the founder and the courts on
an agreement with the trustees to
occasion apply the look-through
hold certain property for the benefit of
principle;
certain named beneficaries or a class
•
the
trustees carry the responsibility
thereof, or for a charitable institution. A
for
strictly complying with the
testamentary trust is where the testator
terms
and conditions of the trust
in a will bequeaths certain property to a
deed;
person to be held in trust by his trustee
• there may be both legal and
for the benefit of a beneficiary.
accounting costs involved relating
to the administration of the trust;
Advantages of trusts
•
certain tax rates are higher for a
A trust
trust
than for individuals, such as
• pegs growth assets outside of one’s
income
tax and capital gains tax.
estate, thereby saving estate duty;
• assists succession planning in family
situations as trusts continue to exist
for many generations;
• can be established for the benefit
of mentally or physically disabled
persons and spendthrifts;
• can be useful for asset protection;
• survives the life of any individual
and can provide a certain degree of
continuity and control;
• provides certain tax savings in the
way income and capital gains can be
distributed.

When does a trust terminate?
A trust generally terminates
on a date determined by the will or
the trust deed, for example, when a
beneficiary reaches a certain age or
on a certain date. A trust will also
terminate if there are no longer any
trust assets, for instance if they have
all been distributed.
Trusts are useful provided
that the reasons for implementing
them are clearly and carefully
considered. However, trusts are
also relatively expensive vehicles.
Disadvantages of trusts
• the founder of the trust has to divest Therefore, as a rule of thumb in
estate planning, only non-income
himself of control of all trust assets;
• a trust may not act as the alter-ego generating assets are suitable for
>> turn to page 3

Property Updates
1) TRANSFER
DUTY AMENDMENTS

VALUE OF PROPERTY RATE

0 - 750 000			
0%
Minister of Finance has
750 001 - 1 250 000		
3% on the value above 750 000
announced amendments to the transfer duty payable on immovable prop1 250 000 - 1 750 000		
15 000 + 6% of the value above 1 250 000
erty acquired on or after 1 March
1 750 001 - 2 250 000		
45 000 + 8% of the amount above 1 750 000
2015. The amendments provide some
relief for lower- and middle-income
2 250 001 and above		
85 000 + 11% of the amount above 2 250 000
buyers in that properties purchased
up to the value of R750 000 will be
of the building contract. The Court went on to state
exempt from transfer duty. Buyers at the upper end of
that, although this clearly amounted to a deprivation of
the scale, however, will have to pay significantly more.
property (on the part of Cool Ideas), the deprivation was
The table above right sets out the transfer duty
not arbitrary in that there were compelling reasons for it.
rates applicable to properties acquired on or after 1
The Court accordingly refused to make the
March 2015. The same rate will apply to all purchasers
arbitration award an Order of Court as this would
irrespective of whether the purchaser is a natural person,
effectively have amounted to sanctioning an illegality.
company, close corporation, or trust.
The effect of the judgment is that, although the
Contributed by Subashnee Moodley, director in LLI’s Property
Department.
building contract was valid and binding, the developer
was unable to insist on payment in terms of the contract
2) RESIDENTIAL PROPERTY DEVELOPERS
as it was not a registered home builder at the time
AND THE NHBRC
construction commenced - a serious consequence indeed
for failing to register with the Council.
Residential property developers and home builders
Contributed by Barry Lewis, director in LLI’s Property Department.
should take careful note of a recent decision of the
Constitutional Court of South Africa in the matter of
3) RATES AND UTILITIES
Cool Ideas 1186 CC vs Anne Christine Hubbard.
IN PROPERTY TRANSFERS
In brief, the facts are as follows:
Cool Ideas and Hubbard concluded a building
Notwithstanding a recent judgment handed down by
agreement in terms of which Cool Ideas was to build a
the North Gauteng High Court in the matter of Mitchell
residential dwelling for Hubbard. The construction work
vs City of Tswane Metropolitan Municipal Authority,
of the house was subcontracted to Velvori. When building
purchasers of property (other than judicial sales in
commenced, Velvori was a registered home builder with
execution of a judgment) need to ensure that the seller
the National Home Builders Registration Council (the
settles all outstanding rates and utility charges owed to
NHBRC) and the home was enrolled with the NHBRC
a local authority or service provider and not simply those
but Cool Ideas was not registered with the Council. A
necessary to obtain a Rates Clearance Certificate.
dispute arose after the completion of construction, with
In terms of Section 118(1) of the Municipal Systems
Hubbard alleging defective workmanship and refusing
Act,
a
local authority is obliged to issues a Rates
to pay the balance of the contract consideration of
Clearance
Certificate if payment of the last two years’
R550 000.00. The matter was referred to arbitration and,
obligations
has been made. This certification is sufficient
although there was a counterclaim of R1 200 000.00 by
for
the
transfer
of immovable property. However, debts in
Hubbard, the arbitrator awarded Cool Ideas the sum of
excess
of
two
years’
obligations remain as debts against
R550 000.00. Cool Ideas then applied to court to have
the
property
in
terms
of Section 118(3) of the Act and
the arbitration award made an Order of Court so as to
will
simply
be
debited
to the new purchaser’s account if
enforce payment.
not settled at the time of transfer, unless the transfer is in
The matter finally ended up in the Constitutional
terms of a sale in execution (a judicial sale) in which event
Court, by which time Cool Ideas had registered with
the purchaser will have obtained clean title and the local
the NHBRC. The Constitutional Court confirmed that
authority will not be entitled to look to the new owner to
both developer and home builder had to be registered
settle the debt.
as home builders with the NHBRC before construction
Purchasers must ensure that the purchase and sale
commenced and held that the interpretation of Section
agreement
concluded with the seller obliges the seller
10(1)(b) of the Housing Consumer Protection Measures
to
settle
ALL
outstanding rates and utilities due on the
Act, that registration is a prerequisite for building works
property
and
not
simply those required to obtain a Rates
to be undertaken by the home builder, must be upheld.
Clearance
Certificate.
Failure to register would result in the home builder
Contributed by Barry Lewis, director in LLI’s Property Department.
being ineligible to seek payment for work done in terms

The

Chief Justice at LLI-sponsored lunch

Above: Seen at the lunch were,
from left, Zeph Ndlovu (president
of the Durban Chamber), Judge
Zondo of the Constitutional Court,
Kay Naidoo (MD of Livingston
Leandy) and Chief Justice
Mogoeng Mogoeng
Right: Subashnee Moodley
(Director at Livingston Leandy),
Dumile Cele (CEO Durban
Chamber) and Chief Justice
Mogoeng Mogoeng

On 18 June 2015, LLI had the privilege of sponsoring
the Durban Chamber of Commerce and Industry’s Power
Connection lunch, which was held at Coastlands Hotel,
Musgrave. The invited guests included captains of industry,
other chambers in the province who are involved in advocacy on behalf of business in a bid to grow the economy, as
well as several of LLI’s clients. They were addressed by the
guest of honour, Justice Mogoeng Mogoeng, fifth Chief
Justice of the democratic Republic of South Africa.

POPI: necessary
safeguard or
unnecessary regulation?
Our

legislature has recently added to
the raft of regulatory legislation faced by
business in South Africa by enacting the
Protection of Personal Information Act, 4 of
2013 (commonly known as ‘POPI’).
Although only a limited number of
the provisions of POPI are currently in
operation, businesses around the country
should sit up and take notice because the
Act will have far-reaching ramifications for
any entity that handles personal information.
POPI regulates how and why personal
information is collected and the way in which
it is used or distributed by ‘responsible
parties’. Responsible parties are entities
which collect the personal information of
‘data subjects’. A data subject’s personal
information can include: a name, identity
number, address and contact details. POPI
also deals with so-called ‘special’ personal
information such as a person’s race, religion
and trade union membership. The handling
of such special information is even more
highly regulated.
Personal information can only
be collected and used for the reasons
described in the Act and in the manner
set out therein. There are provisions in the
Act which allow for entities to collect, use

and distribute such information in line with
legally recognised reasons, e.g. complying
with obligations imposed by law or acting
in a party’s legitimate and recognised
interest.
POPI places the onus of safeguarding
personal information on the responsible
party and provides that entities must put
in place measures to protect personal
information against theft, loss and unlawful
use.
POPI will be administered by the
Information Regulator who will receive and
investigate complaints. The IR has broad
powers to carry out its investigations, such
as the power to call for evidence on oath as
well as any documentation.
Non-compliance with many of
POPI’s provisions is a criminal offence and
transgressors could ultimately be liable for
fines of up to R10 million or imprisonment
for up to 10 years. It is therefore imperative
to put sensible measures in place to
guard against potential contraventions.
Businesses should consider the use of
specially designed software for the handling
of information, the training of employees
and insurance against the risks created by
the Act.

Understanding
trusts
>> from page 1
trusts. This is because,
in some instances,
the trust is taxed as a
separate legal person
from the beneficiaries
(and
trustees).
In
other instances, the
donor or founder or
the beneficiary may
be taxed, regardless
of whether or not any
assets or benefits were
actually paid or released to the beneficiary.
These factors depend
largely on how the
trust deed has been
structured.
Given these complexities, it is imperative
to seek appropriate
legal advice before
implementing
any
estate
planning
strategy or setting up
a trust.
Contributed by Mike Nolan,
director in LLI’s Estate
Planning Department.

new appointments

Linden

Bowes, above, has been
appointed as an associate in LLI’s
personal injury department.
Linden matriculated from
Glenwood Boys’ High School and
went on to graduate with an LLB
degree from UKZN (Howard College)
in 2010. After serving his articles of
clerkship, he became a legal advisor before joining Livingston Leandy
in June 2015. Linden’s particular
areas of interest are in criminal, civil,
matrimonial and labour law. Out of
the office, Linden enjoys listening to
music and playing the piano, participating in sport, and travelling with his
wife. He also spends time volunteering at St. Theresa’s Children’s Home
for Boys.

LLI’s new Candidate Attorneys are, seated: Andrea Mellon (L) and Tyla Christy (R);
and standing: Ludfia Samed (L) and Faried Mohamed (R)

Human trafficking

In December 2014 Andrea Mellon, currently a Candidate Attorney at LLI,

was
invited to address the Fifth International Human Rights Education Conference
(IHREC) held at the Washington College of Law in Washington DC. The conference was attended by delegates from more than 35 countries with the
aim of sharing knowledge and exchanging ideas on issues of Human Rights
Education under the theme Advancing Universal Human Rights Culture.
Andrea’s presentation, entitled ‘The obligations of the State and NGOs
in addressing trafficking in persons: an analysis of the legal frameworks of
South Africa, Brazil and Canada’, dealt with her research into the adoption of
the most appropriate measures in response to human trafficking, the importance of understanding the roles and responsibilities of the State and NGOs
in order to protect human rights,
specifically within the field of human
trafficking, and how both role-players are crucial to the development
Website: www.livingston.co.za
of human rights, while cautioning
against a top-heavy approach when
UMHLANGA
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confronting such issues.
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• In an effort to curb human trafficking in minors, South Africa introduced new immigration regulations
with effect from 1 June 2015. This
legislation, which requires all passengers under the age of 18 years
travelling to and from South Africa
to carry an unabridged birth certificate in addition to a valid passport,
has proved to be somewhat controversial and has aroused concerns
that it will adversely affect international tourism to the country.
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