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Land claims
window extended
to 30 June 2019
In terms of the Restitution of Land Rights
Amendment Act, signed into law on 30
June 2014, a person or a community
dispossessed of a right in land after 19
June 1913 as a result of discriminatory
laws or practices is entitled to restitution
of such right in land, provided the claim is
lodged before 30 June 2019.
The law provides for the restitution
of a right in land or equitable redress.
Equitable redress includes the granting
of an appropriate right in alternative
state-owned land or the payment of
compensation.
The Amendment Act gives those
claimants whose claims were not lodged
by 31 December 1998 (the original
closing date for lodgement of claims)
a fresh opportunity to submit claims
to the Commission of Restitution on
Land Rights. However, the Commission is
obliged to prioritise those claims that are
still outstanding but which were submitted
before the original cut-off date of 31
December 1998.
Also introduced into law on 30
June 2014 was the Property Valuations
Act, which creates the office of a valuer-
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LLI wins
Silver Arrow
Award
LLI was recently recognised by
PMR Africa for the fifth consecutive year, receiving a Silver
Arrow Award which was collected on behalf of the firm by
Kay Naidoo. This followed PMR
Africa’s annual national survey
on legal firms in South Africa.
• the current use of property;
• the history of the acquisition and
use of the property;
• the market value of the property;
• the extent of direct State investment
and subsidy in the acquisition and
beneficial capital improvement of the
property; and
• the purpose of the acquisition.

In circumstances where the
valuer-general values property for
acquisition or disposal by a government
department for purposes other than
land reform, market value is the method
general, whose role will be to value property to be used.
identified for:
• purposes of land reform; and
Whilst the motivation for the
• acquisition or disposal by a government amendments to the Restitution of
department.
Land Rights Act can be understood, it
does raise concerns as to the possible
Value, for land reform purposes, must negative impact the extended process
reflect an equitable balance between public may have on the farming and property
interest and the interests of those affected, development industries.
having regard to all relevant circumstances Contributed by Barry Lewis, director in LLI’s
including:
property department.

67 minutes of service
On 18 July a team of LLI directors and staff from the La
Lucia Ridge and Durban offices participated in local NGO,
the Domino Foundation’s sandwich project, as part of the
annual Mandela Day ‘67 minutes of service’ campaign. The
aim of the project was to make as many sandwiches as
possible, for distribution to underprivileged members of the
community.

The CPA and lease agreements
When

preparing a lease for residential property there are several statutory
enactments to take into account, such as
the Rental Housing Act, the Prevention
of Illegal Eviction from and Unlawful
Occupation of Land Act, the Extension
of Security of Tenure Act, as well as the
Consumer Protection Act of 2008.
This article is not intended to deal
with all of these provisions but rather
to focus on the importance of giving
consideration to the Consumer Protection
Act (CPA) because, contrary to popular
belief, the CPA does not apply to all lease
agreements.
The provisions of the CPA have a
significant influence on lease agreements,
changing the legal position under common
law between landlord and tenant by
affording the tenant rights which are
not available under common law and
substantially limiting the landlord’s rights.
From the landlord’s perspective, it
is clearly undesirable for a tenant to enjoy
all the rights under the CPA if this is not
required by law. The law already tends to
favour tenants rather than landlords, as
anyone who has tried to evict a tenant
through the courts will have discovered.
Landlords are in a difficult enough position
without the provisions of the CPA being
unnecessarily applied to lease agreements.
Indeed, doing so may prejudice the landlord
to a considerable degree.
The first fundamental question to
settle is whether the prospective tenant
is, by definition, a ‘consumer’. Legal entities
such as companies and close corporations
with assets in excess of R1 million or a
turnover in excess of R1 million per annum
do not enjoy the protection of the CPA
and landlords would not wish to include
provisions to the advantage of such tenants

when this is not necessary.
It is common practice for large
corporations to rent homes for employees
seconded to South Africa and, in most of
these instances, the CPA will not apply
since the corporation itself will be a
signatory to the lease. If the means test
mentioned above is applied and the
corporate entity which is the tenant does
not qualify for the protection of the
CPA, it is most unwise to prejudice the
landlord by giving such a tenant rights to
which they are not, as a matter of law,
entitled. For example, the 20-day notice
period provided in the CPA is sometimes
written into lease agreements as a matter
of course. This is an extremely dangerous
practice, for the abovementioned reasons.
A large corporation is entitled to rely on
the terms of the lease, whether or not
the CPA applies to it. Hence, if the lease
incorporates terms and conditions which
accord with the provisions of the CPA, the
tenant is entitled to rely on such provisions.

turn is defined as ‘a commercial enterprise
carried on for profit; a particular occupation
or employment habitually engaged in for
livelihood or gain.’ The word ‘ordinary’
is said to mean ‘occurring in the regular
course of events.’
The following questions may assist
in determining whether a property is
being leased in the ordinary course of a
landlord’s business.
• Does the landlord own and let more
than one property?
• Is the property let out on numerous
successive short-term lets, for example
between two and six months at a time?
• What is the primary purpose of letting
the property? Is it to make money after
deducting all expenses or simply to
enable the landlord to hold property
for another purpose, such as retirement
or while the landlord is on an overseas
posting?

• Does the landlord live off the money
made from the rentals and, if so, how
The second question is whether
well does he live?
the landlord is letting the property to
the tenant in the ordinary course of his • Is the rental the landlord’s primary
source of income?
business. If the answer to this question

can confidently be given in the negative,
then no further enquiry is necessary since
the CPA does not apply to the lease. It
is only when the property is let in the
ordinary course of the landlord’s business
that the CPA becomes applicable to the
lease. Hence, drafting a lease to include
the provisions and protections of the CPA
without first making this enquiry is highly
prejudicial to the landlord.

Of course, these are but examples
and there are doubtless many other
possible permutations. However, we
believe it can be safely asserted that the
person who owns a property in South
Africa and rents it purely because they
are travelling overseas for a year cannot
be said to be letting their property in the
ordinary course of his business, particularly
when he may be retired or involved in a
It is necessary to understand the totally different area of business.
meaning of the phrase ‘ordinary course
Similarly, a young couple who each
of business’. A well-known legal dictionary own a flat before moving in together and
defines this phrase as ‘the normal routine in who decide to retain the other flat for
managing a trade or business’. ‘Business’ in
> turn to page 4

Law on labour
brokers amended
The

process of revising the Labour
Relations Act, 1995 (the LRA) that commenced in December 2010 has been
completed and the resultant amendments
will soon come into force. The two issues
which evoked the most debate and divided opinion were firstly, labour brokers and
secondly, ‘’contract” employees.
In the past many business concerns,
averse to the risk and burden of managing
their own workforce, made extensive use
of labour brokers. They would contract
with a labour broker to recruit, employ
and deploy workers wherever the business
needed them. The business would pay
the labour broker a fixed weekly or
monthly fee and the labour broker paid
the employees’ wages and saw to the
necessary statutory deductions. Hence,
the labour broker was the employer of
the workers supplied and merely a service
provider (of labour) to the business.
As there was no employment
contract between the employees and the
business where they rendered services,
the latter could reduce or increase the
workforce at will by simply providing, in
its contract with the labour broker, for
the right to do so. Another advantage
was that businesses did not have to deal
with issues concerning discipline or poor
performance and could simply instruct the
broker to remove and replace a particular
person.
Labour broking was also used
as a device to escape compliance with
the sometimes onerous regulatory and
financial effects of the relevant industrial
council agreements which might apply
to certain businesses. From a legal
perspective, the business that made use of
a labour broker had no employees and the
labour broker, by the nature of its business,
was not subject to the industrial council
agreement in question.
Similarly, the use of so-called
“contract” employees was (and still
is) prevalent. Numerous enterprises,
including (surprisingly) many government
departments, state-owned enterprises

and local authorities, employed workers
on fixed-term contracts with far fewer
benefits than those accorded to permanent
employees. Such a fixed-term contract
could also be renewed or terminated at
the discretion of the employer.
These practices, which do nothing
to enhance employment security, are
addressed by the new dispensation.
The
amendments
(which
apply
only to employees earning less than
R193 805.00 annually) deal at length
with those employed by “temporary
employment services” (which is how
labour brokers are referred to in the LRA)
and with the consequences of fixed-term
contracts. The “temporary employment
service”, defined as “a person who,
for reward, procures for or otherwise
provides to a client, other persons who
perform work for the client and who
are remunerated by the temporary
employment service”, is the starting point
of the new dispensation.
By definition, those persons
employed by labour brokers to render
services to the labour brokers’ clients
remain employees of the labour broker,
but only if they render a “temporary
service”. “Temporary service” is defined
as “work for a client by an employee for
a period not exceeding 3 months or as a
substitute for an employee of the client
who is temporarily absent…”.

Secondly, there are significant
implications regarding dismissals. Such
employees may institute proceedings
arising from dismissal against either the
labour broker or the client, or both, if
either breaches any rights conferred on
the employee, which includes the right
not to be unfairly dismissed. Also, if a
person is dismissed only to prevent him
from becoming an employee of the client
instead of the broker or, put differently, to
frustrate the operation of the law, then
the dismissal of that person will certainly
be unfair.
These provisions notwithstanding,
however, a labour broker may provide an
employee to a client for periods in excess
of 3 months provided that such employee
is a substitute for an existing employee of
the client, who is temporarily absent. For
example, an employer may engage the
services of a labour broker to provide a
substitute employee for an employee who
is on a 6 months (or longer) sabbatical, and
due to return to work in the future.
Equally radical is the effect of the
amendments on fixed-term contracts.
Until now the only remedy available
to employees engaged on fixed-term
contracts, if the fixed-term contract was
not renewed, was to establish that he
believed on reasonable grounds that the
contract would be renewed on the same
>>> turn to page 4

Celebrating women’s
day in style ...

After 3 months, employees
rendering a “temporary service” to the
labour broker’s client are now “deemed
to be the employee of the client and the
client is deemed to be the employer”
(unless they are employed as a substitute
for an employee who is temporarily
absent). Furthermore, such employees are
deemed to be permanently employed.
The first and most obvious
implication of this is that once the
employee is permanently employed by
the client, he must be treated no less
favourably than any other employee doing
the same or similar work, unless there is
a justifiable reason for different treatment.

On Thursday 8 August 2014, we invited our female
clients to breakfast at Durban North’s stylish
boutique hotel, Endless Horizons, to celebrate
National Women’s Day. Well-known journalist
Wendy Knowler of Consumer Watch addressed the
guests, entertaining and enlightening them about
current consumer issues. Seen here are Dumile
Cele (Manager of Business Services at the Durban
Chamber of Commerce and Industry), left, and
Wendy Knowler.

> from page 2
investment purposes, letting it out until
the market has turned, can hardly be
said to be letting the flat in the ordinary
course of their business.
The courts will no doubt clarify
this matter but it is doubtful that a single
or even a few court decisions will provide
sufficient permutations to enable one to
answer this vexed question definitively. No
doubt some guidelines will be forthcoming
and we would suggest that the guidelines
>>> from page 3

the courts develop will not be vastly
different (although more comprehensive)
than those set out above.
In the light of this, it ought to be
apparent that adopting a ‘one size fits
all’ approach to lease agreements, and
covering all aspects of the CPA in those
agreements, may well prejudice landlords
and unfairly advantage tenants.
This article was contributed by Roy Monk, director
in LLI’s litigation department.

or similar terms. In such a case, an
employer could be directed to renew the
contract but the law did not allow for an
employer to be directed to employ such
a person permanently.

reasons considered justifiable are, for
example, the employment of replacement
employees on limited duration contracts,
the employment of students for training,
and the employment of persons for
seasonal work.

The meaning of “fixed-term
contract” remains unchanged. It terminates
by effluxion of time, on the occurrence
of a specified event or completion of a
specified task or project, other than the
employees’ normal or agreed retirement
age. However, because the amendments
now provide that employees on fixed-term
contracts perform “temporary services”,
such employees also automatically
become permanent employees after 3
months.

However, in the absence of
justifiable reasons, persons employed on
fixed-term contracts are deemed to be
permanent employees after 3 months. In
addition, fixed-term contract employees
acquire the right, after having been
employed for 3 months or longer, not to
be treated less favourably than permanent
employees who do the same or similar
work, unless a justifiable reason exists for
different treatment.

However, if the employer can
provide a “justifiable reason” for keeping
an employee on a fixed-term contract or
successive fixed-term contracts for longer
than 3 months, they do not become
permanent employees. Amongst the

Finally, those employed for
longer than 24 months on a fixed-term
contract are entitled to severance pay on
termination unless the employer arranges
alternative employment.
This article was contributed by Roy Monk, director
in LLI’s labour department.
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move to
La Lucia Ridge
LLI will soon be consolidating and expanding its
presence at La Lucia Ridge.
On 1 December 2014, a number of the
directors and staff currently operating from our
Durban office will be joining the La Lucia Ridge
office team. Gordon Pentecost and support
staff will continue to practise from our existing
Durban premises for the convenience of our
clients.

OUTSTANDING
ACHIEVEMENT

Ntokozo Qwabe, centre, is seen here with Livingston
Leandy’s Candidate Attorneys, from left, Ravashni
Naidoo, Wandile Zondo, Liza Botha, Simon Balmuth
and Spencer Cason.

A function was held at the LLI offices (La Lucia
Ridge) recently to recognise the outstanding
achievement of a University of KwaZulu-Natal
law graduate, Ntokozo Gwabe, in winning a
Rhodes Scholarship to further his legal studies
at Oxford University, England.
A cheque was presented to him by
the directors of LLI as a contribution towards
his living expenses during his time at Oxford,
where he commenced his studies in September
this year.
Several years ago, Ntokozo was forced
to withdraw from university at the end of his
first semester owing to financial constraints. He
returned to his home town of Eshowe, where
he worked as a cashier for two years before
securing the necessary financial assistance to
enable him to resume his legal studies. He went
on to earn his LLB from UKZN summa cum
laude.

Festive
season closure
Please note that our offices will be closed on
the 29th, 30th, and 31st December 2014 and
2nd January 2015.
In an emergency, call Kay Naidoo
– 083 456 5542

