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Banks’ rights
to recover
curtailed

We are proud to announce that, in the 
recent national survey of legal firms con-
ducted by PMR.africa, LLI received the 
prestigious PMR Golden Arrow award for 
the second consecutive year. The survey 
rates law firms across a wide range of 
attributes that cover all aspects of legal 
practice such as accessibility of partners, 
added value, attention to detail, com-
merciality of advice, caring about clients, 
commitment to transformation, flexible 
approach to billing, technical expertise, 
turnaround time, specialist knowledge, and 
sound reputation.

PMR award
for LLI
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Errol Sibiya (Director) receiving the PMR 
Award on behalf of the firm.

The Constitutional Court has recently 
had cause to consider the provisions of 
the High Court Rules governing  execu-
tion against immovable property, particu-
larly where it is the primary residence of 
the judgment debtor.

Prior to 2004, the position in 
both the High Court and the Magistrate’s 
Court was that if a bank had granted a 
loan secured by a mortgage bond and 
the mortgagor was in default, the bank 
could apply for judgment against the 
defaulting mortgagor and, at the same 
time, request that the mortgaged prop-
erty be declared executable. The effect 
of this order was that the bank could 
proceed with the sale of immovable 
property without first having to execute 
against the defaulting mortgagor’s mov-
able goods.

Following a decision in the 
Constitutional Court in 2004, the 
Magistrate’s Court Act was amended to 
provide that, after obtaining judgment, 
it was necessary to make an applica-
tion to Court to satisfy the Court that 
the only way to recover the debt from 
the defaulting mortgagor was to sell his 
immovable property.

The practice in the High Court, 
however, continued as before. Where 
default judgment was granted, the 
Registrar was requested to simultane-
ously authorise execution against the 
judgment debtor’s immovable property; 
the Court itself was not required to 
rule on this issue.  In December 2010 
the High Court Rules were amend-
ed to bring them into line with the 
Magistrate’s Court Rules. As a result, it 
is now necessary to apply to the Court, 
and not the Registrar, for permission to 
execute against immovable property if 
it is the primary residence of the judg-
ment debtor.

The reasoning behind the 
amendments to the High Court and 
Magistrate’s Court Rules is to comply 
with the provisions of Section 26 of the 
Constitution, in terms of which all per-
sons are entitled to adequate housing. 

Notwithstanding these amend-
ments to the High Court Rules, the 
Constitutional Court was recently 
required to consider the constitutional-
ity of the Rules prior to 2010 insofar as 
they related to the role of the Registrar 
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in evaluating and authorising execution of immovable property.  
The Court found that this Rule was unconstitutional and that the 
evaluation necessary to declare immovable property executable 
must be done by a court of law and not the Registrar.

This judgment called into question the validity of sales in 
execution carried out in terms of the old provisions of the High 
Court Rules.

However, the Constitutional Court indicated that the 
fact that it is necessary in terms of the Constitution to provide 
adequate housing does not mean that all transferred proper-
ties following sales in execution authorised by the Registrar in 
terms of old Rules will have to be reversed. Individuals affected 
by the ruling will have to approach the court to have the sales 
and transfers set aside if they were granted by default. In order 
to do so, they will have to explain their reasons for not having 
brought a rescission application earlier and will have to set out 

a defence to the claim for judgment against them, showing that 
a court with full knowledge of all the relevant facts would have 
refused permission to execute against immovable property that 
was the debtor’s primary home.   

“It may, in many cases, be difficult to fulfil these require-
ments,” observes Gordon Pentecost of LLI’s litigation depart-
ment. “However, with the amendments now in the Magistrate’s 
Court and High Court Rules, together with the Constitutional 
Court decision, the Courts will be cautious in allowing execu-
tion against immovable property where the judgment debtors 
are poor and at risk of losing their homes. If the judgment debt 
is relatively small then alternative options should be considered. 
This, however, does not remove a bank’s remedy to recover 
monies which are due and payable to it in respect of a loan 
secured by a mortgage bond where there has been a default. If 
there is no other way to recover the debt then the sale of the 
property will take place,” he concludes.

1 April 2011 saw the long-anticipated 
Consumer Protection Act come into full 
operation, making South Africans some of 
best-protected consumers in the world.

“However, for a transaction to be 
protected under the Act the consumer 
must be transacting with a supplier who is 
acting in the ordinary course of his busi-
ness,” cautions Barry Lewis. “For example, 
where a seller disposes of his residence, 
the Act will not apply as the sale will not 
be in the ordinary course of the seller’s 
business.” The Act will also not apply to 
transactions (save for franchise agree-
ments) where the consumer is a juristic 
person with an asset value or turnover in 
excess of R 2 million.

Some noteworthy aspects of the 
Act are:

• A consumer may rescind a trans-
action resulting from any direct market-
ing without reason or penalty within five 
business days after the date on which the 
transaction or agreement was concluded, 
or the goods were delivered to the con-
sumer. This provision will have serious 
implications for businesses that conduct 
their marketing by email, telephone or 
the like. By way of example, should a sale 
of immovable property result from direct 

marketing the purchaser will be entitled 
to rescind the transaction within five days 
of the date of transfer should delivery be 
effected on registration of transfer. This 
could have serious implications not only 
for a seller but also for a bond-holder.

• If a consumer agreement is for 
a fixed term, (such as for gym con-
tracts, cell phone contracts, and leases) 
the term must not exceed the maximum 
prescribed period of two years unless such 
longer period is expressly agreed with 
the consumer and the supplier can show 
a demonstrable financial benefit to the 
consumer. (This provision does not apply 
to franchise agreements or transactions 
between juristic persons regardless of their 
annual turnover or asset value.)

Despite any provision to the con-
trary, the consumer may cancel the agree-
ment upon expiry of the fixed term with-
out penalty or charge or at any other time 
20 business days after giving notice to the 
supplier. Where the agreement is cancelled 
before expiry of the fixed term, the sup-
plier may impose a reasonable cancella-
tion penalty.  Various factors are set out in 
the regulations which must be taken into 
account in determining the reasonableness 
of the penalty or charge.

• A consumer has a right to receive 
goods that:
• are reasonably suitable for the purposes 

for which they are intended, 
• are of good quality,
• are in good working order and free of 

any defects;
• will be usable and durable for a reason-

able period of time; and
• comply with applicable standards.

Where the goods fail to meet 
these requirements, the consumer may 
return the goods to the supplier within six 
months of their delivery without penalty 
and at the supplier’s risk and expense. The 
supplier must further, at the direction of 
the consumer, either repair or replace the 
goods or refund the price paid. 

The right to receive goods that are 
of good quality, in good working order, 
and free of defects would appear to sign 
the death-knell of the voetstoets clause 
in its traditional form i.e. the sale of goods 
‘as is’. This right will, however, not apply 
where the consumer has been expressly 
informed that the goods were offered in a 
specific condition and has expressly agreed 
to accept the goods in that condition. 

“Just how detailed a supplier will 
need to be in specifying the condition of 
the goods will become clear once the 
courts have had an opportunity to con-
sider the matter,” concludes Barry.



The new Companies Act, which came 
into operation on 1 May 2011, has gone 
some way towards codifying the duties 
and responsibilities of company directors, 
which include many of the common-law 
fiduciary duties and those previously codi-
fied under the old 1973 Companies Act,” 
observes Lance Coubrough of LLI’s com-
mercial department.

The scope of what constitutes a 
director, however, has been broadened 
under the new Act and will include, for 
the purposes of these codified duties, an 
alternate director, a prescribed officer, and 
a person who is a member of a committee 
of the board of a company, or of the audit 
committee of a company.  It may also be 
interpreted to include any person who, by 
the closeness of his/her relationship with 
a director, can be said to operate in that 
capacity as well. For example, a profes-
sional advisor without whose input a direc-
tor makes no decisions could be said to fall 
within this definition.

The codified duties of directors in 
the Act include the duty
•  to disclose to the board any personal 

financial interest in matters of the com-
pany;

•  not to use the posi-
tion of director, or 
information obtained 
as director, to gain an 
advantage for himself 
or another person, or 
to knowingly cause 
harm to the company 
or a subsidiary;

•  to disclose to the board of directors 
any material information that comes to 
a directors attention;

•  to act in good faith and for a proper 
purpose;

•  to act in the best interests of the com-
pany;

•  to act with a reasonable degree of 
care, skill and diligence. 

 The test to be applied in determin-

Duties and liability 
of directors under 
new Companies Act

ing whether or not a director has fulfilled 
his duty to exercise a reasonable degree of 
care, skill and diligence is twofold i.e. that of 
a reasonable director and that of a direc-
tor with the special skills of the particular 
director concerned.

There are certain provisions that 
have been included in the Act that benefit 
directors, such as:
•  the number of criminal 

offences imposed on 
directors has been sub-
stantially reduced;

•  under Section 76(4) 
the directors have the 
benefit of the “Business 
Judgment Rule” which 
states that a director will be regarded 
as having acted in the best interests of 
the company and with the required 
degree of care, skill and diligence if the 
director:-
• took reasonable steps to become 

informed about the matter ;
• had no material personal financial 

interest in the subject matter of the deci-
sion nor knew anybody else having a 
financial interest in the matter, or had dis-
closed his interests; and

• made or supported a 
decision in the belief that it 
was in the best interest of 
the company;

•  directors need only look 
12 months into the future 
with regard to the compa-

ny’s liquidity and solvency in respect of 
a transaction before financial assistance 
can be granted. Prior to this, a direc-
tor needed to consider solvency and 
liquidity for the entire duration of the 
transaction, even if it exceeded twelve 
months;

•  claims against directors under Section 
77 will now prescribe three years after 
the act or omission that gave rise to 
the liability.

Under Section 77, various grounds are 
set out for the joint and several liability 
of a director, together with any other 
person who is, or may be, liable for the 
same act, for damages suffered by the 
company. These include the following 
circumstances:

•  a breach of any of the codified duties 
of directors referred to above, with 
the exception of the duty to act with 
a reasonable degree of care, skill and 
diligence;

•  where the director acted without 
authority, whilst knowing that he lacked 
the necessary authority;

•  if a director acquiesced to the carrying 
on of the company’s business, in con-

travention of the prohibi-
tion against a company 
carrying on its business 
recklessly, with gross neg-
ligence or fraudulently, or 
under insolvent circum-
stances;
•  the director took part 

in an act or omission whilst know-
ing that it was intended to defraud 
another;

•  the director signed, agreed to, or pro-
vided authority for the publication of 
the false or misleading financial state-
ments;

•  the director signed, agreed to or 
authorised the publication of a pro-
spectus or a written statement contain-
ing an untrue statement stating that 
consent had been given by a person 
to be a director of the company, when 
such consent had not been given and 
the director was aware of this;

•  where a director took part in a meet-
ing or in the making of a decision 
where formalities prescribed by the Act 
were not complied with;

•  where a director, despite having knowl-
edge that the shares were not author-
ised, failed to vote against the issuing of 
any unauthorised shares;

•  where the director, despite his knowl-
edge of the fact that the securities did 
not comply with the provisions of the 
Act, took part in the issuing of the 
authorised securities;

•  where the director took part in the 
granting of options to any persons, 
whilst knowing that any share for which 
the options could be exercised or into 
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Candidate
attorneys
welcomed
to LLI
The Directors and staff of LLI 
extend a warm welcome to can-
didate attorneys Miguel Lopes, 
right,  Tess Harrison, below, and 
Mapule Pule.

As part of our corporate social responsi-
bility programme, LLI continues to support 
Durban-North based NPO, Indlela, in its 
upliftment projects. Indlela brings relief to 
many of the residents of the impoverished 
settlement of Amaoti both through its 
school feeding scheme as well as through 
the ‘Learning for Life’ project, an HIV/AIDS 
intervention programme that aims to instil 
in the children of participating schools self-
worth and life-skills that will enable them 
to realise their dreams of a better future.

LLI
supports
indlela

which securities could be converted 
had not been authorised;

•  where the director took part in mak-
ing a decision granting financial assist-
ance to any person for the acquisition 
of securities of the company whilst 
knowing that the provision was in con-
travention of Section 44 of the Act or 
of the Memorandum of Incorporation;

•  where the director is provided with 
financial assistance or with a loan 
in direct contravention of Section 
45 of the Act or the company’s 
Memorandum of Incorporation;

•  where the director took part in a 
resolution approving a distribution 
despite knowing that the distribution 
was contrary to the provisions of 
Section 46, which requires the solven-
cy and liquidity test to be applied;

•  where there is an acquisition by the 
company of its shares or the shares of 
its holding company, in contravention 
of Sections 46 and 48;

•  where there is an allotment of shares 
in contravention of chapter 4 (Public 
Offerings of Company Securities) of 
the Act.

“Where loss or damage is suffered 
by a person other than the company, one 
will be entitled to make use of Section 
218(2) of the Act, which provides for per-
sonal liability of a director for contraven-
tions of the Act,” concludes Lance.
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