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Introduction

Helena Haapio, LL.M., MQ, DSc (Master of Laws,
Master of Quality, Doctor of Science (Econ.)) works as
Postdoctoral Researcher at the University of Vaasa and
as Legal Management Consultant at Lexpert Ltd based in Helsinki,
Finland (www.lexpert.com). She helps her clients use contracts and the
law proactively to achieve better business results, balance risk with
reward, and prevent problems. She also acts as arbitrator in cross-border
contract disputes.

After completing legal studies at the University of Turku, Finland, and
Cambridge University, England, Helena served for several years as in-
house Legal Counsel in Europe and the United States. Since her doctoral
dissertation on Next Generation Contracts her multi-disciplinary research
focuses on ways to enhance the quality — especially functionality and
usability — of contracts. Through a proactive approach, information design
and visualisation, she seeks to fundamentally change the way contracts
are designed, communicated, perceived, and taught.
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Visualisation in Commercial Contracts
Part |

1. What is the problem?

2. What are the causes?

3. What does our work seek to do?
4. How do we propose to do it?

5. Examples — more in Part Il & in the Webliography
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1. What Is the Problem?

My work as an in-house counsel and recent research
reveal that contracts

— dysfunction (or malfunction) in business

— are not always read or understood by users:
critical information is lost or misunderstood

— are not always implemented or interpreted as
expected -> non-compliance, negative surprises

— become more complex, as do business and the
legal environment
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2. What Are the Causes?

Dysfunctional contracts have many roots.
My research has focused on three causes

— Mindset
— Approach
— Design (or lack of design)

... all reflections of the classical legal paradigm,
the dominant paradigm in both contract theory and
contract practice. Both tend to see contract writing
as legal writing...
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What’s Wrong with Legal Writing?

* Fred Rodell (1936): two things
« David Mellinkoff (1963): four things

* Helena Haapio (2013): all of the above
— and more!
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“There are two things wrong with
almost all legal writing. One is its
style. The other is its content.”

Fred Rodell
Professor or Law, Yale University

Goodbye to Law Reviews,

Virginia Law Review, Vol. 23, 1936, p. 38 &
Goodbye to Law Reviews-Revisited,
Virginia Law Review, Vol. 48, 1962, p. 279
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“The language of the law has
a strong tendency to be:

(1) Wordy

(2) Unclear

(3) Pompous

(4) Dull”

David Mellinkoff

Professor or Law, University of California at
Los Angeles and member of the California Bar

The Language of the Law. Little, Brown and
Company, Boston 1963, p. 24
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“The language of the law is

‘full of long sentences, awkward
constructions, and fuzzy-wuzzy
words.’ The result is often nothing
less than a failure of communication.”

David Mellinkoff: The Language of the Law.
Little, Brown and Company, Boston 1963, p. 27,
citing Fred Rodell: Goodbye to Law Reviews, 23
Virginia Law Review 38, 39 (1936)
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The Lawyer Mindset

“Some day someone will read what
you have written, trying to find
something wrong with it. This is the
special burden of legal writing, and
the special incentive to be as precise
as you can.”

David Mellinkoff: Legal Writing: Sense & Nonsense.
West Publishing Co. St. Paul, MN, 1982, p.15
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“] teach contract law at Harvard
Law School and | can’t understand
my credit card contract. | just can’t.
It’s not designed to be read.”

Elizabeth Warren

Professor or Law, Harvard Law School

NOW on PBS interview Week of 1.2.2009
http://www.pbs.org/now/shows/501/credit-traps.html
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There’s More than Meets the Eye...

Visible,
express
terms

Invisible,
implied terms

Basic Assumptions
Unconscious, taken-for-granted
beliefs, perceptions, thoughts, etc.

Making the invisible visible makes contracts more complex...
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The Dilemma

According to their writers, contracts are intended
to support, guide and protect the parties.

However, contracts’ current language and look
and feel often do the opposite: they alienate
people at every stage

— planning and negotiation/eliciting information
— document drafting and design
— Implementation

Contracts could do more to help the parties arti-

culate, align and achieve their business objectives.
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The Traditional Approach

Traditionally, the focus in the legal field has been on
— the past
— past failures
* problems, shortcomings, failures to comply
 delays, Iinfringements, breaches
— reaction to past failures

* legal proceedings, remedies to force
compliance

¢ sanctions, punishment, fines

Even contracts are often directed toward failures.
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Preventive Law

“It usually costs less to avoid getting into
trouble than to pay for
getting out of trouble.”

Louis M. Brown
known as the Father of Preventive Law
In Preventive Law. New York: Prentice-Hall, Inc., 1950
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3. What Does Our Work Seek to Do?

It calls for a paradigm shift, a new approach, one
where the focus is on

 the future
e success rather than failure

* the users, the business community,
rather than the legal community alone

Through visualisation, we seek to bring business, legal
and design communities closer to one another so that
we can co-create tools and methods that will ultimately
make a paradigm shift happen.
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A Proactive Approach

“A proactive contract is crafted for the parties, especially
for the people in charge of its implementation in the
field, not for a judge who is supposed to decide about the
parties’ failures. Instead of providing the most advanta-
geous solution for one of the parties, in case of the failure
of the other party to comply with its contractual obligations,
the proactive contracting process and documents seek to
align and express the interests of both sides of the
contract in order to create value for both.”

Gerlinde Berger-Walliser, Robert C. Bird & Helena Haapio:
Promoting Business Success through Contract Visualization.
Journal of Law, Business & Ethics, Vol. 17, Winter 2011, 55-75, at 61.
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Our Focus

We recognise that “a contract” may look different for a
judge asked to interpret it in a dispute from what it
appears to be for a non-lawyer user seeking to turn it
Into action.

Our focus is on how we can help

1) people in charge of contract implementation read and
understand contracts so that unnecessary
misunderstanding and disputes are prevented; and

2) people in charge of contract crafting produce contracts
that provide transparency and understandability and
prevent inadvertent non-compliance.
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Users of Commercial Contracts

Two major groups:

1) the legal community

legal practitioners and scholars, law teachers,
judges, and arbitrators

2) the business community

parties involved in business dealings: sellers,
buyers, traders, entrepreneurs, represented by
engineers, business and project managers:
mostly non-lawyers
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4. How Do We Propose to Do It?

To reach our goal, we propose to
* make the current paradigm visible & challenge it

* Introduce user-centered design and usability into
the field of contracts

* merge a proactive approach with design thinking,
especially information design and visualisation

« see contracts as information products

© 2014 Helena Haapio, www.lexpert.com
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Contracts as Information Products

Technical documents
Content, quality and execution of the work

Technical (l'j Operational
— L Information Z—
Architecture [S—-)

Financial —(_P Legal

Commercial documents
Financial and legal content of the contract

The Contract Puzzle: Contract Documents and their Contents. Adapted from
Helena Haapio: Next Generation Contracts (2013) and YSE 1998 (RT 16-10660)
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A New Perspective

From...

legally perfect contracts
that prepare for failure
and seek to allocate all
risk to the other party.

«Contracts are legal tools:
legally binding, enforceable,

TO...

usable contracts that promote,
facilitate and guide desired
action and help manage
change.

«Contracts are tools for business
action and communication:; must

must cover all thinkable be clear, understandable, easy-

contingencies.»

to-use to achieve business goals.»

We need to bridge the gap
— and we can!
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Bridging the Gap

From... To...

“Contracts are legal “Contracts are managerial
tools, made to win in tools, made for win-win in
court.” business.”

«Contracts allocate risk. «Contracts add value. They
They are needed only enable business success and
when things go wrong.» prevent problems and disputes.»

« A proactive approach
« User-centered contract design
* Information design; visualisation
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Contract Visualisation

« adding tables, charts, and images to supplement
text
 contract visualisation

1) images in contracts: inserted in the contract, for
Instance to highlight, clarify and explain the content
of some of the clauses

2) Images about contracts: used to provide guidance
on how to read and use the contract

Helena Haapio: Next Generation Contracts: A Paradigm Shift. Lexpert Ltd 2013.
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What Can Visualisation Do?

Visualisation helps us see contracts in a new light:

as information products and communication tools,
not just legal tools

— a new design can accelerate a new mindset and

vice versa: together, they can make a paradigm
shift happen

— our goal is better contract design, considering not
only content but also the way in which it is
presented

© 2014 Helena Haapio, Lexpert Ltd
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Visualisation in Commercial Contracts
Part |

1. What is the problem?

2. What are the causes?

3. What does our work seek to do?
4. How do we propose to do it?

5. Examples
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/> New York City Administrative Code - Title 20 - Windows Internet Explorer

8l41x] @ |28

“Before...”

New York City Administrative Code - Typical page from New York City Administrative Code
Title 20 http://72.0.151.116/nyc/AdCode/Title20_20-465.asp (October 2013)

Consumer Affairs

A

§ 20-465 Restrictions on the placement of vehicles, pushcarts and stands; vending in certain areas prohibited. a. No general vendor
shall engage in any vending business on any sidewalk unless such sidewalk has at least a twelve-foot wide clear pedestrian path to be measured
from the boundary of any private property to any obstructions in or on the sidewalk. or if there are no obstructions, to the curb. In no event
shall any pushcart or stand be placed on any part of a sidewalk other than that which abuts the curb.

b. No general vendor shall occupy more than eight linear feet of public space parallel to the curb in the operation of a vending business and,
in addition, no general vendor operating any vending business on any sidewalk shall occupy more than three linear feet to be measured from
the curb toward the property line.

c. No vending vehicle, pushcart, stand, goods or any other item related to the operation of a vending business shall touch. lean against or be
affixed permanently or temporarily to any building or structure including. but not limited to lamp posts, parking meters. mail boxes, traffic
signal stanchions, fire hydrants, tree boxes, benches, bus shelters, refuse baskets or traffic barriers.

d. No vcndmg pushcart, stand or goods shall be located against display windows of fixed location businesses. nor shall they be within
twenty feet from an entranceway to any building, store, theatre, movie house, sports arena or other place of public assembly.

e. No general vendor shall vend within any bus stop or taxi stand, or within ten feet of any driveway, any subway entrance or exit, or any
corner. For purposes of this subdivision, ten feet from any comer shall be measured from a point where the property line on the nearest
intersecting block face. when extended, meets the curb.

f. Each general vendor who vends from a pushcart or stand in the roadway shall obey all traffic and parking laws, rules and regulations as
now exist or as may be promulgated, but in no case shall a general vendor vend so as to restrict the continued maintenance of a clear
passageway for vehicles.

g. (1) No general vendor shall vend on any street which is in a C4, C5, or C6 zoning district, or in the area bounded on the east by Second
Avenue, on the south by Thirtieth Street, on the west by Ninth Avenue and Columbus Avenue and on the north by Sixty-fifth Street, except
that as chairperson of the street vendor review panel established pursuant to section 20—465.1 of this subchapter, the commissioner of the
department of small business services or his or her designee may receive applications from any person, group, organization or other entity to
permit general vendors on any street within said area or said zones, or to prohibit general vendors on any other street. Such applications shall
be considered by the street vendor review panel in accordance with the procedures enumerated in section 20-465.1 of this subchapter.

(2) No general vendor shall vend on any street which is in the area including and bounded on the east by the easterly side of Broadway. on
the south by the southerly side of Liberty Street, on the west by the westerly side of West Street and on the north by the northerly side of
Vesey Street.

(3) Upon issuance of a new general vendor license or a renewal of an existing license, the commissioner shall provide a copy of subchapter
twenty-seven of chapter two of this title and of the rules of the city of New York implementing such subchapter to such new or renewal

];t‘PﬂQPP
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“After...”

Excerpt from Vendor Power! —

a visual guide to the rights

and duties for street vendors
in New York City. © 2009 The
Center for Urban Pedagogy.
http://welcometocup.org/Store

?product id=17

“Vendor Power! decodes t

rules and regulations for New
York’s 10,000 street vendors

so they can understand their

rights, avoid fines, and earn

an honest living.”

Design: Candy Chang

he
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5P CUP: Store +

(- «» welcometocup.org/Store?product_id=17 c E]-|s_~p.;;:- P B 4+ & #

>

ABOUT MAKE A DONATION =
PROJECTS TODAY!

PEOPLE
STORE

GET INVOLVED
PRESS
RESOURCES
NEWS & EVENTS

m

C U P Sto re SORT BY YEAR PROGRAM NAME TYPE OF PRODUCT SEEALL

MAKING POLICY PUBLIC

[1] Vendor Power!

Vendor Power! decodes the rules and
regulations for New York’s 10,000 street
vendors so they can understand their rights,
avoid fines, and earn an honest living. Did
you know you can get a $1,000 ticket for
parking more than 18 inches from the curb?
It doubles as a poster on the rich landscape
and history of vending in the City.

This pamphlet was produced through a
= e collaboration of CUP, the Street Vendor
Project, and Candy Chang.

V[NI][lR P[lW[R' -

el 38 (Si Se
DE YO STREEY VENDING IN NEW YORK CITY

g - <AL &2 2 4 o

,_/j & 'uq A

YL

8" x 11" color pamphlet; unfolds to 32" x 22" poster

) BUY FREE DOWNLOAD

e

To purchase the guide or to download a pdf version,
Lgo to http://welcometocup.org/Store?product_id= 17
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Example of Layered Information:
Creative Commons Licenses

Three Layers of Licenses at http://creativecommons.org/licenses/
Available under the Creative Commons Attribution 4.0 International license (CC BY 4.0)

© 2014 Helena Haapio, Lexpert Ltd
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http://creativecommons.org/licenses/by/4.0/

@ Creative Commons — Attribution 4.0 Int...
creativecommons.org/licenses/by/4.0/
ey ¥ 4
@ creative

&
Attribution 4.0 International (cc By 4.09)

This is a human-readable summary of (and not a substitute for) the license
Disclaimer

- o Itup-,é/

&
vED FOF

i

o
APPRO

Wor®”

You are free to:
Share — copy and redistribute the material in any medium or format

Adapt — remix, transform, and build upon the material

for any purpose, even commercially.
The licensor cannot revoke these freedoms as long as you follow the license terms.

Under the following terms:
Attribution — You must give appropriate credit, provide a link to the license, and
indicate if changes were made. You may do so in any reasonable manner, but not in any

way that suggests the licensor endorses you or your use.

No additional restrictions — You may not apply legal terms or technological measures that legally restrict others

from doing anything the license permits.

Notices:
You do not have to comply with the license for elements of the material in the public domain or where

your use is permitted by an applicable exception or limitation.

No warranties are given. The license may not give you all of the permissions necessary for your
intended use. For example, other rights such as publicity, privacy, or moral rights may limit how you

use the material.
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Y ——r http://creativecommons.org/licenses/by/4.0/legalcode

(- creativecommons.org/licenses/by/4.0/legalcode

3‘Legal Code” c9commons

Attribution 4.0 International

Creative Commons Corporation (“Creative Commons”} is not a law firm and does not provide legal services or legal
advice. Distribution of Creative Commons public licenses does not create a lawyer-client or other relationship. Creative
Commons makes its licenses and related information available on an “as-is* basis. Creative Commons gives no warranties
regarding its licenses, any material licensed under their terms and conditions, or any related information. Creative
Commons disclaims all liability for damages resulting from their use to the fullest extent possible.

Using Creative Commons Public Licenses

Creative Commons public licenses provide a standard set of terms and conditions that creators and other rights holders

may use to share original works of authorship and other material subject to copyright and certain other rights specified in
the public license below. The following considerations are for informational purposes only, are not exhaustive, and do not
form part of our licenses.

Considerations for licensors: Our public licenses are intended for use by those authorized to give the public
permission to use material in ways otherwise restricted by copyright and certain other rights. Our licenses are
irrevocable. Licensors should read and understand the terms and conditions of the license they choose before
applying it. Licensors should also secure all rights necessary before applying our licenses so that the public can reuse
the material as expected. Licensors should clearly mark any material not subject to the license. This includes other
CC-licensed material, or material used under an exception or limitation to copyright. More considerations for licensors.

Considerations for the public: By using one of our public licenses, a licensor grants the public permission to use the
licensed material under specified terms and conditions. If the licensor's permission is not necessary for any reason—for
example, because of any applicable exception or limitation to copyright—then that use is not regulated by the license.
Our licenses grant only permissions under copyright and certain other rights that a licensor has authority to grant. Use
of the licensed material may still be restricted for other reasons, including because others have copyright or other
rights in the material. A licensor may make special requests, such as asking that all changes be marked or described.
Although not required by our licenses, you are encouraged to respect those requests where reasonable. More
considerations for the public.

Creative Commons Atiribution 4.0 International Public License

By exercising the Licensed Rights (defined below), You accept and agree to be bound by the terms and conditions of this
Creative Commons Attribution 4.0 International Public License ("Public License"). To the extent this Public License may be
interpreted as a contract, You are granted the Licensed Rights in consideration of Your acceptance of these terms and
conditions, and the Licensor grants You such rights in consideration of benefits the Licensor receives from making the
Licensed Material available under these terms and conditions.
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Contract Visualisation: the Trajectory

Visualisation in Education*

1st Proactive Law
Conference:
Future Law,
Lawyering and
Language: Helping
People and
Business Succeed

First visualised
contract training
workshop in
Finland:
International
Contract Practice,
Business & the

Visualisation about Contracts

Rekola & Haapio:
Better business
through proactive
productization and
visualization of
contracts. IACCM,
Contracting

Passera & Haapio:
User-Centered
Contract Design:
New Directions in
the Quest for
Simpler Contracting

IACCM 2011

Visualisation in and about Contracts

Passera & Haapio:
Transforming
Contracts from Legal
Rules to User-centered
Communication Tools.
Communication Design
Quarterly, April 2013

Law, EuroMBA Excellence, Academic Forum,
June/July 2009 Best Paper Award
. . . . . Haapio:
First visualized contract IACCM Finland / PMAF Haapio: P
- : ] . . Designing Readable
training workshop in the US:  Contract Management SIG Visualising contracts Contracts
Quality Improvement through Launch Meeting — Haapio: and legal rules for Contracts IRIS 2013
Proactive Contracting: Using the Contract to Control greater clarity. Work for LexisNexis Best
Contracts are too important  Risk and Make Things Happen The Law Teacher,

to be left to lawyers!” Annual
Quality Congress, ASQ

December 2010

Paper Award —
Top 10 Paper

Haapio: Clarity and
Invisible Terms in International Usability Haapio:
Contracts and What to Do IRIS 2012 '

Good Contracts -

about Them. NCMA, Contract LexisNexis Bringing Design
Management, July 2004 Best Paper AT
Award Thinking into
war Contract Design.
IACCM 2013

* Real-time visualizations by Annika Varjonen, Visual Impact,
facilitation by Helena Haapio, Lexpert Ltd
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Towards Contracts that Work

Before... After...

“Contracts are legal docu-
ments needed only in case
of a dispute.”

Business &

Business &

Project New mindset, Project | -~
gers new design Managers /.-
Subje Subject—7®Contracts &

matter
experts

matter

legal
experts '

Contracts &
legal
professionals
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“Contracts are management tools
needed for better business and
fewer problems.”

~ Clarity

\ 4
Under-
standing

v
Better

decisions
faster

\ 4
Better
results

v

Ease of
doing

 business
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Additional Information

Helena Haapio

University of Vaasa / Lexpert Ltd
Pohjoisranta 20

FI-00170 Helsinki, Finland

+358 9 135 5800
Helena.Haapio@lexpert.com
http://www.lexpert.com

For more information, see
* Next Generation Contracts: A Paradigm Shift. Lexpert Ltd 2013

 Visual Law: What Lawyers Need to Learn from Information
Designers, Vox PopulLll blog at http://blog.law.cornell.edu/voxpop

* Webliography
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Helena Haapio

Next Generation Contracts:
A Paradigm Shift

Helena Haapio
Next Generation

Contracts

Doctoral dissertation,
University of Vaasa
Lexpert Ltd 2013
contact@lexpert.com

Cover: Stefania Passera
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