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A Holistic Approach

CRIMINALDEFENSEATTORNEYSACROSSTHENATION HAVEADOPTED HOLISTICMODELS
of lawyering in the face of increasing recidivism and the expansive collateral consequences
of conviction. While a traditional criminal defense lawyer may have measured success in wins
and losses at trial, a holistic practitioner looks beyond the resolution of the criminal case to
consider the case’s impact on the rest of the client's life, as well as what brought the client into
the criminal justice system in the first place. Ultimately the attorney wants to help the client
avoid returning to the criminal justice system. Toward that end, the holistic practitioner often
employs advocacy and services that go beyond the courts. Because each client’s legal, social,
and familial situation is different, each client requires an individualized strategy.

Holistic representation generally requires collaboration between attorneys and other
professionals who can provide social services, mental health services, investigation, civil
legal representation, or other services that are necessary to help the client succeed, but
that are beyond a criminal defense attorney's expertise. Defense attorneys most frequently
partner with social workers in an effort to improve client outcomes. Social workers contribute
interview skills and case management training, as well as connections to and knowledge
of community services and an understanding of how community and family systems act
on individuals. With these skills, social workers can help defense attorneys better identify
defendants’ goals, strengthen defense strategies, and develop service plans to help a
defendant succeed during pretrial release, diversion, or probation. Social workers can be
especially necessary and effective collaborators in the representation of the most vulnerable
criminal defendants, including juveniles and adults with mental illness. For these defendants,
a service plan may be essential to case outcomes or to helping a defendant successful be
after disposition.

This report provides an introduction to the role social workers can play in holistic
representation, with a focus on juvenile defense. The report first explores some definitions
of holistic representation, as well as some positive individual and social outcomes of holistic
representation. Second, the report addresses why holistic defense is especially effective and
necessary for defendants with mental health problems and juvenile defendants. Examples
of different holistic defense models from across the country are included to illustrate how
holistic models have been implemented in practice. Finally, this report explores the most
common holistic collaboration in criminal defense—social workers working with attorneys.
The benefits of collaborating with social workers are described and key distinctions between
the legal and social work professions that can create conflict are outlined. This section
concludes with best practices to lessen the impact of those conflicts.

T F DP ‘ TEXAS FAIR DEFENSE PROJECT ‘ 1



2 |

— A Holistic Approach

Holistic Representation—Looking Beyond the Criminal Case

Holistic representation originated in the realization by defense attorneys that a defendant’s
criminal case cannot be fully addressed without considering the case within the context of
the defendant’s overall life circumstances.” Holistic representation is criminal defense that
goes beyond conventional representation to consider other factors impacting the long-term
stability and well-being of the defendant. It seeks the best possible resolution for the pending
charges against the defendant while enabling her to make the changes necessary to prevent
future court involvement.

Though the goals are similar, implementations of holistic representation inreal life are diverse
and there are varying definitions and terms for the practices.? The Bronx Defenders, a public
defense office in New York, is commonly recognized as the pioneer of holistic defense as a
model of criminal defense.? Their robust implementation of holistic representation includes
social workers, legal advocates, family court advocates, immigration attorneys, civil attorneys,
and investigators, collaborating with defense attorneys on teams. Other holistic models use
social workers only for a specific part of a case and in a particular stage of the process. Many
models pair defense attorneys with social workers on cases where the defendant is especially
vulnerable, perhaps because of her age or mental health. This report uses the term “holistic
representation” to describe a range of defense practices that focus on the client beyond her
case, including models that incorporate social work resources for only one aspect of a case,
as well as those models that are as robust as The Bronx Defenders.

In practice, holistic representation can accomplish a range of objectives from strengthening
the defense case for dismissal of the charges to stabilizing the defendant's mental health
condition. Holistic defenders say that their approach allows them to get to know their clients
better so they can more effectively advocate for the client's desired legal outcome in the
criminal case, while also addressing issues that may impede a client’s success post-disposition.*

The Impact of Holistic Representation

Proponents of holistic representation, especially its practitioners, say that it leads to
better case outcomes and life outcomes for clients than traditional criminal defense does.
Specifically, advocates cite increased case dismissals, higher acquittal rates, and higher rates
of probation for defendants represented by holistic or interdisciplinary teams.> Defense
offices have also demonstrated a decrease in recidivism among defendants receiving holistic
representation, as well as increased engagement with community services upon completion
of a defendant’s case.® The practice of considering collateral consequences while navigating
the criminal case should also lead to fewer collateral consequences in some cases and a
lessening of their impact in others. Additionally, advocates give anecdotal evidence of
improved life outcomes for clients who are able to retain housing, maintain employment,
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— A Holistic Approach

or improve their family situation because of services they have been connected to through
holistic representation. Advocates also point to the money they save the criminal justice
system if holistic representation can prevent long-term criminal justice involvement,
especially for youth.” Finally, The Bronx Defenders has used client surveys to document an
increase in their clients’ confidence in their attorneys, which they attribute to their holistic
defense practices.®

Some attorneys and scholars who are wary of holistic representation claim that it is too time-
intensive, and therefore could interfere with an attorney's ability to provide zealous legal
advocacy to all her clients.® Those attorneys also cite time constraints when worrying that a
holistic model would not be scalable to an entire defense practice. ' Some defender offices
have also hesitated to add holistic services when budgets are already limited and offices
must choose between hiring additional attorney staff or hiring or contracting with non-lawyer
professionals. Advocates of the holistic model would counter that the initial costs of adding
interdisciplinary staff should lead to savings when the defendants they serve are able to
succeed outside detention or avoid repeat involvement with the criminal justice system. The
Bronx Defenders has shown that holistic representation does not have to be substantially
more expensive than the traditional defender model by maintaining a cost-per-case that
is similar to that for other defender offices within their jurisdiction.” Additionally, smaller
offices have found that they could make their practices more holistic by redefining the roles
of individuals already employed by their office and not having to change their budgets.™
The question of whether and how much holistic representation impacts case outcomes and
recidivism has also sparked several ongoing national studies, including one currently funded
by the National Institute of Justice.'

Holistic Representation of Defendants with Mental Health Needs

Holistic representation is most commonly
practiced with defendants who have
mental health needs. This representation
isoften prospectiveandforensicinnature.
For defendants with mental illness, their
charges frequently stem from behavior
associated with their illnesses, including
misdemeanor offenses like public
intoxication or criminal trespassing. To
adequately represent a defendant with
mental illness, the legal team must have
an understanding of the defendant's
medical history and health needs, as well
as the ability to connect the defendant to
community services. Often, developing a
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strong service plan is the most effective thing an attorney can do for the client, both for the
outcome of the criminal case and the client's life. For example, a plan that connects a defendant
to an appropriate community-based treatment center may be what gets a defendant released
on bond or secures probation. Because attorneys are not trained to conduct social interviews,
understand medical histories, or work with social services, the representation of these clients
with special needs is dramatically enhanced when attorneys work with social workers to
gather knowledge, consider case dispositions, and provide social services.

Several models exist for providing holistic defense representation to defendants with mental
health needs that effectively integrate social workers. Some defender organizations have a
social worker on staff or in a contract relationship and attorneys are able to refer individual
cases to the social worker. Other defender organizations have created units or even
stand-alone defender offices, with attorneys and social workers dedicated to working with
defendants with mental illness in a team model. Texas is an example of a state where several
indigent defense offices have created mental health teams that include social workers, while
other counties have created stand-alone Mental Health Public Defender Offices.' Thus far,
the stand-alone offices in Texas generally represent only adults, though the mental health
units within larger public defender offices that also provide juvenile representation have
enabled occasional participation from staff social workers in juvenile cases."™
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Juvenile Clients Need Holistic Representation

Of all criminal defendants, juveniles facing delinquency adjudication or adult prosecution
are likely the most in need of holistic representation. The youth in the juvenile justice system
have long been recognized to be among the most vulnerable youth in society. They are
disproportionately youth of color, are more likely to live in poverty than their counterparts
outside the justice system, are more likely to have experienced trauma in their short lives,
and are more likely to suffer from mental health and substance abuse problems.’® National
estimates indicate that as many as 70% of youth in juvenile detention have a mental health
problem, and that nearly 30% of youth in juvenile detention have disorders that are serious
enough to require immediate and significant intervention.

Juveniles’ behavior is often strongly influenced by things beyond their control, such
as violence and instability at home or a dysfunctional school environment.’”® A holistic
representation model can more effectively address the issues that contributed to the original
court involvement and create a risk for future court involvement. In contrast with adults,
juveniles—including those who have committed serious and violent offenses—have a high
capacity for rehabilitation.’ Ensuring an accurate mental health diagnosis and access to the
right set of social services, which can be achieved through the use of a social work or mental
health professional as part of a holistic team, are crucial to setting a youth up for success.

Youthful offenders could most benefit from representation that focuses on what brought
them into the system and how their system involvement will impact the lives that stretch out
beforethem.However, many juveniles currently fail to receive holistic, zealous representation.

Juvenile Representation Historically and Today

Despite the clear need for juvenile defendants to receive zealous legal representation
combined with other client-centered services, juveniles have historically received less
aggressive legal advocacy than their adult counterparts.?® This stems in part from the
historically patriarchal approach of the juvenile courts and from the juvenile justice system’s
origins aninstitution intended to reform youth.?' Because the system was seen as reformative
rather than punitive, zealous advocacy was not thought to be necessary. Even as the juvenile
justice system became increasingly punishing, many of the actors in the system continued to
view juvenile courts as parens patrie that had the children’s best interests in mind.

After In re Gault, 387 U.S. 1, the U.S. Supreme Court's decision that juveniles have a
constitutional right to counsel, the legal landscape of juvenile representation did begin to
shift.22 However, in many jurisdictions, the reality of juvenile representation has not caught
up with the constitutional requirements.?*> Today, juveniles continue to receive less than
zealous advocacy across the country, including in Texas.? Juvenile defense attorneys have
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cited a number of reasons for this failure, including excessive caseloads, insufficient funds to
hire independent investigators, and insufficient office support, in addition to a court culture
that still considers zealous advocacy to be in conflict with rehabilitation.?

The need for effective advocacy has become especially acute as the consequences of juvenile
adjudication have become increasingly serious.? The number of juveniles prosecuted
in adult court has increased dramatically in recent years exposing those youth to the
collateral consequences of adult conviction.?” Additionally, the seriousness of the collateral
consequences of juvenile adjudication has also continued to increase. The collateral
consequences of juvenile delinquency findings include “sex offender registration, preclusion
from public housing, limited employment and educational opportunities, or ineligibility to
serve in the military.”®

Holistic Representation Can Identify and
Address Juveniles’ Mental Health Needs

Holistic representation, especially through collaborations with social workers, can especially
benefit juveniles facing delinquency because so many of them suffer from mental health
problems. National estimates find that as many as 70% of the youth in the juvenile justice
population likely meet criteria for a mental health diagnosis.?® This means that detained
youth have mental health disorders at two to three times the rate of youth in the general
population.®® Further, a significant majority of the youth that meet the criteria for one mental
health disorder actually meet the criteria for two or more disorders. One study found that
79% of youth in the juvenile justice system with one mental disorder actually had multiple
disorders. 3! Accurately assessing a youth’s mental health problems and particular needs is
the first step to obtaining treatment and to addressing the youth’s delinquency case. Securing
adequate mental health treatment for these youth can dramatically impact the disposition
of their case in addition to easing their daily lives. Treatment also makes a huge difference in
whether youth are likely to reenter the justice system in the future.*

Further, youth often become court-involved because of behavior that is associated with
their mental iliness or substance abuse problem.* Social workers are trained to understand
mental illness and how it affects a person’s cognition. A social worker can help a defense
attorney understand the impact a youth’s mental state may have on her case, as well as
the youth's immediate needs. Mental illness in youth can be especially tricky to pinpoint.>*
Traditional case-focused conversations between a defense attorney and a young client are
less likely to reveal a client’s true mental health status than a thorough interview by a social
worker. Additionally, even when the signs of mental illness are evident, a defense attorney
may not be trained to identify them like a social worker is. A social worker’s interview generally
addresses a youth’s medical history as well as her family and social history and is more likely
to identify mental health needs.*
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Social workers can develop individualized service plans that prevent or limit detention for
youth with mental illness. This is vital because youth who are detained risk mistreatment
and deterioration of their mental conditions.® Juvenile mental health experts consistently
report that mental health treatment for youth is generally less effective in juvenile detention
than through community-based treatment options, and can even be counter-productive. ¥’
Community-based treatment options are also cheaper than detention and detention-based
treatments.3® Holistic representation, especially through collaborations with social workers,
can help better serve the youth in the juvenile justice system than can traditional criminal
defense.

Profiles of Holistic Offices

There are many different effective models of holistic representation of both juveniles and
adults operating throughout the country. These models range from smaller offices that
include one social worker who consults on select cases, such as the Children and Family
Justice Center in Chicago, to large offices that employ dozens of social workers attached
to specialized practice areas, such as the Legal Aid Society of New York's Criminal Practice.
Some models include civil attorneys or immigration specialists, such as The Bronx Defenders
in New York. This section profiles just a few of the different offices across the nation using
social workers to provide holistic representation. They are intended to illustrate some of the
methods and environments in which organizations are using holistic practices to represent
their clients.

Several of the offices on the following pages have practices in common. They generally
provide training in their holistic practice models for both social workers and attorneys, as
well as other staff members. These offices also incorporate Masters of Social Work (MSW)
interns into their representation. MSW candidates are required to perform field training for
their degree and can provide valuable additional help to an office seeking to incorporate
social workers into its work.
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The Legal Aid Society of New York - Criminal Practice
New York City, New York - 5 trial offices, 1 administrative office

°* 230,000 cases per year (primarily adult)

° 400 youth in adult court matters/year

° 550 staff attorneys

* 66 social workers

* Nearly 200 additional staff, including investigators, paralegals, support staff, administrative staff
* State and city funding with private funding for social workers

The Legal Aid Society of New York’s Criminal Practice uses a referral model for its adult clients, in
which a defense attorney can refer a client to receive social worker services. Other adults receive
social work services because they are part of a vulnerable population such as victims of sex trafficking.
Every juvenile case is assigned both an attorney and a social worker.

For adult clients, key decisions as to whether to staff a case with a social worker include whether a
specific skill (interviewing, assessment, or dispositional planning) is required for the case and whether
social work involvement will have an impact on fact-finding, disposition, or the client's circumstances.

The MICA Project, a project of the Legal Aid Society of New York, partners a team of mental health
attorneys with licensed clinical social workers and a Rikers Island community liaison to represent
adults with serious mental health and substance abuse issues. The MICA Project focuses on securing
alternatives to incarceration for clients who can be diverted into community-based treatment
programs. The project couples diversion advocacy with long-term case management support that
includes community services and monitoring for 18 to 24 months for individual clients. The Project
has seen its clients successfully complete diversion programs and treatment programs and create
lives without further criminal justice contact.

The Juvenile Rights Project, another office within the Legal Aid Society of New York, was one of the
first offices in the country to engage social workers in the representation of youth. The Juvenile Rights
Project represents 90% of the children who appear before the Family Court in New York City in child
protective cases, terminations of parental rights, Person in Need of Supervision cases, and juvenile
delinquency petitions. Once an attorney is assigned to a particular juvenile client, she represents the
client throughout the case and any supplemental proceedings, which may span multiple years. The
Project has a social work team, the Juvenile Services Unit, which partners on particular cases. The social
workers in the Juvenile Services Unit are also available for consultations or emergency assistance to
attorneys for clients that are not on the Unit's caseload. Social workers specialize in particular types of
cases (delinquency, child protective, etc.). The social workers develop strategy with the attorneys and
train the attorneys about the non-legal issues affecting the cases. The Juvenile Rights Project also has
a unit devoted to education advocacy.
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Youth Advocacy Division, Committee for Public Counsel Services
Massachusetts - 9 offices

° 10,000 (all juvenile)

° 34 staff attorneys

* 11 social workers on staff, distributed throughout the offices
° Additional staff includes an Education Law Project

° State, foundation and individual donor funding

The Youth Advocacy Division (YAD) represents individual juvenile defendants with a team of defense
attorneys, education attorneys, social workers, and community outreach workers, employing what it
calls the “Youth Development Approach.” Their focus on the “Five Domains” of development stresses
that youth who are given opportunities to succeed will do so. The Five Domains are physical and
mental health, nurturing and positive relationships, safe places to live and learn, educational and
economic opportunity, and structured activities and civic participation.

YAD also operates the state’s Juvenile Defense Network, which provides mandated training for the more
than 400 private attorneys throughout the state that are certified to serve as private-assigned counsel
for juveniles. In addition to trainings for private counsel appointed to juvenile cases throughout the
state, the Juvenile Defense Network also provides continuing support to private juvenile defenders
through advice calls, an expert database, and a statewide listserv.

YAD defense attorneys seek to provide zealous legal advocacy while also acting as a nurturing adult for
the juvenile client and encouraging the client's whole development. According to their website, “YAD
works to ensure not simply case success, but life success for its clients. YAD is an important
part of reducing crime and violence in children’s lives and in communities.”

The Bronx Defenders
Bronx County, New York

° 28,000 criminal cases year (adult and juveniles charged as adult) and 1,000 family cases

° 100 criminal defense attorneys, 30 family defense attorneys, 16 immigration attorneys, eleven
civil generalist attorneys

° 20 social workers and 5 attorneys with combined JD/MSW

* City contract funding

The Bronx Defenders is widely considered to be the pioneer of holistic defense. Their professional
staff includes criminal defense attorneys and social workers, as well as family defense attorneys,
immigration attorneys, and civil attorneys who work on interdisciplinary teams in an open office
layout to promote collaboration. Social workers participate in all aspects of the case, assisting in crisis
intervention, identifying diagnoses and mental health needs, preparing mitigation documents for
court, testifying in court, connecting clients to services, mediating client issues with programs, and
assisting attorneys in court when communicating with judges and prosecutors.
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The Bronx Defenders describes social workers as a “critical component” of their model of holistic
defense. Masters-level social workers contribute to determining defense strategy, basing their input
upon the client's needs and existing strengths. They use written and oral advocacy to humanize
clients and educate judges and prosecutors about the clients and their lives. Through a network of
service providers, they are also able to connect clients quickly with the services needed to reach their
long-term goals. And they facilitate improved communication between attorneys, clients and family
members.*

The Center for Holistic Defense - The Bronx Defenders created the Center for Holistic Defense as a
resource center for public defender offices, advocates, and policy makers. The Center also provides
short-term and long-term assistance to defender organizations who want to develop a more holistic
approach to defending poor people who have been arrested and criminally charged. This work is
made possible through a grant from the U.S. Department of Justice Bureau of Justice Assistance and
conducted in collaboration with the Center for Court Innovation. The Center for Holistic Defense offers
training and technical assistance to offices and individual practitioners and also provides written
resources regarding holistic defense.

Travis County Mental Health Public Defender
Travis County, Texas

* 400 cases for representation per year; 450 cases for case management per year (all adults)
* 3 defense attorneys, 2 MSW social workers, 3 case managers
* County funding

Establishedin 2007, the Travis County Mental Health Public Defenderrepresentsindigent misdemeanor
defendants who have one of three mental health diagnoses - schizophrenia, bi-polar disorder, or
major depression and/or schizoaffective disorder. Every client that receives legal representation from
the Mental Health Public Defender is assigned a social worker. The social worker and attorney on each
case collaborate on disposition, discharge plans, mitigation, and monitoring mentally incompetent
clients. The social workers often help clients secure housing, medical care, and public benefits.

A study conducted of the first five years of the Mental Health Public Defender’s work concluded that
the office significantly reduced recidivism among its clients and avoided $1,199,000 in costs the county
would have incurred to pay for that recidivism.*

In addition to working with the attorneys in the Public Defender’s Office, the social workers on staff
work with private attorneys who have been appointed to represent defendants with mental health
diagnoses. These defendants may be facing either misdemeanor or felony charges. The social workers
provide case management for these defendants, as well as mitigation and sentencing advocacy.
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Colorado State Public Defender
Colorado - 23 offices

* 160,000 cases/year total, 11,000 cases/year juvenile

°* 400 currently active cases utilize social worker services

° 500-800 juvenile cases per year are projected to use social worker services

* 780 total staff, 10 full-time social workers, 8 of whom are legislatively mandated for juvenile
cases

* State funding

The Colorado State Public Defender (CSPD), created by the legislature in 1970, has a total budget
of $83 million and is the primary indigent defense service provider for the State of Colorado.
In 2014 the state legislature mandated that CSPD hire eight full-time social workers to assist in
defending juveniles. According to Supervising Attorney Karen Knickerbocker, social workers help
attorneys before adjudication by identifying community resources to support arguments for pre-
adjudication release. Social workers also draft biopsychosocial reports to present as mitigation
either in support of a better plea offer or during sentencing. The legislature funded this effort in
order to decrease the amount of time juveniles spend in pre and post-adjudication detention and
therefore reduce government detention costs and improve outcomes for youth.

Social workers at the CSPD also frequently provide mental health support to clients during crisis
in a confidential but non-therapeutic setting. They work closely as a member of the defense team
to provide comprehensive representation to the indigent accused.

“As a practicing attorney with an MSW | see the collaboration between attorneys and social workers
to have endless amounts of potential to improve the lives of our indigent clients within the context
of our role as defense attorneys,” Knickerbocker said. “I would be happy to talk to anyone about
the new juvenile social workers here in Colorado as this is a new and exciting time for us as well.”
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Social Workers Collaborating with Attorneys—
the Roots of Holistic Representation

The most common professional collaboration in holistic representation is criminal defense
attorneys working with social workers. The different sets of training and skills that social
workers and attorneys contribute to a defense team can lead to more complete and effective
representation for the defendant, especially juvenile defendants. Potential benefits include
improved client communication, a broader understanding of clients’' goals and needs, a better
understanding and utilization of community services, and improved client support during and
after the life of the legal case. However, the differences in training and professional culture
between social work and law create the potential for conflicts. Additionally, differences
between the state-specific rules governing professional conduct for lawyers*' and the NASW
Code of Ethics*? can lead to ethical dilemmas. A defender office considering collaboration
with social workers can create administrative systems and policies to in part prevent and
manage these differences. Policies should consider the structure of any collaboration, what
disclosures to clients are necessary, and which standards of confidentiality apply to which
relationships.

Social Workers Expand Attorneys’ Ability
to Effectively Represent Clients

The diverse skill sets of social workers and attorneys complement each other such that
together they can more broadly and effectively represent clients’ interests. Social workers
are trained to connect people to social services, interview and counsel people, and advocate
for individuals and communities. Attorneys, in contrast, are trained to solve legal problems.
Though a criminal defendant indeed has a legal problem, there is a world beyond the law
that contributed to the defendant entering the criminal justice system. While the attorney
can focus on the criminal legal problem, the social worker can consider the reasons the
defendant became court-involved, determine a service plan, and support clients through
accessing those services.

How Social Workers Support
Conventional Defense Litigation Functions

One way that a criminal defense team can integrate a social worker is at the beginning of
the client relationship, by having the social worker conduct client assessments and social
history interviews. These assessments and interviews provide a wealth of knowledge and
information to the defense team for possible defense theories and strategies, avenues
of investigation to develop helpful mitigation, and potential pitfalls to avoid. Through this
process the social worker often develops a close relationship with the client, members
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of the client’'s family, and other key players in the case. Her knowledge and insights can
contribute to brainstorming defense theories and mitigation plans. For a client with a serious
mental illness, a social worker can assess a defendant’'s mental health needs and help the
attorney devise both short-term and long-term plans for the client and her case. Throughout
litigation, the social worker can play a role in maintaining the client and family relationships,
developing additional mitigation evidence and assisting attorneys in determining how the
client's background and experiences impact case strategy. Finally, a social worker can help
assess potential plea offers in terms of the client's ability to fulfill any probation conditions.

How Social Workers Support Long-term Client Success

The same assessments and social histories that can be a springboard for social worker
involvement in the litigation form the foundation for a social worker supporting a client's
broader goals to avoid system involvement in the future. With detailed knowledge of the
client’s history, mental health condition, and other needs, the social worker is able to identify
social services such as mental health treatment or appropriate housing. Post-adjudication, a
social worker may also provide support to improve re-entry from detention or decrease the
chance of repeated involvement with the criminal justice system. Additionally, social workers
are trained to communicate with individuals who may have mental health issues, have
experienced trauma, or have other difficulties communicating with or trusting individuals.

a )
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This training can not only help bridge any gap in the attorney’s ability to communicate with
the client, but can also assist in maintaining a constructive relationship between the client
and probation, which will decrease the likelihoo of a probation revocation.

Incorporating Social Workers into Juvenile Representation

Social work contributions to the juvenile defense team have the capacity to turn a youth’s
case around. For example, in the juvenile justice system, youth and their families do not
have the option to post a cash bond but must convince the decision-maker that the youth
will be released into a home environment with sufficient supervision. A social worker can
identify resources, such as after school programs, alternative schooling, or housing to make
it possible for a juvenile to be released from detention back into her home environment
more quickly or in cases where the court would not have released the youth without the
social worker’s contributions.

A social worker’s capacity to provide the defense attorney with mental health information
and develop mitigation through assessments and interviews is particularly valuable in the
juvenile context. In some jurisdictions, juvenile defense attorneys are accustomed to relying
on juvenile probation, rather than social workers, to perform mental health assessments and
evaluate a juvenile’s need for social services and interventions. This practice is problematic
for several reasons. First, a zealous advocate cannot rely on a third party who is not part of
the defense team to effectively gather investigative information. The defense team should
include a social worker so it can ensure the confidentiality and accuracy of its interviews and
assessments. Second, relying on juvenile probation to make social services and treatment
placement can delay the youth’s opportunity to participate in services and programming
until after adjudication of their case. Not only does this mean that the youth must wait to
receive the services she needs, it also deprives the youth of the opportunity to show the
court that she has the capacity to work on improving her situation before adjudication.*

Social workers can also provide case management for juveniles on probation to help the
client and the client's family maintain a constructive relationship with the juvenile probation
officer. By regularly attending probation meetings, the social worker will also be able to
update the defense attorney on any problems regarding compliance with probation before
a motion for revocation of probation is ever filed.

Finally, particular social workers have specialized training and expertise to work with
juveniles. Representing juveniles effectively requires the ability to communicate with youth
as well as a sophisticated understanding of adolescent development, current research on
brain development, and the impact of trauma on that development.* Attorneys can expand
their ability to understand adolescent development by partnering with social workers already
trained in this area.
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The Potential for Conflicts in Social Worker-Attorney Collaborations

Attorneys and social workers have been collaborating within legal services and public
defender offices since at least the 1960s.4 Though both professions provide direct services
and work to change socio-legal systems in our society that oppress poor people, the two
professions sometimes differ in their approach and their values.*

Lawyers, for example, prioritize their client's autonomy. Though a lawyer acts as counsel to
her client, and provides advice, the client is the ultimate driver of any legal case and there are
particular decisions that must ethically and constitutionally be left to the client. Social workers
are also taught to promote a client’s
autonomy and self-determination in an
effort to improve a client's capacity to
help herself.#” However, social workers
are more likely than lawyers to focus
on what they consider to be the best
interests of their clients, * rather than
the clients’ expressed interests.* Social
workers, as a profession, also place a
premium on assessing and supporting or
improving social systems, in addition to
providing direct services to individuals.
Attorneys, in contrast, are expected to
place their client's express interests over
almost everything else.

Social workers are taught to remain impartial,*® while lawyers are ethically bound to be
zealous advocates. A social worker's broader view can thus be in contrast with a lawyer’s
almost myopic focus on the legal case at hand. A social worker will likely be more focused
on the eventual best outcome for the client while an attorney has a duty to candidly advise a
client and then to abide by the client’s decision.>” While the professional differences are the
key to why the collaboration can benefit clients, the differences can also lead to professional
conflicts. To address these conflicts, the office implementing collaboration may need a
policy stating whether the goal of representation is to further the client's express interests
or work toward a larger social goal. To comply with attorneys’ professional responsibilities,
the representation of individual clients will need to focus on a client’s express interests, but
the office may choose to adopt policy or community-based projects that allow social workers
and other staff members to advocate for broader changes.
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Ethical Concerns that Arise in
Social Worker-Attorney Collaborations

The fundamental tenet of the attorney-client relationship is that anything a defendant says
to her attorney is protected by the attorney-client privilege.>? That privilege is sacrosanct to
attorneys and key to developing the trust necessary to effectively represent a defendant.
Ideally, any professional collaborating with a defense attorney would be considered part
of the defense team and, as such, would also be covered by the attorney-client privilege.
However, in practice whether this is true depends upon the different state laws governing
mandatory reporting and evidentiary practices. It also depends on whether the attorney
acts in a supervisory role over the social worker or whether the social worker works more
independently.

Mandatory reporting refers to the legal requirement that a particular person or professional
report information to a state agency if that person gains knowledge that child or elder abuse
has occurred or will occur in the future. In many states, attorneys are exempt from any
mandatory reporting requirements, while other professionals, including social workers,
are not. Among those states, it is generally not clear whether social workers and other
professionals who are considered mandatory reporters are treated differently if they are
working under the supervision of a defense attorney where the client-attorney privilege
applies. There is a smaller subsection of these states where case law or an Attorney General
opinion has explicitly indicated that if such a professional is working under the direction of
a lawyer on a particular legal team, they are exempt from the mandatory reporting rules.>
However, in most states the law on this issue has not been fully developed. Additionally, the
social worker or other professional facing a particular fact situation may worry about their
own professional ethics if they choose not to make a report when their profession would
otherwise require one. For example, social work ethics codes typically include statements to
the effect that social workers are expected to comply with any legal requirement to report.>*

In some states, such as Texas, any person, ‘
including attorneys and social workers, is a m:‘i'f-.
mandatory reporter if she has reason to believe .
a child has or will suffer abuse or neglect.>> In

these states, conflicts may still arise with regard

to attorney-client privilege and testimony

in court, depending on the jurisdiction’s

evidentiary laws, but there is not a mandatory

reporting conflict. For example, under Texas

law, the mandate to report trumps attorney-

client privilege.>® In Texas, these rules apply CONFIDENTIAL |

to suspected elder abuse as well.s” \

WWW.FAIRDEFENSE.ORG ‘ TFDP




— A Holistic Approach

Practices That Can Prevent or Minimize Conflicts

Adefender office anticipating the addition of social worker staff can take several steps to avoid
organizational headaches. First, the office should develop express administrative policies
that define the professional role of social workers within the office. The office should also
develop policies regarding confidentiality of client communications and other information
gathered, taking into consideration mandatory reporting laws and evidentiary concerns.
These policies should also address any record-keeping concerns that impact mandatory
reporting or evidence. Both attorneys and social workers should be trained regarding the
role social workers will be playing in the office and any unique policies addressing mandatory
reporting and confidentiality.

For offices implementing a holistic team approach, training should also be provided to both
social workers and attorneys designed to bridge the gap between the two professional
cultures. Social workers should receive training regarding how to work with attorneys and
the unique issues that may come up in a legal case, and attorneys should be trained in what
social work is, what skills social workers offer to a defense team, and how to work effectively
with a social worker.

The office will need to decide whether attorneys will refer individual cases to social workers
or whether social workers will be integrated into the defense team(s). The office will also
need to decide whether social workers report to supervisory attorneys or whether they
report to a supervisory social worker. In offices where social workers act in a referral capacity,
rather than being integrated into the legal team, clients should generally receive a disclosure
form explaining a social worker’'s mandatory reporting duties and should be able to choose
whether they are willing to meet with the social worker.

In offices where social workers are integrated into defense teams and there is an attorney
supervising the social worker, an appropriate policy could require the social worker to speak
with the supervising attorney before making a report. An office might also decide that all
disclosures should go from the client, through the attorney, before reaching the social
worker and that the clients need to sign an informed waiver of the attorney-client privilege
for those disclosures.

There are a number of different ways to implement policies that define professional barriers

within an office. The key is to ensure that all professionals and clients understand the
professionals’roles and any potential confidentiality concerns at the outset of representation.
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